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PREFACE    TO   VOLUME  XVI. 


There  are  not  many  cases  of  the  first  importance  in 
this  volume.  At  p.  135  we  find  an  "injunction  issued  to 
restrain  the  publication  of  spurious  poems  of  Lord 
Byron's  upon  an  affidavit  of  his  agent,  the  plaintiff 
himself  being  abroad.  Lord  Eldon  has  been  often  called 
hard  names  (unduly,  as  most  lawyers  think)  for  depriving 
Shelley  of  the  custody  of  his  truly  begotten  children ;  I 
am  not  aware  that  the  world  of  letters  has  ever  given  him 
due  credit  for  helping  Byron  to  repudiate  the  spurious 
offspring  which  some  pirate  bookseller  sought  to  father 
on  him. 

That  was  a  merry  and  provident  master  of  the  good 
ship  North  Star  of  Leith  who  used  up  a  great  part  of  his 
log-book  for  making  cartridges  {Douglas  v.  Scougall,  p.  72, 
4  Dow,  273).  Lord  Eldon  observed  on  this  that  "cases 
have  been  sometimes  decided  on  what  is  not  given  in 
evidence,  as  well  as  on  what  is  given." 

Cox  v.  Prentice,  p.  288,  is  a  case  in  which  counsel  and 
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the  Court  seem  to  have  gone  out  of  their  way  to  make 
difficulties.  It  seems  clear  from  the  course  of  dealing 
between  the  parties  that  there  was  a  good  sale  of  the  bar 
of  silver  for  its  market  value  as  bullion,  and  it  also  seems 
that  the  assay  was  made  only  as  a  reasonable  and  usual 
mode  of  ascertaining  the  real  quantity  of  silver.  There  is 
nothing  to  show  an  agreement  to  accept  the  result  of  that 
assay  as  conclusive.  Hence  the  over-payment  was  made 
under  a  mistake  as  to  a  matter  of  fact,  namely  the  actual 
amount  of  silver,  and  could  be  recovered  back. 

Rose  v.  Mike,  p.  405,  may  be  considered  a  leading  case 
on  the  right  to  sue  for  particular  damage  arising  from  a 
common  nuisance.  Stephens  v.  Elwall,  p.  458,  is  a  strong 
application  of  the  rule  that  a  man  intermeddles  with 
others'  property  at  his  peril,  and,  if  he  turns  out  to  be  in 
the  wrong,  is  not  necessarily  or  usually  excused  even  by 
the  best  intentions.  There  is  something  quaint  and 
peculiarly  English  in  the  memory  of  that  "  most  upright 
and  learned  judge,"  Mr.  Justice  Heath,  being  honoured 
as  it  were  accidentally  in  a  case  on  a  sale  of  "prime 
singed  bacon "  which  had  been  tried  by  him  in  the  first 
instance  {Yates  v.  Pym^  p.  653).  In  Bullard  v.  Harrison, 
p.  497,  Lord  Ellenborough  gives  us  an  elegant  phrase, 
"prurient  novelties  in  pleading." 

The  long  war  time  is  over,  but  we  still  hear  echoes  of 
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it  in  the  Courts.  From  Taylor  v.  Curtis,  p.  686,  we  learn 
how  the  British  vessel  Hibernia  repulsed,  with  only 
twenty-two  men  and  six  guns,  an  American  privateer 
carrying  twenty-two  guns  and  a  hundred  and  twenty-five 
men,  more  than  five  to  one  in  men  and  a  gun  for  every 
man  of  the  Hibemiah  crew.  This  must  have  been  a 
brilliant  affair.  Our  people  did  not  commonly,  find  the 
Americans  too  easy  to  deal  with,  even  on  equal  terms. 
We  have  now  taken  the  better  way  of  feasting  instead  of 
fighting  together,  and  this  year  the  visit  of  the  Chicago  to 
our  waters  has  enabled  us  to  recognize  Captain  Mahan's 
position  as  an  authority  on  naval  strategy  by  the 
eminently  British  methods  of  giving  him  and  his  fellow 
officers  a  solemn  dinner,  and  sending  him  home  a  Doctor 
of  Civil  Law,  though  certainly  not  a  sea-lawyer. 

Merryweather  v.  Nixan,  p.  810,  is  a  sort  of  spurious 
leading  case,  being  really  neither  an  adequate  nor  an 
accurate  authority.  The  strictly  proper  place  for  it  would 
be  as  a  note  to  the  later  case  of  Adamson  v.  Jarvis  (4  Bing. 
66),  which  qualified  its  rather  crude  statement.  But,  as 
Merryweather  v.  Nixan  has  been  prominently  discussed  in 
the  House  of  Lords  within  a  short  time,  it  was  thought 
desirable  to  print  it  in  this  volume. 

Finally,  R.  v.  Inhabitants  of  St.  Mary  the  Less,  p.  811, 
which  was    omitted  in  its    place,    is    now    inserted    in 


viii  PKEFACE   TO  VOLUME  XVI. 

deference  to  the  opinion  of  a  member  of  the  Bar  who  has 
made  a  special  study  of  rating  cases,  and  who  considers 
this  case  a  subsisting  and  possibly  useful  authority.  We 
may  repeat  that  specific  and  distinct  corrections  or  sugges- 
tions and  specific  and  reasoned  criticism  are  always 
welcome.  Meanwhile  we  find  that  in  the  lately  issued 
volume  of  the  Law  Eeports,  1894,  2  Ch.,  fourteen  equity 
cases  are  cited  from  the  period  so  far  covered  by  the  Eevised 
Reports.  Out  of  these  fourteen  twelve  are  published  or 
already  prepared  for  publication  in  the  Eevised  Eeports, 
and  the  other  two  are  covered  by  later  authorities  which 
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NOTE. 


The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
■Jfre  head  of  each  case,  and  references  to  the  same  paging  are 
?\mtinued  in  the  margin  of  the  text. 
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IN    THE   HOUSE    OF   LORDS. 


Ireland. — Appeal  prom  the  Court  op  Chancery. 
HICKES  v.   COOKER 

(4  Dow,  App.  Cas.  16—29.) 

Length  of  time,  or  long  acquiescence  in  a  transaction,  may  be  a  bar 
to  relief  in  cases  where  the  transaction,  if  impeached  within  a  reasonable 
time,  would  be  set  aside. 

A  fee- farm  grant  or  lease,  at  a  fixed  rent,  made  of  mortgag3d  premises 
by  the  mortgagor  to  the  mortgagee  is  a  transaction  which  courts  of 
equity  regard  with  great  jealousy,  and  will  set  aside  if  impeached  within 
a  reasonable  time. 

The  proper  principle  is,  that  no  contract  between  mortgagor  and 
mortgagee  for  a  beneficial  interest  to  the  latter  out  of  the  mortgaged 
premises,  where  the  mortgage  continues,  if  impeached  within  a  reason- 
able time,  ought  to  stand. 

The  original  bill,  filed  in  June,  1781,  by  the  appellant  George 
Hickes,  stated  that  Francis  Hickes,  the  appellant's  grandfather, 
being  in  1708  seized  in  fee  simple  of  the  lands  of  Cloonora  in  the 
barony  of  Slaverdagh  and  county  of  Tipperary,  computed  to  con- 


t  A'ofe.— This  case  turned  mainly 
upon  the  equitable  doctrine  of  ac- 
quiescence by  delay,  and  is  now,  in 
that  respect,  covered  by  subsequent 
statutes  of  limitation,  but  the  judg- 
ments also  touch  the  question  of  the 
relation   between    mortgagor     and 
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mortgagee,  as  affecting  their  relative 
capacity  to  contract  with  each  other, 
and  in  order  to  explain  those  portions 
of  the  judgments  it  is  necessary  to 
retain  the  statements  of  facts  in  the 
original  report. — 0.  A.  S. 


1816. 

Feb.  23. 

March  14. 

Eldon,  L.C. 

Lord 
Redesdale. 

[16] 


[17] 
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Hickes  tain  299  acres  of  profitable  land,  but  actually  containing  TOO 
Cooke.  acres  of  land  of  excellent  quality,  in  the  said  year  1708  mortgaged 
the  lands  to  Phanuel  Cooke,  then  of  Clonellan  in  the  county  of 
Tipperary,  in  fee,  to  secure  the  repayment,  with  interest  at  8  per 
cent,  of  a  sum  of  280/.  then  due  from  Hickes  to  Cooke : — that 
Francis  Hickes  soon  after  died,  and  his  son  and  heir  at  law,  John 
Hickes,  became  seized  of  the  equity  of  redemption  of  the  estate, 
and  that  the  said  John  Hickes  in  1721,  previous  to  his  marriage, 
executed  articles,  by  which  he  agreed  to  apply  his  wife's  portion 
in  payment  of  the  mortgage  debt,  and  to  sfettle  the  lands  on  him- 
self and  his  wife  for  life,  remainder  to  the  issue  male  of  their 
bodies : — that  John  Hickes  neglected  to  register  the  articles,  or 
[  *:s  ]  to  apply  the  portion  in  payment  of  the  mortgage  *debt,  but 
suffered  a  large  arrear  of  interest  to  accrue  thereon  to  the  amount, 
as  was  pretended,  of  520/.  for  which  the  said  John  Hickes  gave 
bonds  to  the  said  Phanuel  Cooke,  making  the  whole  debt  800/. : 
— that  Phanuel  Cooke  died  in  1788,  leaving  John  Cooke  his  heir 
at  law,  and  one  of  his  executors ;  and  that  John  Cooke,  knowing 
that  the  debt  was  made  up  of  interest  and  compound  interest, 
and  that  John  Hickes  was  a  weak,  indolent,  and  expensive  man, 
and  fearing  that  part  of  the  debt  might  be  disputed,  in  Novem- 
ber, 1788,  filed  a  bill  of  foreclosure  against  John  Hickes,  but 
wrote  to  him  at  the  same  time  that  if  he  would  come  and  settle 
he  would  be  at  no  expense  by  the  bill : — that  John  Hickes  imme- 
diately repaired  to  Cooke,  and  was  prevailed  upon  to  execute  a 
mortgage  in  fee  of  the  lands  for  the  whole  sum  of  800/. : — that 
Cooke  afterwards  pressed  for  payment,  and  threatened  to  fore- 
close unless  still  further  security  were  given;  and  that  John 
Hickes,  being  an  extravagant  and  necessitous  person,  and  there- 
fore greatly  in  the  power  of  Cooke,  was  induced  to  execute, 
by  deeds  of  lease  and  release  of  the  3rd  and  4th  May,  1784,  to 
one  Otway  (Cooke's  brother-in-law  and  friend),  since  deceased,  a 
fee-farm  lease  or  grant  of  the  mortgaged  premises,  at  the  yearly 
rent  of  80/.  in  trust  for  Cooke,  as  a  security  for  the  punctual 
payment  of  the  interest  as  was  pretended,  and  that  Cooke  had 
ever  since  been  in  possession  and  accounted  for  the  80Z.  rent  :— 
that  at  the  time  of  executing  this  lease  the  lands  were  worth  300/. 
a-year,  and  at  the  time  of  filing  the  bill  700/.  a-year : — that  John 
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Cooke  had  notice  of  the  marriage  articles  of  1721  before  the  Hickbs 
mortgage  of  1733: — that  John  *Hickes  afterwards  paid  the  oooke. 
greater  part  of  the  800Z.  and  died  intestate,  leaving  three  sons,  [  *19  ] 
Lewis,  Francis,  and  George  Hickes,  the  appellant : — that  Lewis 
Hickes,  being  ignorant  of  the  marriage  articles  and  of  the  pay- 
ment of  the  mortgage  debt,'  accepted  the  rent  with  deduction 
of  the  interest  of  the  800Z.  till  1750,  when  Lewis  discovered  the 
articles,  and  that  his  father  was  only  tenant  for  life,  and  that  he 
himself  was  entitled  to  the  premises  subject  only  to  the  original 
mortgage  of  2801.  and'  threatened  to  commence  a  suit  to  set 
aside  the  subsequent  mortgage,  <fec,  but  was  induced  to  desist, 
and  to  ratify  the  mortgage,  and  to  acquiesce  under  the  fee-farm 
lease  by  a  loan  or  gift  of  200Z.  from  Cooke : — that  Lewis  Hickes 
died  intestate  and  without  issue  in  1769,  and,  Francis  having 
died  in  the  life-time  of  Lewis  unmarried,  the  appellant,  George 
Hickes,  became  entitled,  and,  being  ignorant  of  the  marriage 
articles  of  1721,  and  in  distressed  circumstances,  received  the 
rent  with  deduction  of  the  interest  of  the  800Z. : — that  in  1774 
John  Cooke  died,  leaving  the  respondent,  William  Cooke,  his  heir 
at  law  and  executor,  who  became  seized  and  possessed  of  the 
lands,  and  had  never  paid  the  rent.  And  the  bill  prayed  that  the 
fee-farm  deeds  might  be  set  aside,  or  decreed  to  stand  only  as  a 
security,  that  the  lands  might  be  reconveyed  freed  from  the 
mortgages  and  fee-farm  lease,  &c.  the  marriage  articles  of  1721 
established,  and  that  Cooke  might  pay  the  arrear  of  rent  without 
prejudice  to  the  relief. 

In  the  answer,  filed  June,  1782,  it  was  stated  that  Francis 
Hickes  (the  grandfather)  was  in  1708  seized,  not  of  the  *whole  [  *20  ] 
but  of  part  only  of  the  lands  of  Cloonora,  and  that  Hickes's  part 
did  not  consist  of  more  than  299  acres,  which  were  an  undivided 
moiety,  and  intermixed  with  an  estate  called  Butler's  Cloonora, 
and  that  there  never  had  been  any  partition.  The  respondent 
denied  notice  of  the  alleged  marriage  articles  of  1721,  *  *  and 
denied  that  the  lands  at  the  time  of  the  execution  of  the  fee-farm 
lease  were  worth  more  than  was  paid  for  them,  and  stated  *  * 
that  he  had  refused  to  pay  the  rent  to  the  appellant  only  because 
the  widow  of  John  Hickes  claimed  dower  out  of  the  rent,  and  that 
the  lands  in  question  had  been  the  subject  of  a  family  settlement 
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Hickes  in  Cooke's  family ;  and  that  he  believed  that  the  fee-farm  lease 
Cooke.  *°  *Otway  was  not  in  trust  for  his  grandfather  John  Cooke,  but 
[  *2i  ]       that  his  grandfather  purchased  the  same  from  Otway. 

The  bill  was  amended  in  1789,  and  stated  the  additional  fact, 
that  the  appellant  had  in  1770  filed  a  bill  against  John  Cooke,  to 
set  aside  the  fee-farm  lease,  &c,  and  that  Cooke  had  answered, 
admitting  the  trust ;  but  that  from  poverty  the  appellant  had 
been  unable  to  prosecute  that  suit  further. 

*  *  There  was  some  evidence  of  the  distressed  circumstances 
of  John  and  Lewis  Hickes,  and  the  poverty  of  the  appellant  was 
clearly  proved.  There  was  no  satisfactory  evidence  to  contradict 
the  statement  in  the  answer  that  80/.  was  a  fair  rent  for  the 
lands  at  the  time  of  executing  the  grant  or  lease. 

The  cause  was  brought  to  a  hearing  only  in  December,  1807, 
I  *22  ]       when  the  bill  was  dismissed  with  *costs,  the  respondent  under- 
taking not  to  levy  them.    From  this  decree  Hickes  appealed. 

Romilly  and  Home  for  appellant : 

On  the  ground  of  oppression,  and  the  advantage  taken  by  the 
mortgagee  of  the  distresses  of  the  mortgagor,  the  decree  is  wrong/ 
*  *  As  to  the  length  of  time  that  elapsed  before  the  trans- 
action was  impeached,  that  is  accounted  for  by  the  poverty  of  the 
parties.  *  *  * 

Leach  and  Wetherell,  for  the  respondent.  *  *  * 

[  23  ]  Romilly,  in  reply.  *  *  * 

Eldon,  L.  C. : 

[  *24  ]  The  bill  in  this  case  was  in  *Ireland  dismissed  with  costs  ;  and 

I  shall  content  myself  with  stating  in  a  few  words  why  it  appears 
to  me  that  the  decision  ought  not  to  be  disturbed  now.  whatever  , 
might  have  been  done  at  an  earlier  period  of  the  transaction. 
The  bill  states — (states  the  case,  particularly  the  fee-farm  grant). 
A  transaction  of  this  sort  ought  certainly  to  be  looked  at  with  a 
great  deal  of  jealousy,  and  a  court  of  equity  does  regard  such 
transactions  with  a  great  deal  of  jealousy ;  though,  if  they  should 

t  Webb  v.  Borke,  9  R.  B.  122  (2  Sch.  &  Let.  661). 
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appear  to  be  perfectly  fair,  it  will  not  set  them  aside  merely  Hickes 
because  they  are  foolish.  The  transaction  took  place  in  1734,  Cooke. 
when  this  mortgagor  and  this  mortgagee  were,  as  between  each 
other,  in  a  situation  which  your  Lordships  may  judge  of  when 
yon  consider  that  the  mortgage  from  2802.  had  accumulated  to 
800/.,  which  shows  that  the  mortgagee  had  great  opportunity  for 
taking  advantage  of  the  distress  of  the  mortgagor,  a  circumstance 
which  makes  courts  of  equity  always  look  at  such  contracts  with 
jealousy. 

But  it  is  not  so  expedient  to  rescind  the  contract  when  first 
impeached  only  in  1781,  as  it  would  have  been  if  it  had  been  im- 
peached in  1734,  after  a  lapse  of  nearly  fifty  years,  during  which 
the  right  to  the  remedy  and  the  opportunity  to  complain 
existed. 

[His  Lordship  then  pointed  out  that  the  lapse  of  time  pre- 
vented the  appellant  from  obtaining  the  relief  he  sought.] 

Lord  Bedesdale  :  [  25  ] 

This  case  involves  a  very  important  question.  It  was  a  very 
common  practice  with  mortgagees  in  Ireland,  by  procuring  a 
lease  from  the  mortgagor  to  obtain  a  benefit  beyond  the  legal 
interest  of  the  money.  Your  Lordships  observe  that  the  mort- 
gagor, from  the  circumstances  of  control  under  which  he  stands 
with  respect  to  the  mortgagee,  cannot  deal  with  him  as  he  could 
with  other  persons,  and  as  the  mortgagee  can  make  no  effectual 
lease  without  the  concurrence  of  the  mortgagor,  if  the  mortgagor 
refuses  to  accede  to  the  terms  of  the  mortgagee  the  latter  may 
distress  him  so  as  to  make  it  better  for  him  to  consent  to  a  lease 
on  unreasonable  conditions  than  refuse  to  comply. 

There  have  been  cases,  one  of  which  came  before  Lord  Glare, 
and  another  before  met  when  in  Ireland,  where  advantage  was 
taken  of  these  circumstances,  and  the  transaction  was  set  aside. 

In  this  case  the  transaction  in  1734,  for  that  was  the  date  of 
the  lease,  took  place  very  recently  after  *the  mortgage  had  been       [  *26  ] 
increased  and  the  mortgagor  appeared  to  be  distressed.     The 
lease  then  (it  was  improperly  so  called,  as  it  was  a  conveyance  by 
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IIickes  lease  and  release)  was  made  but  a  very  short  time  after  the 
Cooke.  increase  of  the  mortgage  from  280Z.  to  8001.  The  mortgage  had 
been  so  increased  in  January,  1734,  and  the  lease  was  made  in 
May,  1784  ;  so  that  there  was  only  the  interval  of  the  months  of 
February,  March,  and  April,  between  the  transactions.  The 
reason  for  taking  this  lease  was  a  plausible  and  a  very  common 
one,  namely,  to  secure  the  punctual  payment  of  the  interest ;  for 
if  the  mortgagee  had  80Z.  rent  to  pay  and  40Z.  interest  to  receive, 
he  retained  the  interest  and  the  rent  was  reduced  to  401. 

A  transaction  of  this  sort,  if  recently  impeached,  should  be  set 
aside ;  for  it  not  only  had  the  effect  of  procuring  for  the  mort- 
gagee an  advantage  beyond  the  legal  interest  of  the  mortgage 
money,  but  it  also  encumbered  the  equity  of  redemption  ;  for  the 
mortgagor  would  have  nothing  to  sell  to  redeem  the  mortgage 
but  the  fee-farm  rent.  A  bill  of  foreclosure  might  be  filed  against 
him,  the  expenses  of  which  he  would  have  to  pay,  and  unless  he 
could  sell  the  rent  to  as  much  advantage  as  he  could  the  lands 
without  that  burthen,  he  suffered  a  loss  by  the  transaction.  Then 
if  the  transaction  had  been  recently  challenged  it  ought  to  have 
been  rescinded,  on  the  principle  that  the  mortgagee  by  this 
means  gained  an  advantage  beyond  the  interest  of  his  mortgage 
money. 

[His  Lordship  after  holding  that  the  decree  must  be  affirmed 
on  account  of  the  lapse  of  time  said :] 

[28  ]  Your  Lordships,  in  affirming  the  decree,  will  be  anxious  not  to 

injure  the  principle ;  and  the  only  proper  principle  is  this,  thatr 
although  a  mortgagee  may,  without  imputation,  contract  for  the 
purchase  or  release  of  the  equity  of  redemption,  no  agreement 
between  mortgagor  and  mortgagee  for  a  beneficial  interest  out  of 
the  mortgaged  premises  (such  as  a  lease)  where  the  mortgage 
continues,  ought  to  stand,  if  impeached  within  a  reasonable  time, 
from  the  great  advantage  which  the  mortgagee  has  over  the  other 
party  in  such  a  transaction.  If  he  purchases  the  equity  of  re- 
demption, there  can  be  no  objection  to  that  sort  of  contract.  But 
the  mortgagor  holding  it  still,  and  the  property  being  reduced  in 
value  to  a  fee-farm  rent,  so  that  by  the  incumbrance  on  the  re- 
version he  is  disabled  from  redeeming  so  well  as  if  that  had  not 
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been  done,  and  he  being  liable  to  have  a  bill  of  foreclosure  filed 
against  him  the  expenses  of  which  he  must  pay,  and  to  an  action 
for  the  mortgage  money,  such  a  transaction  ought  not  to  stand. 
Your  Lordships,  therefore,  will  shew  a  strict  adherence  to  the 
principle,  and  that  nothing  here  but  length  of  time  and  acquies- 
cence for  nearly  fifty  years  by  the  father  and  his  son  Lewis 
Hickes,  and  also  by  the  appellant,  that  nothing  but  this  induces 
you  to  affirm  the  decree. 

Decree  affirmed  solely  on  the  ground  of  long  acquies- 
cence. 


HlCKEfl 

r. 

Cooke. 


England. — Appeal  fbom  the  Coubt  op  Exchequer. 


MORGAN   and    Others  v.   LEWES  (SIR  WATKIN) 
and  his  Daughter. 

(4  Dow,  App.  Cas.  29—54.) 

Where  an  attorney  advances  money  to  his  client,  tendering  it  of  his 
own  accord,  and  exacting  security,  he  may  be  called  upon  to  shew  the 
actual  advance  of  the  money  by  other  evidence  than  the  securities 
themselves,  per  Lord  Eldox,  C. 

When  an  attorney  takes  securities  from  his  client  which  do  not 
express  the  real  nature  of  the  transaction,  it  is  incumbent  on  him  by 
other  evidence  than  the  securities  themselves  to  prove  what  was  the 
real  nature  of  the  transaction,  and  what  sums  were  really  advanced, 
per  eundem. 

Where  an  attorney  has  acted  as  common  agent  for  mortgagor  and 
mortgagee,  and  a  decree  has  been  made  for  an  account  of  moneys 
received  by  the  attorney  as  agent  for  the  mortgagor,  and  for  the  mort- 
gagee, and  how  the  same  had  been  applied ;  it  is  not  the  intention  of 
such  a  decree  that,  in  taking  the  accounts,  the  sums  stated  in  the 
mortgage  securities  should  be  conclusively  taken  to  have  been  actually 
advanced;  nor  on  the  other  hand  is  the  mortgagee,  when  his  actual 
advances  to  the  agent  are  ascertained,  concerned  with  how  much  the 
agent  applied  to  the  use  of  the  mortgagor. 

The  attorney,  under  such  circumstances,  cannot  take  timber  felled  on 
the  estate  in  execution  for  his  own  debt,  but  the  proceeds  of  the  timber 
must  be  treated  as  part  of  the  security  of  the  mortgagee,  and  go  in 
discharge  pro  tanto  of  the  mortgage  account. 

[Sequel  to  the  case,  reported  at  a  prior  stage,  in  4  B.  B.  860, 
from  the  report  in  8  Anstr.  769.] 
Sib  Watktn  Lewes,  being  in  1773  seised  of  estates  in  right  of 
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Morgan  his  wife,  in  the  counties  of  Glamorgan,  Carmarthen,  and  Pem- 
Lewes.  broke,  became  acquainted  with  John  Morgan  an  attorney,  who 
promised  to  procure  for  him  money  at  four  per  cent,  on  mort- 
gage of  the  estates,  chiefly  for  the  purpose  of  paying  off  a  then 
existing  mortgage  at  five  per  cent,  to  a  Dr.  Kent.  With  a  view 
to  this  arrangement  a  new  marriage  settlement  of  the  estates 
[  *3i  ]  was  made,  in  *which  there  was  a  term  of  500  years  to  the  use  of 
trustees,  George  Morgan,  and  James  Morgan,  the  latter  the 
brother  of  John  Morgan,  in  trust  to  raise  12,000J.  upon  security 
of  the  estates,  5,000Z.  thereof  to  be  applied  in  paying  off  Kent's 
mortgage,  and  the  remainder  to  be  paid  to  Sir  W.  Lewes.  That 
project  of  mortgage  however  came  to  nothing ;  but  John  Morgan 
having  married  in  1775,  he  offered  Sir  W.  Lewes  on  mortgage 
at  four  per  cent,  some  money  settled  on  his  own  marriage,  in 
trust  to  pay  the  interest  to  himself  for  life,  then  to  his  wife  if 
she  survived,  and  after  the  death  of  both  to  pay  the  principal 
and  interest  among  the  children  of  the  marriage,  and  in  default 
of  children  to  himself  absolutely,  and  by  the  death  of  the  wife 
without  children  he  became  in  fact  entitled  absolutely.  Farrer 
his  father-in-law,  and  James  Morgan  his  brother,  were  the 
trustees  in  that  settlement,  and  at  the  suggestion  of  John 
Morgan,  Lewes  consented  that  James  Morgan  should  be  removed 
from  being  a  trustee  of  the  500  years  term  under  Lewes'  settle- 
ment, and  that  Chardin  Morgan,  another  brother  of  John 
Morgan,  should  be  made  trustee  in  his  stead. 

By  an  indenture  dated  June  2,  1775,  the  500  years  term  in 
the  estates  was  assigned  in  mortgage  to  Farrer  and  James 
Morgan  for  6,610Z.,  and  by  another  indenture  of  the  same  date, 
it  having  been  agreed  that  a  receiver  should  be  appointed,  the 
mortgaged  premises  were  demised  to  John  Morgan  for  sixty-one 
years,  if  he  should  so  long  live,  without  impeachment  of  waste, 
upon  trust  that  the  said  John  Morgan  should,  during  the  term, 
[  *32  ]  or  until  the  *money  should  be  paid,  receive  the  rents,  &c,  and 
dispose  of  the  same  in  payment  of  the  interest  of  the  sum 
borrowed,  and  of  a  salary  of  40Z.  to  himself;  the  surplus  to 
be  paid  to  Sir  Watkin  Lewes  or  any  who  should  be  entitled, 
and  the  term  of  sixty-one  years  to  be  determined  on  payment  of 
the  6,610Z.  and  interest.    And  John  Morgan  was  by  this  inden- 
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tare  empowered  "  to  remove  or  pat  out  all  or  any  of  the  tenants  Morgan 
or  occupiers  of  the  said  hereditaments  and  premises,  and  to  let  lewes. 
and  demise  the  said  premises,  or  any  part  thereof,  unto  such 
persons,  and  upon  such  terms  and  conditions,  and  in  such 
manner  as,  with  the  consent  and  approbation  of  the  said  William 
Farrer  and  James  Morgan,  &c.  the  said  John  Morgan  should 
think  proper." 

By  a  deed  poll,  April  2,  1776,  indorsed  on  the  indenture  of 
assignment  of  June  2,  1775,  the  premises  were  mortgaged  for  a 
farther  sum  of  1,890/.  alleged  to  have  been  advanced  by  Farrer 
and  J.  Morgan,  making  their  alleged  mortgage  money  8,000/. 

By  another  indenture  of  assignment  of  April  8,  1776,  the 
estates  were  mortgaged  during  the  residue  of  the  term  of  500 
years  to  Henry  Wilder,  to  secure  a  sum  of  4,000 J.  advanced  by 
the  said  Wilder ;  and  by  another  deed  of  the  same  date,  Lewes 
covenanted  to  allow  Morgan  a  farther  salary  of  20/.  a  year. 

In  these  transactions  John  Morgan  acted  as  attorney  for  both 
mortgagor  and  mortgagees;  and  whatever  money  was  actually 
paid  by  the  mortgagees  was  paid  into  the  hands  of  Morgan,  as 
the  confidential  agent  and  banker  (as  he  was  called)  of  Sir 
*Watkin  Lewes ;  and  as  there  were  distinct  dealings  between  [  *33  2 
John  Morgan  himself  individually  and  his  client  Lewes,  these 
matters  came  to  be  the  subject  of  two  distinct  accounts,  the 
mortgage  account  and  general  account. 

With  respect  to  the  first  mortgage,  the  sum  of  6,610!.  stated 
as  the  consideration,  was  made  up  of  a  sum  of  4,2091.  7*.  Id. 
admitted  to  have  been  advanced  by  the  trustees  Farrer  and 
James  Morgan  on  the  mortgage  account,  and  of  a  bond  for 
2,400/.  executed  by  Lewes  to  Chardin  Morgan  for  moneys  alleged 
to  have  been  previously  advanced.  As  to  this  sum  of  2,400/.,  it 
was  stated  by  John  Morgan,  in  his  answer  to  the  bill  hereinafter 
mentioned,  that  the  several  sums  of  500/.,  220/.,  120/.,  and  950/., 
for  each  of  which  bonds  were  given  to  Chardin  Morgan,  had 
been  advanced  at  different  periods  before  the  18th  November, 

1774,  on  which  day  the  account  relative  to  these  sums  was 
settled;  and  that  other  sums  were  subsequently  advanced  to 
Lewes  through  the  hands  of  John  Morgan  before  February  28, 

1775,  on  which  day  the  account  relative  to  all  these  sums  was 
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Morgan  again  settled,  and  a  bond  given  by  Lewes  to  Chardin  Morgan 
Lewes.  *or  the  amount  of  the  whole,  being  2,400/.  But  it  appeared 
that  though  Morgan  had  included  that  sum  in  the  mortgage 
accounts,  the  sums  composing  it,  or  whatever  part  of  them  were 
actually  advanced,  had  been  advanced  by  Chardin  or  John 
Morgan  to  Lewes  without  reference  to  the  mortgage,  and  that 
the  whole  of  the  moneys  mentioned  in  the  securities  had  not 
always  been  really  advanced  at  the  time  when  these  securities 
[  *84  ]  were  given  and  the  accounts  settled ;  for  *instance,  when  the 
account  was  settled,  and  the  bond  given  for  this  2,400/.  on 
February  28,  1775,  a  sum  of  210!.  then  remained  to  be  paid  to 
Lewes  to  make  up  that  sum. 

The  consideration  of  1,800/.  for  the  mortgage  deed  April  2, 
1776,  was  stated  in  John  Morgan's  answer  to  a  bill  afterwards 
filed  in  the  Exchequer,  to  be  so  much  money  advanced  to  him 
as  agent  or  attorney  for  Sir  Watkin  Lewes  by  Farrer  and  James 
Morgan,  before  the  execution  of  the  deed.  But  upon  investiga- 
tion, it  clearly  appeared  that  190/.  of  this  sum  was  advanced  by 
John  Morgan  himself;  and  there  was  no  sufficient  evidence 
that  any  part  of  it  had  been  advanced  on  the  mortgage  accounts. 

The  consideration  (4,000/.)  for  the  third  mortgage  April  3, 
1766,  appeared  to  have  been  actually  advanced;  so  that  the 
sums  actually  advanced  on  the  mortgage  account  amounted 
together  to  8,2091.  and  a  fraction;  and  in  the  course  of  the 
exceptions  and  proceedings  below,  it  was  urged  as  an  objection 
to  the  allowance  of  the  whole  of  that  sum,  that  the  whole  had 
not  been  applied  by  Morgan  to  Lewes's  use. 

After  the  execution  of  these  securities  Morgan  delivered  an 
account  to  Lewes,  giving  him  credit  for  the  whole  sum  of  12,000/. 
as  advanced  on  the  mortgages,  and  discharging  himself  by  the 
payment  of  Kent's  mortgage  and  of  Chardin  Morgan's  bond  for 
2,400/.,  by  bills  of  costs  due  to  himself  for  business  done  for 
Lewes,  amounting  to  upwards  of  800/.,  and  by  various  other 
sums  applied  by  him  to  the  use  of  Lewes. 
[  35  ]  This  account  was  settled,  and  allowed  by  Lewes,  on  the  24th 

of  February,  1777. 

It  is  unnecessary  for  the  purposes  of  the  present  appeal  to 
state  the  particulars  of  the  various  other  transactions  between 
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Morgan  and  Lewes,  the  sums  advanced  or  alleged  to  have  been  Mobgax 
advanced  by  Morgan  to  Lewes,  and  the  securities  taken.  But  it  Lewes. 
ought  to  be  noticed,  that  it  was  hardly  pretended  by  Morgan 
that  the  whole  sums  mentioned  in  these  securities  were  actually 
advanced  to  Lewes  at  the  time  they  were  executed,  but  only  that 
the  whole  had  been  applied  then  or  afterwards  to  Lewes's  use, 
and  it  became  a  question  whether  the  settled  accounts  ought  not 
to  be  opened  and  each  of  the  items  separately  investigated, 
though  the  vouchers  had  been  delivered  up,  or  alleged  to  have 
been  delivered  at  the  time  of  settling;  and  whether  the  securities 
themselves  ought  to  be  admitted  as  evidence  of  the  actual 
advance  of  the  sums  mentioned  in  them.  Neither  Morgan  nor 
Lewes,  it  should  be  observed,  had  kept  regular  accounts  of  the 
dealings  and  transactions  between  them. 

In  1778  several  proceedings  at  law  and  in  equity  were  com- 
menced, and  judgments  obtained,  by  Morgan  against  Lewes  on 
his  securities,  and  among  others,  actions  of  ejectment  were 
brought  on  the  several  demises  of  William  Farrer  and  James 
Morgan  the  mortgagees,  against  the  tenants  of  the  Glamorgan 
and  Carmarthen  estates,  in  respect  of  the  tenements  comprised 
in  the  mortgages,  and  also  of  tenements  not  so  comprised ;  and 
in  1779  John  Morgan,  as  attorney  for  the  mortgagees,  was  put 
in  possession  of  the  estates,  and  continued  in  the  possession  *till       [  *36  ] 
1798  when  a  receiver  was  appointed  by  the  Court  of  Exchequer. 
Sir  W.  Lewes  had  previously  felled  some  timber  on  the  estates 
for  the  purpose  of  raising  money,  which  timber  Morgan  took  in 
execution  by  virtue  of  writs  of  fi.  fa.  issuing  upon  judgments 
obtained  for  moneys  due  to  himself  personally  and  individually. 
In  the  course  of  these  proceedings  two  references  to  arbitrators 
took  place,  one  to  Messrs.  Holt  and  Parry,  and  another  to  Mr. 
Blake,  solicitors ;  and  two  awards  were  made  (the  first  of  them 
on  the  principle  of  settled  accounts),  which  came  to  nothing. 
Lewes  at  length  got  another  solicitor  to  undertake  his  cause  and 
procure  money  to  settle  with  Morgan,  and  applied  to  Morgan  for 
an  account.    Morgan  returned  for  answer  that  he  calculated  the 
money  due  on  all  the  securities  to  amount  to  near  17,00(M.,  but 
that  16,000Z.  would  be  accepted  if  paid  as  a  gross  sum  to  end 
disputes,  after  which  he  would  furnish  an  account  and  abstract. 
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Morgan  Lewes  refused  to  give  a  gross  sum  without  an  account,  and  re- 
lewes.  quired  an  account  stated  in  the  usual  manner,  which  was  refused. 
Lewes,  therefore,  in  1788,  filed  his  bill  in  the  Exchequer 
against  the  mortgagees,  and  all  proper  parties,  of  which  the 
prayer  was  of  this  nature;  that  a  general  account  might  be 
taken  of  all  dealings  and  transactions  between  Lewes  and  the 
defendants;  and  an  account  of  the  rents  of  Lewes's  estates 
received  by  the  defendants  or  any  of  them ;  that  so  much  of  the 
several  mortgage  sums  of  6,61(M.,  1,800/.,  and  4,000Z.  as  should 
[  *37  ]  appear  to  have  come  to  the  hands  of  George  Morgan  *might  be 
answered  by  him  accordingly,  and  so  much  of  them  as  should 
appear  to  have  come  to  the  hands  of  the  deceased  Chardin 
Morgan  in  his  life-time  might  be  answered  out  of  his  assets  by 
his  personal  representative  James  Morgan,  or  that  James 
Morgan  should  set  out  an  account  of  Chardin's  personal  estate  ; 
that  the  award  made  by  Parry  and  Holt  might  be  declared  void 
and  set  aside ;  that  John  Morgan  might  be  compelled  to  make 
out  a  proper  account  of  fees  and  disbursements,  and  that  the 
game  might  be  referred  to  the  Master  to  be  taxed;  and  that 
Lewes  on  paying  what  should  be  found  due  to  the  said  defen- 
dants on  the  said  several  accounts  might  be  let  in  to  redeem  his 
estates  ;  that  a  receiver  might  be  appointed  till  redemption ;  and 
that  an  injunction  might  issue*  to  stay  proceedings  at  law,  and 
restrain  the  selling  of  timber  cut  down,  and  the  cutting  down 
more,  or  committing  waste;  and  that  the  remaining  timber 
might  be  sold  for  Lewes's  benefit. 

The  Court  on  2nd  July,  1796,  tdecreed  an  account  of  all 
dealings  and  transactions  between  Lewes  and  John  Morgan ; — 
and  an  account  of  moneys  received  by  John  Morgan  as  agent 
for  Lewes,  and  for  the  mortgagees,  Farrer  and  James  Morgan, 
and  how  the  same  had  been  applied;  that  Dep.  Bern,  should 
tax  John  Morgan's  bills  of  costs ;  an  account  of  rents  and  profits 
of  the  mortgaged  estates,  and  of  timber  felled  thereon,  and  on 
the  estates  not  in  mortgage  received  by  John  Morgan  or  any 
person  or  persons  by  his  order  or  for  his  use,  or  which  without 
his  wilful  default,  &c. ;  an  account  of  the  rents  and  profits  of 

t  This  is,  apparently,  the  decree  in  4  B.  E.  860  (3  Anstr.  769).— B.  C. 
pronounced  at  the  hearing  reported 
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Lewes's  estates  not  in  *mortgage  received  by  John  Morgan,  &c. ;  Morgan 
that  all  parties  should  have  just  allowances,  and  be  examined  on  Lewes. 
interrogatories  touching  the  said  several  accounts;  that  all  [*38] 
parties  shall  produce  on  oath,  if  required,  all  books,  papers, 
deeds,  evidences,  and  vouchers  in  their  custody,  &c. ;  and  it  was 
farther,  &c.  decreed,  that  if,  in  taking  the  accounts  and  taxing 
the  costs,  it  should  appear  to  the  Deputy  Remembrancer  that 
any  one  or  more  voucher  or  vouchers,  in  support  of  any  one  or 
more  article  or  articles  in  the  said  accounts,  and  in  the  bills 
of  costs  of  the  said  John  Morgan,  was  then  or  were  then  lost, 
and  could  not  be  found,  then  John  Morgan  was  required  to  make 
oath  before  one  of  the  Barons,  or  a  Commissioner  duly  autho- 
rised to  take  affidavits  therein,  that  such  voucher  or  vouchers 
did  theretofore  exist,  and  of  the  contents  or  purport  of  such 
voucher  or  vouchers,  and  that  the  same  had  been  delivered  up 
to  Sir  W.  Lewes ;  and  the  Dep.  Bern,  was  armed  with  a  com- 
mission for  the  examination  of  these  matters ;  and  if  any  special 
matter  should  arise,  the  Dep.  Bern,  had  liberty  to  state  the  same 
by  special  or  separate  report ;  and  the  consideration  of  interest 
and  other  directions  were  reserved  until  the  Dep.  Bern,  should 
have  made  his  general  report ;  and  parties  to  be  at  liberty  to 
apply  to  the  Court  as  there  should  be  occasion. 

After  some  proceedings  before  the  Dep.  Bern.  Lewes  applied  to 
the  Court  for  an  order  for  a  separate  report  as  to  the  mortgage 
transactions.  And  by  an  order  of  June  20,  1801,  the  Dep.  Bern, 
was  directed  to  make  a  separate  report  of  all  dealings  *and  [*39i 
transactions  between  the  said  Sir  W.  Lewes  and  John  Morgan 
as  far  as  related  to  the  moneys  actually  received  and  paid  on 
account  of  the  mortgages  and  judgments  in  the  bill  mentioned  : 
and  also  of  all  and  every  the  sum  and  sums  of  money  received 
by  Morgan  as  agent  for  Lewes,  and  for  the  defendants  the  mort- 
gagees, and  when  and  how  such  sum  and  sums  of  money  was 
or  were  applied  to  their  account ;  and  of  the  rents  and  profits  of 
the  mortgaged  estates ;  and  of  the  timber  which  had  been  felled 
thereon,  and  on  the  estates  not  in  mortgage  received  by  John 
Morgan,  &c. ;  and  also  of  the  rents  and  profits  of  the  estates  not 
in  mortgage  of  which  John  Morgan  was  or  had  been  in  pos- 
session, &c. ;  and  the  Dep.  Bern,  should  tax  the  costs  of  the 
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Morgan  mortgagees  in  the  ejectments,  and  also  the  costs  of  the  judg- 
Lewes.      ments,  and  state  the  amount  in  his  separate  report. 

It  was  represented  on  behalf  of  Lewes,  that  the  Court  must  by 
its  decree  have  meant  that  the  securities  themselves  should  not 
be  admitted  as  evidence  of  the  money  actually  advanced  to 
Lewes,  or  Morgan  as  his  agent,  but  the  Deputy  Bemembrancer 
understanding  it  differently  made  his  separate  report  on  July  16, 
1802,  drawn  upon  the  principle  that  the  bonds  and  other  secu- 
rities were  evidence  of  the  money  actually  advanced  and  paid  on 
account  of  th9  mortgages  and  of  the  judgments,  and  accordingly 
that  the  2,400Z.  formed  part  of  the  consideration  for  the  first 
mortgage,  and  that  the  12,000/.  had  been  advanced  on  the  mort- 
gages, and  that  of  the  total  sums  for  which  judgment  had  been 
E  **°  ]  entered  up,  those  *particular  sums,  for  which  bonds  or  other 
securities  were  given,  had  been  actually  paid. 

To  this  report  Lewes  took  several  exceptions ;  five  of  them, 
which  were  the  only  exceptions  connected  with  this  appeal,  pro- 
ceeding on  the  principle  that  the  securities  were  not  evidence  of 
the  moneys  actually  advanced,  and  objecting  to  the  report  as  to 
the  2,400/.  on  the  ground  that,  the  bonds  being  out  of  the  ques- 
tion as  evidence,  the  several  sums  mentioned  as  making  up  this 
sum  of  2,400/.  never  were  advanced  at  all  to  Lewes,  or  that  if 
they  were,  they  had  been  advanced  by  John  Morgan  himself  on 
a  general  account,  and  ought  to  have  made  no  part  of  the  par- 
ticular account  directed  by  the  decretal  order  of  20th  June,  1801, 
which  was  confined  to  moneys  actually  advanced  on  the  mort- 
gage and  judgment  accounts.  On  the  same  principle"  the  excep- 
tions objectsd  to  the  statement  of  the  advance  of  the  1,800/.  on 
the  mortgage  account,  there  being  no  evidence,  except  the  exist- 
ence of  certain  bonds  for  1,200/.  of  the  advance  of  that  sum, 
which  bonds  ought  not  to  be  taken  as  evidence  of  actual  advance 
And  it  was  insisted  that  the  Dep.  Bern,  ought  to  have  certified 
that  only  8,209/.  7s.  Id.  had  been  received  by  Morgan,  as  Lewes's 
agent  on  the  mortgage  account ;  and  that  Morgan  had  applied 
only  7,681/.  5a.  6d.  to  Lewes's  use,  and  that  the  balance, 
528/.  1*.  Id.  ought  to  be  carried  to  the  general  account. 

The  Court  of  Exchequer,  by  decretal  order  of  the  9th  Feb. 
1804,  over-ruled  the  exceptions  and  confr  med  the  report. 
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Lewes  having  appealed  from  this  order  to  the  *House  of  Lords,      Morgan 
their  Lordships  by  order  9th  Feb.  1807,  in  substance  reversed      lEwe?. 
the  order  of  the  Court  of  Exchequer,  over-ruling  the  exceptions       [■  *^  -j 
and  confirming  the  report ;  and  then  proceeding  upon  the  prin- 
ciple of  a  separate  account,  and  that  the  securities  were  not  to  be 
taken  as  evidence  of  the  actual  advance  of  the  sums  for  which 
they  were  given,  the  order  directed  that  the  Dep.  Rem.  should 
review  his  report,  and  particularly  inquire  what  sums  of  money 
were  really  advanced  to  Lewes,  as  and  for  the  consideration  of 
the  several  bonds  alleged  to  be  consolidated  by  the  2,400/.  bond, 
and  of  the  several  other  securities  mentioned. 

This  order  of  the  Lords  being  made  an  order  of  the  Court  of 
Exchequer,  and  the  Dep.  Bern,  having  been  ordered  to  review 
his  report  accordingly,  other  reports  and  orders  were  made  on 
the  principle,  of  course,  on  the  order  of  the  Lords,  that  the  secu- 
rities were  not  to  be  taken  as  evidence  of  the  demands  men- 
tioned in  them,  and  that  the  accounts  were  not  to  be  taken 
as  settled  accounts,  the  Dep.  Rem.  however,  still  finding  upon 
other  evidence,  that  the  several  sums  mentioned  in  his  schedules 
were  actually  advanced  in  whole  or  in  part  consideration  of  the 
several  bonds  consolidated  by  the  bond  for  2,400/.  and  that 
the  2,400/.  was  by  consent,  on  delivering  up  the  bond,  made  part 
of  the  consideration  for  the  mortgage,  and  generally  that  the 
whole  sum  of  12,000/.  had  been  advanced  on  the  mortgage 
account. 

In  consequence  of  an  order  and  reference  back  of  May  24, 1810, 
the  Dep.  Rem.  by  report  of  June  25,  1811,  stated,  that  a  sum  of 
500/.  had  been  actually  *advanced  in  one  gross  sum  as  the  con-  [  *i2  ] 
sideration  for  a  bond  to  that  amount,  and  that  the  other  sums 
mentioned  in  the  schedules  had  been  actually  advanced,  but  not 
as  the  consideration  for  the  other  bonds  consolidated  by  the  bond 
for  2,400/.  neither  the  sums  nor  dates  of  advance  corresponding 
with  the  securities ;  that  the  2,400/.  was  by  consent  made  part 
of  the  consideration  for  the  first  mortgage ;  that  John  Morgan 
had  out  of  his  own  moneys  advanced  12*.  lid.  to  make  up  the 
consideration  of  the  first  mortgage,  and  190/.  to  make  up  the 
consideration  for  the  second  mortgage,  and  that  the  2,400/.  and 
these  other  small  sums  being  deducted,  the  sum  of  9,409/.  7s.  Id. 
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Mobgan     was  the  only  money  actually  advanced  by  the  mortgagees  to  Lewes 

Lewes.      or  his  agent. 

To  this  report  Lewes  took  five  exceptions.  The  first  was,  that 
the  Dep.  Bern,  had  certified  that,  according  to  the  evidence  before 
him,  the  sum  of  5002.  had  been  advanced  as  the  consideration 
for  the  bond  in  the  report  mentioned,  whereas  he  ought  to  have 
certified  that  there  was  no  evidence  before  him  that  the  money 
had  ever  been  really  advanced  by  Morgan  to  Lewes,  out  of 
Morgan's  proper  moneys,  as  and  for  the  consideration  of  the 
bond.  The  second  exception  objected  to  the  statement  that  the 
delivering  up  of  the  2,4002.  was  by  consent  of  Lewes  admitted  as 
part  consideration  of  the  first  mortgage,  the  Dep.  Bern,  not 
having  been  directed  to  give  any  opinion  as  to  that  point.  The 
third  exception  was,  that  the  Dep.  Bern,  ought  to  have  deducted 
the  whole  alleged  consideration  for  the  second  mortgage,  and  to 
have  found  that  8,2092.  7*.  Id.  constituted  the  total  amount  of 

[  »43  ]  money  advanced  on  the  *mortgage  account.  The  fourth  excep- 
tion objected  to  the  report,  inasmuch  as  it  stated  that  the  whole 
sum  of  12,0002.  had  been  applied  by  Morgan  to  Lewes's  use, 
whereas  it  ought  to  have  stated,  as  alleged  in  the  exception,  that 
of  the  8,2092.  7a.  Id.  mortgage  moneys,  only  7,6812.  5*.  6d.  had 
been  applied  by  Morgan  to  Lewes's  use,  and  that  this  latter  sum 
was  the  only  money  due  from  Lewes  on  the  mortgage  account. 
The  fifth  exception  related  to  certain  alleged  omissions  in  the 
report  not  necessary  to  be  stated. 

Three  exceptions  were  also  taken  by  Morgan  to  this  report, 
insisting  that  the  Dep.  Bern,  ought  to  have  found  that  the  several 
sums  were  advanced  as  the  consideration  for  the  bonds  consoli- 
dated by  the  2,4002.  bond,  and  that  farther  evidence  had  been 
given  that  the  2,4002.,  and  the  delivering  it  up  was  part  of  the 
consideration  of  the  first  mortgage. 

The  cause  coming  on  to  be  heard  on  the  report  and  exceptions, 
the  Court  by  order  of  July  6,  1818,  decreed  that  Lewes's  four 
first  exceptions  be  allowed,  and  the  fifth  over-ruled ;  and  that  all 
the  defendant's  exceptions  be  over-ruled ;  and  that  the  Dep. 
Bern,  should  review  his  report  accordingly,  and  compute  interest 
on  the  8,2092.  7s.  Id.  principal  mortgage  money.  And  it  was 
farther  directed  that  he  should  take  an  account  of  the  rents  and 
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profits  of  Lewes's  estates,  in  mortgage  or  not  in  mortgage,  re-      Morgan 
ceived  by  Morgan  or  the  mortgagees,  and  also  an  account  of      lbwbb. 
money  received  by  them,  or  any  of  them,  for  timber  cut  down  on 
the  estates,  and  set  off  these  receipts  against  the  principal  and 
interest  of  the  mortgage  money.    And  the  usual  directions  in 
*taking  such  accounts  were  given.    And  it  was  ordered  that  the       [  *44  ] 
Dep.  Bern,  should  be  at  liberty  to  proceed  de  die  in  diem,  and  that 
the  cause  should  be  continued  in  the  paper  of  causes  till  the 
coming  in  of  the  report,  until  which  time  farther  directions  were 
reserved.     From  this  decretal  order  the  defendants  appealed. 

It  was  contended  for  the  appellants,  John  Morgan  and  the 
mortgagees,  that  it  was  manifest  from  the  prayer  of  the  bill,  that 
Lewes's  claim  to  relief,  by  being  let  into  possession  of  his  estates, 
was  founded  on  his  paying  the  whole  of  the  moneys  due  to  John 
Morgan  personally,  as  well  as  the  money  due  to  the  mortgagees, 
or  to  John  Morgan  as  their  agent,  and  that  such  was  the  mean- 
ing of  the  original  decree ;  and  that  the  Court  by  that  decree  did 
not  mean  to  exclude  the  admission  of  the  securities  as  evidence 
of  the  advance  of  the  money  stated  as  the  consideration  for  them, 
and  that  the  settled  accounts  ought  to  be  taken  as  such :  and 
that  the  whole  of  the  12,0002.  ought  to  be  taken  as  having  been 
advanced  on  the  mortgages.  An  objection  was  also  taken  to  the 
last  decretal  order  on  the  point  of  form,  that,  on  a  hearing  on 
exceptions,  farther  and  distinct  directions  had  been  given. 

On  the  other  hand  it  was  contended  that  it  was  clearly  meant 
by  the  Court,  that  two  separate  accounts,  the  mortgage  account 
and  general  account,  should  be  taken  ;  and  that  the  order  for  a 
separate  report  on  the  mortgage  account  proceeded  on  that  ground ; 
that  it  was  also  manifestly  meant  that  the  securities  themselves 
should  not  be  taken  as  evidence  of  the  advance  of  the  moneys 
stated  as  the  'consideration  for  them,  and  that  the  accounts  pur-  [  *4»  ] 
porting  to  be  settled  should  not  be  taken  as  settled  accounts. 
And  that  as  to  the  point  of  form,  the  directions  were  conformable 
to  the  practice  of  the  Court  of  Exchequer. 

Mr.   Leach  and    Mr.  RoupeU  for  the  appellants ;   Sir  S. 
Romilly  and]Afr.  Garrett  for  the  respondents. 

In  the  course  of  the  hearing  the  Lord  Chancellor  said :  The 
B.B. — vol.  xvi.  c 
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Moboan  Court  of  Exchequer,  in  the  decree  of  1796,  seems  to  have  pro- 
Lewbs.  ceeded  on  the  principle  in  the  case  of  Vaughan  and  Lloyd ,  t  and  to 
have  thought  that  as  Morgan  took  securities  as  he  chose,  and 
advanced  money  as  he  chose,  the  transactions  ought  to  be  fully 
sifted.  But  at  the  same  time,  as  the  transactions  were  rather 
late  in  being  impeached,  and  as  the  accounts  had  been  in  some 
sense  settled,  they  allowed  Morgan's  affidavit  of  the  existence  and 
import  of  such  vouchers  as  he  had  delivered  up.  The  principle 
in  Vaughan  and  Lloyd  is  this,  that  where  one  acts  as  agent  for 
another  on  the  one  side,  and  for  himself  on  the  other,  on  account 
of  the  control  which  a  man  of  business  may  have  over  his  client, 
the  Court  requires  that  he  should  make  the  transaction  extremely 
clear,  and  throws  upon  him  that  burthen  of  proof,  which,  in 
ordinary  cases,  would  be  on  the  other  party. 

April  l.       Eldon,  L.  C. : 

The  recollection  I  have  of  this  cause,  "in  which  I  was  counsel, 
enables  me  to  represent  in  substance  that  Morgan  was  a  middle 
[  *46  ]  man  between  the  mortgagor  and  the  mortgagees,  *and  also  the 
separate  agent  of  Sir  W.  Lewes ;  and  I  remember  also  that  there 
were  two  distinct  accounts  to  be  taken,  and  your  Lordships  will 
perceive  that  the  prayer  of  the  bill  is  adapted  not  to  settled 
accounts,  but  goes  to  all  dealings  and  transactions  between  the 
parties ;  and  this  accounts  for  the  decree  of  the  Court  of  Ex- 
chequer, and  the  order  made  in  this  House  in  my  absence.  In 
making  this  decree,  though  it  is  not  expressed  in  the  most  accu- 
rate language,  it  could  never  have  been  the  object  that,  in  taking 
the  accounts,  the  sums  stated  in  the  mortgage  securities  should 
be  considered  as  having  been  actually  advanced,  or  that  the 
sums  stated  in  the  bonds  as  the  consideration  for  them  were 
to  be  taken  as  having  been  actually  advanced,  and  as  actually 
due ;  or  that,  looking  upon  these  as  settled  accounts,  so  much 
was  due  as  appeared  to  be  due  upon  these  accounts.  Such  of 
your  Lordships  as  are  familiar  with  proceedings  in  courts  of 
equity  must  know,  that  if  that  had  been  the  meaning  of  the 
Court,  the  decree  would  have  been  framed  in  a  different  manner, 
and  you  would  have  heard  of  liberty  to  surcharge  and  falsify,  and 
of  an  account  under  such  a  mortgage  and  such  a  bond,  to  such 

t  5  Vee.  48. 
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an  amount,  and  of  such  a  date,  &c.    And  I  know  that  it  was  the     Mobgan 
object  of  Sir  W.  Lewes  to  have  the  whole  of  these  accounts      Lewes. 
opened  up  and  investigated,  relying  on  the  principle  in  the  case 
of  Vaughan  and  Lloyd,  where  the  Court  of  Chancery,  and  with 
great  justice  in  my  opinion,  acted  on  the  principle  that,  where  an 
attorney  advances  money  to  his  client,  tendering  it  of  his  own 
accord,  and  exacting  security,  he  *may  be  called  upon  to  shew       L  *47  ] 
the  actual  advance  of  the  money  by  other  evidence  than  the  secu- 
rities themselves.    I  do  not  wish  to  reflect  harshly  on  Morgan ; 
but  it  is  a  principle  of  justice  that  an  attorney  so  dealing  with  his 
client,  and  acting  both  for  himself  and  his  client,  should  be  bound 
to  shew  that  he  acted  as  well  for  his  client  as  he  did  for  himself. 
The  decree  was  in  these  terms : — "  that  it  should  be  referred, 
&c.  to  take  an  account  of  all  dealings  and  transactions  between 
the  said  Sir  Watkin  Lewes  and  John  Morgan."    That  is  one 
account.    But  that  is  not  taken,  and  still  remains  to  be  taken. 
"And  also  an  account  of  all,  <fcc.  sums  of  money  received  by  the 
said  John  Morgan  as  agent  to  the  said  Sir  Watkin  Lewes,  and 
also  the  defendants,  the  mortgagees;  and  when  and  how  such 
sum  or  sums  was  or  were  paid,  or  applied  to  their  account 
respectively ; "  and  then  it  was  ordered  that  Morgan's  costs 
should  be  taxed,  and  that  an  account  should  be  taken  of  the 
rents  and  profits  of  the  mortgaged  estates,  and  of  the  timber 
felled  thereon,  and  on  the  estates  not  in  mortgage  received  by 
Morgan,  &c. ;  and  of  the  rents  and  profits  of  Lewes's  estates,  not    . 
in  mortgage,  of  which  Morgan  was  in  possession,  received  by 
Morgan,  &c.  &c.    Directions  were  given  for  the  production  of 
books,  papers,  and  vouchers ;  and  then,  from  the  length  of  time 
that  had  elapsed,  and  many  of  the  accounts  being  in  some  sense 
of  the  word  settled,  I  recollect  it  was  pressed  on  the  Court  on 
Morgan's  behalf,  that  the  vouchers  for  many  of  the  articles  in 
the  accounts  had  been  given  up  or  lost,  and  the  *Court  therefore       [  *48  ] 
ordered,  "  that  if  it  should  appear  to  the  Deputy  Remembrancer 
that  any  one  or  more  voucher  or  vouchers,  in  support  of  any  one 
or  more  article  or  articles  in  the  said  accounts,  and  in  the  said 
bill  of  costs  of  the  said  John  Morgan,  was  then  or  were  then  lost, 
and  could  not  be  found;  then  the  said  Morgan  was  thereby 
required  to  make  oath  before  one  of  the  Barons,  or  a  com- 

c  2 
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mobgan     missioner  duly  authorized  to  take  affidavits  therein,  that  sncl 
Lewes,      voucher  or  vouchers  did  theretofore  exist,  and  of  the  contents 
or  purport  of  such  voucher  or  vouchers,  and  that  the  same  had 
been  delivered  up  to  the  said  Sir  Watkin  Lewes,  &c." 

Now  whatever  may  be  said  as  to  the  language  of  the  decree, 
the  order  subsequently  made  in  this  House  made  it  mean  this ; 
that  a  general  account  should  be  taken  of  all  dealings  and  trans- 
actions between  Morgan  and  Lewes ;  and  another  account  as  to 
the  mortgages  where  Morgan  was  acting  as  solicitor  for  mort- 
gagor and  mortgagees.    The  decree  is  not  at  all  adapted  to  the 
ordinary  relief  in  cases  of  redemption,  but  goes  to  all  dealings 
and  transactions  between  the  parties.    What  may  be  disallowed, 
however,  in  the  account  between  the  mortgagor  and  mortgagees 
may  yet  be  allowed  in  the  account  between  John  Morgan  and 
Sir  W.  Lewes.    It  is  important  in  the  first  place  to  clear  the 
mortgage  accounts,  and  then  the  general  accounts  may  be  taken ; 
and  I  cannot  help  thinking  that  this  must  have  been  the  object 
of  the  Court  of  Exchequer  in  calling  for  this  separate  report, 
[  *49  ]       which  does  not  appear  to  me  to  go  to  the  general  account,  *but 
only  orders  a  separate  report  of  all  dealings  and  transactions,  so 
far  as  relates  to  this  subject  of  the  mortgage  account,  and  that 
the  general  account  therefore  still  remains  to  be  taken.     The 
separate  report  goes  also  to  the  judgments,  and  there  is  no  , 
exception  to  it  in  that  respect.  t 

Then  this  House  made  this  order  (reads  it,  vide  p.  15,  ante).  I 
Now  on  this  I  have  to  observe,  that  it  is  an  order  which  has  no 
reference  to  the  general  account,  and  whatever  becomes  of  this 
2,400Z.,  this  order  merely  relates  to  whatever  part  of  it  is  to  l>e 
carried  to  the  account  under  the  separate  report,  and  not  to  what 
might  be  due  under  the  account  of  the  general  dealings  and 
transactions.     Then  the  order  proceeded  on  the  ground  that  the 
securities  were  not  to  be  taken  as  evidence  of  the  actual  advance 
of  the  money  stated  as  the  consideration  for  them,  and  such  an 
order  could  not  have  been  made  unless  the  matter  had  been  so 
understood;  for  if  the  accounts  were  to  be  taken  upon  these  bonds 
as  bonds,  it  would  have  been  so  directed.    But  there  is  hardly  one 
of  the  accounts  that  do  not  falsify  the  bonds,  and  the  instruments 
being  so  falsified  cannot  be  admitted  as  evidence  of  the  demand. 
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Tour  Lordships  will  recollect  that  it  was  argued,  that  this  last  Moboan 
decretal  order  of  the  Court  of  Exchequer  was  wrong  in  giving  Lewes. 
the  directions.  But  I  do  not  think  that  objection  well  founded, 
the  hearing  being  on  exceptions  to  the  separate  report,  and  the 
directions  relating  to  that  only.  There  is  no  direction  as  to  the 
judgments ;  but  I  do  not  think  that  they  form  a  necessary  part 
of  this  account. 

Let  it  be  observed  that  all  we  are  doing  now  is,  ^disallowing  [  *50  ] 
these  sums  as  items  in  the  mortgage  account;  and  it  does  not 
follow  that  the  sums  may  not  still  be  found  due,  though  not  on 
this  account.  The  Court  of  Exchequer  and  this  House  have  said 
that,  as  it  was  pretended  that  this  2,400Z.  was  a  charge  on  the 
estates,  there  ought  to  be  an  inquiry  as  to  how  and  when  it  was 
paid ;  and  if  it  was  not  paid  as  represented,  this  House  was  of 
opinion  that,  though  it  might  be  brought  into  the  general 
account  of  all  dealings  and  transactions,  it  was  not  to  be  con- 
sidered as  one  of  the  items  in  this  separate  mortgage  account. 
Then  I  say  that  no  prejudice  is  done  to  Morgan  as  to  this  2,40(M., 
or  as  to  the  judgments ;  for  if  the  money  was  advanced  at  any 
time,  justice  may  be  done  in  the  general  account. 

With  respect  to  the  timber,  if  the  mortgagee  is  in  possession 
he  must  account  for  the  timber  felled  on  the  estates.  The  mort- 
gagor cannot  cut  timber,  as  he  thereby  lessens  the  security  of 
the  mortgagee ;  and  Sir  W.  Lewes  could  not  enter  without  being 
a  trespasser.  Then  Morgan  being  solicitor  for  mortgagor  and 
mortgagee,  and  a  sort  of  middle  man  between  the  two,  is  he  to 
turn  himself  into  a  creditor  of  Sir  W.  Lewes  so  as  to  take  the 
timber  for  his  own  private  debt  ?  It  is  not  to  be  endured.  In 
my  judgment,  therefore,  the  decretal  order  is  in  substance  right, 
and  may  be  affirmed  with  some  alterations  in  the  exceptions 
and  directions,  which  will  be  easily  made,  if  we  agree  in  the 
general  view  of  the  case. 

Lord  Bedesdale  : 

The  understanding  which  the  House  had  of  the  case,  when  it 
made  the  order  of  1807,  was  clearly  what  the  noble  Lord  has 
expressed ;  *and  this  is  conformable  to  the  principles  of  equity       [  *5i  ] 
recognized  in  a  similar  case.    Morgan  acted  in  two  characters, 
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Mobgan     being  employed  by  Lewes  both  as  solicitor  and  general  agent ; 

Lewes.      and  the  chief  question  arose  upon  a  principle  particularly  applica- 
ble to  attorney  and  client.    If  A.  lends  to  B.  1,000Z.  for  instance, 
actually  advancing  the  money,  and  takes  a  bond,  there  is  an  end 
of  the  transaction  so  far,  and  the  bond  is  the  security  for  and 
evidence  of  the  debt.    If  A.  advances  money  to  the  agent  of 
B.  and  takes  the  security  of  B.,  his  security  is  the  evidence  of 
his  debt,  and  he  has  no  concern  with  the  transactions  between 
B.  and  his  agent.    If  a  banker  advances  to  one  1,000?.  on  bond 
in  this  way,  that  he  carries  it  to  the  credit  of  the  borrower 
instantly  to  be  drawn  for  as  money  which  is  his  cash  as  much 
as  any  other  part  of  his  cash,  the  bond  is  evidence  of  the  debt, 
the  subsequent  payments  being  items  in  the  general  accounts. 
But  if  an  agent  obtains  a  bond  from  his  principal  by  a  misrepre- 
sentation, then,  as  the  nature  of  the  dealings  are  not  the  same. 
the  bond  cannot  be  produced  as  evidence  of  the  debt.     Then  in 
the  case  of  an  attorney  who  is  both  agent  and  adviser  he  is  liable 
to  a  more  strict  rule,  and  every  shilling  must  be  proved,  or  the 
client  is  bound  for  nothing.    That  was  the  situation  in  which 
Morgan  and  Lewes  stood. 

The  mortgagees  having  advanced  the  money  to  John  Morgan 
as  agent  for  Lewes,  they  had  nothing  to  do  with  the  subsequent 
application  of  the  money,  whether  it  was  applied  to  the  use  of 
Lewes  or  not ;  and  I  say  that,  because  in  the  language  of  one 

[  *52  ]  of  the  exceptions  some  doubt  is  expressed  whether  it  *was  all 
applied  to  the  use  of  Lewes.  That  may  be  the  fact,  and  it  may 
be  a  material  question  as  between  Morgan  and  Lewes.  But  the 
trustees  are  entitled  to  have  8,2092.  accounted  for  to  them  as 
principal  mortgage  moneys.  The  object  of  the  order  for  the 
separate  report  was  to  deal  with  the  trustees  as  far  as  they  were 
mortgagees,  because  it  was  a  great  point  with  Lewes  to  get 
possession  of  his  estates,  of  which  the  mortgagees  had  been  in 
possession  since  1779,  and  they  had  nothing  to  do  with  the 
general  account. 

Then  what  are  the  sums  secured  by  the  mortgages  ?  Where 
one  is  attorney  and  agent  he  is  bound  to  keep  regular  accounts, 
and  if  Morgan  had  done  so,  some  credit  might  under  the  cir- 
cumstances of  this  case  have  been  given  to  the  books.    But  he 
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did  not  keep  such  accounts ;  and  if  he  suffers  any  loss,  it  is  mobgak 
owing  to  his  own  neglect  in  not  keeping  such  accounts  and  lbwes. 
vouchers  as  every  prudent  man  ought  to  do  ;  and  it  is  impossible 
to  put  the  man  who  does  not  deal  regularly  upon  the  same 
footing  with  him  who  does.  In  the  case  of  Vaughan  v.  Lloyd, 
the  attorney  dealt  exactly  in  the  same  way,  Vaughan  being  in 
Lloyd's  hands,  exactly  as  Sir  W.  Lewes  was  in  the  hands  of 
Morgan.  I  was  counsel  for  Lloyd,  and  I  really  believe  he  did 
suffer  some  loss  ;  but  that  was  owing  to  his  own  neglect  in  not 
keeping  regular  accounts ;  but  I  believe  he  suffered  no  great  loss 
on  an  account  which  was  cut  down  from  about  80,000J.  to  9,000Z. 
There  can  be  no  safety  in  the  common  transactions  between 
man  and  man,  if  the  fact,  that  I  have  not  kept  regular  accounts, 
is  to  enable  me  on  my  own  assertion  to  charge  another. 

The  settled  accounts  in  this  case  confute  themselves.  So  we  r  53  ] 
cannot  presume  that  any  sums  were  advanced,  except  such  as 
appear  to  have  been  so  by  receipts  and  evidence,  independent  of 
the  instruments.  The  decree  of  the  Court  of  Exchequer  there- 
fore proceeded  on  a  right  view  of  the  subject,  and  the  order  of 
1807  was  also  right ;  and  this  last  order  of  the  Court  of  Ex- 
chequer proceeds  generally  on  a  right  view  of  the  case,  though 
the  Court  overlooked  some  circumstances.  Then  as  to  the  ques- 
tion of  regularity,  the  cause  standing  in  their  paper,  and  the 
order  being  made  on  the  ground  of  the  separate  report,  and  of 
the  exceptions  to  that  report,  it  appears  to  me  to  be  generally  a 
proper  order.  The  timber  account  might  discharge  the  mort- 
gage account.  As  to  the  judgments,  they  seem  to  have  been 
included  in  the  order  for  the  separate  report  only  because,  in 
case  it  had  been  necessary  to  resort  to  that,  the  mortgagees 
might  have  an  equity  upon  them  to  stand  in  John  Morgan's 
place  in  his  account  against  Lewes. 

Eldon,  L.  C. : 

What  do  you  think  of  Morgan's  taking  the  timber  in  execu- 
tion? 

Lord  Redbsdale  : 
I  clearly  think  the  produce  of  the  timber  must  be  applied  in 
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v. 
Lewes. 


[•54] 


discharge  of  the  mortgage  account,  and  never  can  be  taken  by 
Morgan  for  his  own  private  account. 

Eldon,  L.  C. : 

I  repeat  that  this  record  appears  to  me  to  open  and  establish 
this  principle,  that  when  an  attorney  takes  it  upon  him  to  take 
securities  from  his  client  which  do  not  express  the  real  nature 
of  the  transaction  it  is  incumbent  on  him,  by  other  evidence 
than  the  securities  themselves,  *to  prove  what  was  the  real 
nature  of  the  transaction,  and  what  sums  were  really  advanced. 

Decretal  order  of  the  Court  of  Exchequer  of  July  5,  1813, 
affirmed  as  to  the  allowing  of  the  first  exception  in  so  far  as  it 
went  to  the  certification  that  the  5002.  was  actually  advanced  as 
the  consideration  for  the  bond ;  reversed  as  to  the  allowance  of 
the  rest  of  the  first  exception,  which  was  over-ruled  without 
prejudice  to  any  question  that  might  arise  on  the  general 
account ;  affirmed  as  to  the  allowance  of  the  second  and  third 
exceptions ;  affirmed  also  as  to  the  allowance  of  the  fourth  excep- 
tion with  a  variation,  so  as  to  bring  it  within  the  principle  that 
Lewes  should  pay  to  the  mortgagees  whatever  should  appear 
due  on  the  mortgage  account,  without  prejudice  to  any  question 
that  might  arise  on  the  general  account;  and  so  far  as  not 
reversed  or  varied,  affirmed  generally. 


1816. 

March  20,  22. 

June  28. 

Eldon,  L.C. 

[65] 


Ireland. — Appeal  from  the  Court  of  Chancery. 
COLCLOUGH  v.  BOLGEE  and  OTHERs.f 

(4  Dow,  App.  Cas.  54—64.) 

Fraudulent  sales  of  estates  made  under  colour  of  a  decree  in  equity, 
set  aside  as  against  a  purchaser  with  notice. 

The  appellant's  father,  Sir  Vesey  Colclough,  on  the  death  of 
his  (Sir  Vesey's)  grandfather,  Caesar  Colclough,  in  1766,  became 

t  Note.— An  order  of    the  High  Hall  Dare's  Contract,  (1882)  21  CL 

Court  of  Justice  for  sale  is  now  con-  Div.  41,  51  L.  J.  Ch.  671,   46  L.  T. 

elusive  as  to  the  jurisdiction  even  755),  but  that  provision  would  not 

though  irregularly  made  (see  Con-  protect    a    purchaser    with   actual 

veyancing  Act,   1881,  s.  70,   In  re  notice  of  fraud. — O.  A.  S. 
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entitled  to  an  estate  tail  in  the  estates  of  the  Colclough  family,  in  Colclouoh 
Ireland,  comprising  the  manor,  town,  and  lands  of  Tintern,  bolgeb. 
and  town  and  lands  of  the  Mocurry  or  Duffrey  estate,  with 
their  several  sub-denominations  and  appurtenances  in  the 
county  of  Wexford ;  and  also  in  the  impropriate  tithes  of  several 
parishes  in  the  manor  of  Tintern,  and  other  parishes  in  the 
counties  of  Wexford  and  Carlow,  subject  to  certain  portions  for 
daughters  of  Caesar,  the  grandfather,  and  other  incumbrances, 
amounting  altogether  to  14,0002. 

Sir  Vesey  intermarried,  in  1767,  with  Catherine,  the  daughter  [  56 1 
of  John  Grogan,  of  John's  Town,  in  the  county  of  Wexford ; 
and  in  consideration  of  the  marriage,  and  4,0002.  portion 
with  the  wife,  the  above-mentioned  lands  and  tithes  were, 
by  deeds  of  lease  and  re-lease  of  June  12  and  18,  1767,  strictly 
settled  to  the  use  of  Sir  Vesey  for  life,  and  to  his  fh$t  and 
other  sons  in  tail  male  in  the  usual  course  of  family  settle- 
ments, Sir  Vesey  covenanting  that  the  incumbrances  did  not 
exceed  14,0002. 

The  settlement  contained  a  power  .to  Sir  Vesey  to  demise  the 
lands  and  tithes,  &c.  comprised  in  it,  for  any  term  not  exceeding 
three  lives,  or  thirty-one  years  in  possession,  and  not  in  rever- 
sion, remainder,  or  expectancy,  provided  there  should  be 
reserved  on  every  such  lease  the  best  and  most  improved  rent 
that  could  be  reasonably  obtained  for  the  same,  without  taking 
money  or  anything  by  way  of  fine  for,  or  in  respect  of,  such 
leases. 

This  settlement  was  registered  July  7,  1767,  pursuant  to  the 
statute  6  Anne,  and  in  Trinity  Term  in  the  same  year  a  fine 
was  levied,  and  a  recovery  suffered  of  the  hereditaments  men- 
tioned, to  the  uses  of  the  settlement  pursuant  to  a  covenant 
contained  in  it. 

There  were  two  children  of  this  marriage,  Caesar  Colclough, 
the  appellant,  and  John,  his  younger  brother. 

Sir  Vesey  neglected  to  keep  down  the  interest  of  the  incum- 
brances, or  any  part  of  it ;  and  it  was  in  evidence,  and  stated 
by  the  Lord  Chancellor  (whose  statement  of  the  case  is  here 
followed),  to  be  indisputably  clear  on  that  evidence,  that  Sir 
Vesey  Colclough  *after  his  marriage  became  improvident  and       [*<>7] 
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Colclough  extravagant,  and  gave  himself  up  to  excessive  dissipation,  and 
Bolgeb.  thereby  became  extremely  embarrassed  and  distressed  in  his 
circumstances. 

Amongst  other  denominations  of  land  within  the  manor  of 
Tintern,  were  the  lands  of  Nash,  Cloonagh,  and  GarryduiTe, 
which  were  contiguous  to  the  demesne  and  residence  of  the 
family,  and  were  from  their  local  situation  and  good  quality 
very  valuable. 

It  was  alleged,  and,  as  observed  by  the  Lord  Chancellor, 
established  in  evidence  that  Sir  Vesey  had,  subsequent  to  the 
settlement,  executed  leases  of  the  lands  of  Nash  and  Cloonagh, 
and  of  the  impropriate  tithes  of  several  parishes  at  an  under- 
value, and  had  taken  fines  for  some  of  the  leases ;  and  amongst 
others  Sir  Vesey  executed  two  leases  to  one  John  Hill,  a  person 
who  had  been  employed  by  Sir  Vesey  as  his  agent,  one  dated 
September  18,  1779,  of  the  entire  lands  of  Cloonagh  for  three 
lives,  at  801.  per  annum,  which  lands  were  at  that  time  in 
possession  of  tenants  under  old  leases  at  1041.  per  annum,  and 
in  1779  were  worth  200Z.  a  year ;  and  the  other  in  4.781,  of 
112  acres  of  the  lands  of  Nash  at  50/.  a  year,  which  was  not 
half  the  value,  and  which  lands  had  been  let  by  Sir  Vesey  in 
1776  at  72Z.  13s.  a  year,  of  which  lease  Hill  was  assignee  when 
he  obtained  the  lease  of  1781. 

Sir  Vesey  had  besides  granted  several  other  leases  at  an 
undervalue,  and  being  merely  tenant  for  life  had  granted 
[  *58  ]  annuities  or  rent-charges,  one  of  them  *for  a  trifling  considera- 
tion, and  the  other  for  the  life  of  the  person  to  whom  it  was 
granted. 

In  or  about  the  year  1779,  and  from  that  to  1789,  Sir  Vesey 
employed  a  person  of  the  name  of  Garrett  Kavanagh  as  receiver 
of  his  rents,  and  in  some  sense  as  manager  and  steward  of  his 
property ;  and  this  person  was  much  concerned  in  the  trans- 
actions which  formed  the  subject  of  complaint  in  this  cause. 

On  July  24,  1772,  a  bill  was  filed  in  the  Court  of  Chancery, 
in  Ireland,  by  Joseph  Johnson,  who  had  intermarried  with  one 
of  the  daughters  of  Sir  Vesey's  grandfather,  and  by  other 
incumbrancers  upon  the  lands  comprised  in  the  settlement  of 
1767,  praying  an  account  and  payment  by  sale  of  a  competent 


vol.  xnj  1816.    H.  L.    4  DOW,  58— 59.  27 

part  of  the  estates  or  otherwise.  By  decree  made  in  that  cause  Colclough 
in  1778,  it  was  referred  to  the  Master  to  take  an  account  of  the  boloek 
debts  and  incumbrances  affecting  the  estates  comprised  in  the 
settlement,  and  to  report  what  was  the  yearly  value  of  the 
estates,  and  what  the  most  proper  parts  to  sell.  To  this  suit 
the  appellant,  eldest  son  of  Sir  Vesey,  was  a  necessary  party, 
but  being  then  an  infant  of  only  eleven  years  of  age,  the  care  of 
his  interests  fell  into  the  hands  of  other  persons. 

The  Master  reported  the  amount  of  the  debts  and  incum- 
brances, but  not  the  yearly  value  of  the  estates,  nor  the  parts 
most  proper  to  be  sold ;  and  in  June,  1780,  a  final  decree  was 
made  by  which  the  debts  and  incumbrances  mentioned  in  the 
report,  then  amounting  to  25,680Z.,  a  considerable  part  of  which 
was  made  up  of  accumulation  of  interest,  *were  decreed  charges  L  *59  ] 
on  the  estates ;  and  it  was  decreed  that  the  same  should  be  paid 
in  three  months,  or  otherwise  that  a  competent  part  of  the 
estates  should  be  sold  to  pay  off  the  incumbrances. 

Under  this  decree  certain  purchases  were  made  of  the  lands  of 
Nash,  Cloonagh,  and  Garryduffe,  by  a  gentleman  of  the  name  of 
Henry  Houghton,  which  purchases  it  was  the  object  of  the 
appellant  in  this  suit  to  set  aside  as  fraudulent  against  him. 
Besides  these,  the  tithes  of  certain  parishes  were  purchased  for 
Houghton,  and  the  tithes  of  one  parish  in  such  a  manner  as  that 
Houghton  became  entitled  to  a  moiety,  and  a  person  of  the 
name  of  Philip  Roche  to  the  other  half. 

Sir  Vesey  died  in  1794,  when  the  appellant,  his  eldest  son, 
was  a  prisoner  in  France.  Upon  discovering  the  manner  in 
which  his  interest  had  been  neglected  in  this  transaction,  and 
what  he  conceived  to  be  the  fraud  in  the  proceedings,  he  in  1800 
filed  his  bill  in  the  Court  of  Chancery,  in  Ireland,  to  set  aside 
the  sales  as  fraudulent  against  him.  In  this  suit  Mary  Bolger, 
widow,  devisee  and  sole  executrix  of  the  above-mentioned  Henry 
Houghton,  deceased,  and  also  widow  of  Bichard  Bolger,  deceased, 
whom  she  married  after  Houghton's  death,  Margaret  Bossitor, 
widow  and  representative  of  James  Bossitor,  who  had  some 
concern  in  the  transaction,  Philip  Boche,  and  Thomas  Bichard 
Houghton,  heir  at  law  of  the  said  Henry  Houghton,  were  made 
parties  defendants. 
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Colclough  It  was  in  evidence  for  the  appellant,  by  admission  in  Mary 
Bolokb.  Bolger's  answer,  and  by  deposition  of  witnesses,  that  Sir  Vesey 
[  *60  ]  had,  soon  after  his  marriage,  *and  till  the  time  of  his  death, 
been  a  dissipated  man,  and  embarrassed  in  his  circumstances. 
It  was  also  in  evidence  that  he  made  many  improvident  and 
unjustifiable  dispositions  and  conveyances  of  the  family  property; 
and  that  the  trustees  under  the  settlement  had  not  been 
sufficiently  attentive  to  the  interests  of  the  appellant ;  that  Sir 
Yesey  took  fines  on  making  leases,  and  made  them  at  an  under- 
value ;  that  Garrett  Kavanagh,  Sir  Vesey's  agent  and  manager, 
had  great  influence  over  Sir  Vesey,  and  was  a  dissipated, 
extravagant,  and  necessitous  man,  and  not  of  very  respectable 
character  ;  and  had,  soon  after  1767,  obtained  a  lease  from  Sir 
Yesey  at  an  under- value;  that  Kavanagh  corresponded  with 
Houghton  on  the  subject  of  the  purchases  in  question,  and, 
soon  after  they  were  completed,  obtained  from  Houghton  a 
valuable  lease  of  part  of  the  property,  which  interest  Kavanagh 
sold  for  1,1002.  and  that  Kavanagh  also  soon  after  obtained 
loans  of  considerable  sums  of  money  from  Houghton,  which 
Houghton  never  attempted  to  recover  during  Kavanagh's  life- 
time ;  and  also  that  Sir  Vesey  was  to  receive,  and  did  receive, 
money  for  himself  for  permitting  the  sales  at  an  under- value ; 
and  that  Sir  Vesey  was  at  the  time  of  the  sales  in  a  state  of 
particular  embarrassment  and  distress  in  his  circumstances. 

For  the  respondents  it  appeared  in  evidence  that  Henry 
Houghton  had,  soon  after  his  purchase,  applied  to  the  Court  to 
set  aside  the  sales,  or  some  of  them,  on  the  ground  of  misrepre- 
sentation on  the  part  of  Sir  Vesey  and  Kavanagh ;  and  it 
appeared  that  the  biddings  were  opened,  Houghton  engaging 
[  *6i  ]  *to  offer  as  much  as  before,  and  he  again  became  the  purchaser 
at  the  former  price.  It  was  in  evidence  also  that  Henry 
Houghton  was  a  man  of  respectable  character,  and  one  not 
likely  to  be  concerned  in  a  fraud.  There  was  some  evidence  also 
that  the  price  was  a  fair  one,  especially  as  to  the  tithes,  which, 
from  the  combinations  in  Ireland  in  1784-5-6,  against  the 
payment  of  tithes,  were  then  of  low  value. 

The  cause  having  come  on  for  hearing  before  Lord  Chancellor 
Manners  in  Hilary  Term,  1808,  the  bill  was  dismissed  with- 
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oat  costs;    and  from  that  decree  of    dismissal  the  plaintiff  Colclough 
appealed.  Bolqbb. 

It  was  contended  for  the  appellant  that  Henry  Houghton 
could  not  but  know  that  the  leases  had  been  made  at  an  under- 
value by  Sir  Vesey,  and  were  therefore  a  fraud  on  the  son  ;  and 
that  a  purchaser  was  as  much  bound  to  examine  his  title  in  a 
sale  before  the  Master,  as  in  the  case  of  a  sale  elsewhere,  and 
that  a  sale  before  the  Master  gave  no  particular  authenticity 
to  the  title ;  and  that  it  was  clearly  a  case  of  fraud  and  collusion, 
where  all  the  parties  derived  some  benefit  from  the  transaction 
at  the  expense  of  the  remainder-man. 

On  the  other  side,  it  was  urged  that  the  proceedings  in  the 
Court  below  had  been  perfectly  regular,  and  that  it  would  be 
dangerous  to  disturb  purchases  made  under  decrees  of  courts  of 
equity ;  that  the  price  was  not  inadequate,  and  that  Cornelius 
Grogan,  the  maternal  uncle  of  the  appellant,  and  a  party  to  the 
settlement,  having  been  made  a  party  to  the  suit  of  1772,  the 
interests  of  the  infant  remainder-man  had  not  been  neglected. 

Eldon,  L.  C. :  [  62  ] 

Is  it  the  practice  in  Ireland  in  these  cases  to  give  the  infant 
when  he  comes  of  age  an  opportunity  of  showing  cause  against 
the  decree  ? 

Lord  Bbdesdale  : 

I  believe  that  is  a  point  to  which  they  have  paid  little 
attention.  There  have  been  decrees  where  that  was  not  done, 
and  I  remember,  I  observed  on  that  circumstance,  and  gave  the 
opportunity.  In  this  cause  Sir  Vesey  was  tenant  for  life,  and 
the  appellant  was  the  remainder-man  in  tail ;  and  in  such  a 
case  in  this  country,  the  remainder-man  in  tail  having  been  an 
infant  at  the  time  of  the  decree,  he  would,  when  he  came  of  age, 
have  been  called  upon  to  convey,  and  might  shew  for  cause 
against  the  decree  that  his  interest  had  not  been  sufficiently 
attended  to,  and  he  might,  if  he  thought  proper,  file  a  fresh 
answer  tojthe  bill. 

Sir  S.  RomiUy  and  Mr.  Leach  for  appellant ;  Mr.  Hart  and 
Mr.  Wetherell  for  respondents. 
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Colclough  Eldon,  L.  G.  (after  stating  the  case  as  above) : 
Bolgbb.         The  question  below  in  this  cause  was  whether  the  purchases 
June2&.     were  effected,  under  such  circumstances  of  undue  management, 
as  to  induce  the  Court  at  the  instance  of  this  appellant,  whose 
inheritance  was  injured,  to  consider  the  sale  as  against  him,  as 
— in  that  sense  in  which  a  court  of  equity  attaches  to  the  word 
— fraudulent.     The  Lobd  Chancbllob  of  Ireland  thought  that 
they  were  not,  and  the  bill  was  dismissed,  I  believe,  without 
costs.    And  the  question  now  is  whether  that  decree  of  dismissal 
was  right. 
[  *63  ]  A  great  deal  has  been  said,  and  justly  said,  respecting  *the 

danger  and  hazard  of  setting  aside  purchases  made  under 
decrees  of  courts  of  equity;  and  nobody  can  be  more  ready 
than  I  am  to  accede  to  that  doctrine,  or  could  be  more  ready  to 
act  upon  that  principle,  provided  the  circumstances  were  such 
as  would  enable  us  to  consider  the  transactions  in  question  as 
really  and  fairly  proceeding  upon  the  decree  of  the  Court,  and 
not  upon  the  mere  management  of  the  parties  themselves.  But 
after  looking  at  this  case  minutely,  and  examining  all  its 
circumstances,  the  conduct  of  Houghton,  of  Kavanagh,  and  Sir 
Vesey  Colclough,  I  find  it  impossible  not  to  conclude  that  the 
interests  of  this  appellant,  which  some  of  them  were  bound  to 
take  care  of,  were  in  the  course  of  these  proceedings  sacrificed. 

In  the  first  place,  the  Master's  report  did  not  give  the  informa- 
tion which  the  Court  required,  viz.  what  was  the  yearly  value  of 
the  estates,  and  what  were  the  most  proper  parts  to  be  sold. 
But  this  is  not  all ;  for  before  that  suit  of  1772  was  commenced, 
Sir  Vesey  had  granted  annuities  which  he  had  no  right  to  grant, 
and  which  would  affect  the  price  of  the  estates  sold  subject  to 
them ;  and  he  gave  leases  which  he  had  no  power  to  make,  and 
which  being  made  at  an  undervalue  must  have  brought  the 
property  to  market  under  such  circumstances,  that  it  was 
impossible  the  infant  entitled  to  the  inheritance  could  have  had 
his  fair  share  of  the  consideration.  But  even  that  is  not  all  ; 
for  I  think  it  clear  from  the  evidence  that  Sir  Vesey  was  paid 
for  his  concurrence,  that  Garrett  Kavanagh  was  paid  for  his 
management,  by  the  benefit  which  he  derived  from  the  trans- 
[  *64  ]       action,  and  that  Henry  Houghton  was  perfectly  *cognizant  of 
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the  leases,  annuities,  and  all  the  circumstances  which  affected    Colclough 
the  sales.  boloeb. 

It  is  under  these  circumstances,  and  for  these  reasons,  of  which 
I  have  given  a  general  statement,  that  I  think  this  a  case  in 
which  I  may  safely  say  that,  as  against  this  appellant,  the  sales 
ought  not  to  be  held  valid,  though  they  have  the  colour  of  the 
protection  of  a  decree  of  a  court  of  equity.  Though  they  might 
l>e  valid  as  between  Sir  Vesey  and  the  other  parties,  yet  they 
cannot  be  so  held  as  against  the  infant  entitled  to  the  inheri- 
tance. I  should  propose,  therefore,  to  your  Lordships  to  reverse 
this  decree,  and  to  direct  the  proper  accounts  to  be  taken  of  the 
rents  and  profits  of  the  hereditaments  which  formed  the  subject 
of  sale,  and  of  the  principal  and  interest  of  the  purchase  money, 
and  to  declare  that  the  sales  were  fraudulent  as  against  the 
appellant,  and  ought  to  be  set  aside,  the  lands,  &c.  standing  as 
a  security  for  the  money  actually  advanced ;  I  believe  I  may 
state  that  my  noble  friend  (Lord  Bedesdale,  present)  concurs 
with  me  in  this  view  of  the  case. 

Decree  reversed,  with  directions  as  above. 


32  1816.    H.  L.    4  DOW,  65—66.  [b.b. 


England. — Error  from  the  Court  op  King's  Bench. 
isle.       DOE  d.  OXENDEN  v.  SIE  AKTHUE  CHICHESTERf 

Where  lands  at  or  of  any  particular  place  are  devised,  parol  or 

Eldon,  L.C.  extrinsic  evidence  is  not  admissible,  to  shew  that  the  devisor  included 

Gibb,  Ch.  J.  under  the  description,  and  intended  to  pass,  other  lands  not  at  that 

[  65  ]  particular  place. 

And  therefore  where  one  having  lands  in  the  manor  of  Ashton,  in 
Ashton  parish,  and  also  other  lands  in  several  of  the  neighbouring 
parishes,  made  his  will,  and  devised  lands  under  the  description  and 
name  of  "  my  estate  of  Ashton" — and  parol  or  extrinsic  evidence  was 
offered  to  shew  that  the  testator  in  his  life-time  was  accustomed  to 
designate  the  whole  of  the  lands  derived  from  his  mother,  including  not 
only  the  estate  at  Ashton  but  also  the  lands  in  the  neighbouring 
parishes,  by  the  general  name  of  his  "  Ashton  estate," — the  House  of 
Lords,  concurring  in  the  unanimous  opinion  of  the  Judges,  held  that 
the  evidence  had  been  properly  rejected. 

This  was  an  action  of  ejectment  brought  in  the  Court  of 
King's  Bench  to  recover  possession  of  certain  lands  and  here- 
ditaments in  the  parishes  of  Crediton,  Sandford,  Netherex,  and 
Cadbury,  in  the  county  of  Devon,  which  the  lessor  of  the  plain- 
tiff claimed  under  the  will  of  the  late  Sir  John  Chichester,  as 
constituting  part  of  the  premises  devised  to  him,  under  the 
[  *66  ]  description  and  by  the  name  of  *the  devisor's  "  estate  of 
Ashton,"  in  the  county  of  Devon ;  and  the  question  turned  upon 
this,  whether  parol  or  extrinsic  evidence  was  admissible  to  shew 
that  the  devisor,  under  the  description  "  my  estate  of  Ashton/' 
intended  to  include  other  lands,  &c.  not  in  Ashton. 

The  cause  was  tried  at  the  assizes  for  the  county  of  Devon  in 
August,  1811,  before  Baron  Graham,  who  rejected  the  extrinsic 
evidence,  [of  intention]  and  a  verdict  was  given  for  the  defen- 
dant. Whereupon  a  bill  of  exceptions  was  tendered,  and  duly 
sealed  and  signed. 

[This  bill  of  exceptions,  which  contains  a  sufficient  statement 
of  the  case  for  the  purposes  of  this  report,  is  set  forth  in  the 
opinion  of  the  Judges,  post,  p.  84.     The  extrinsic  evidence  of 

t  See    Ricketts    v.    Turqnand,    1  had    devised   the   property  by  the 

H.  L.  C.  470,  from  which  it  appears  description  of   "my  property  calkl 

that  the    extrinsic  evidence  would  the  estate  of  Ashton." — O.  A.  S. 
have  been  admissible  if  the  testator 
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intention  which  was  rejected    is  precisely  the  same  as  was         Doe 
rejected  on  a  previous  trial  in  1810  of  a  similar  action  between     ozenden 
the  same  parties  reported  in  12  R.  R.  619  (3  Taunt.  147),  in  which  g     Arthur 
report  such  evidence  is  set  out  at  length  (see  12  R.  R.  at  pp.  621,  Chichester. 
622).     It  is  unnecessary  to  repeat  here  the  particulars  of  such 
evidence,  since  the  question  was  whether  any  extrinsic  evidence 
of  intention  was  admissible  to  explain  the  bequest,  the  suffi- 
ciency of  the  evidence,  if  admissible,  was  not  discussed.] 

Judgment  having  been  given  for  the  defendant,  the  plaintiff  [  70  ] 
brought  his  writ  of  error  returnable  in  the  House  of  Lords,  and 
assigned  for  error,  in  addition  to  the  common  errors,  the  rejec- 
tion of  the  evidence  set  out  in  the  bill  of  exceptions,  to  show  the 
intent  of  the  testator  to  pass  the  whole  of  his  maternal  property 
under  the  description  of  his  Ashton  Estate ;  and  the  defendant 
rejoined  in  nullo  est  erratum. 

The  cause  came  on  for  hearing  in  the  House  of  Lords,  on 
February  22,  1816  (the  Judges  attending). 

Heyicood,'  Serjt.  and  Oaselee  (for  the  plaintiff  in  error). 

Pell,  Serjt.  and  Casberd  (for  the  defendant  in  error).  L  70 .1 

Heyicood  in  reply.  [  84  ] 

(It  is  unnecessary  to  refer  to  the  arguments  and  numerous 
early  cases  cited  by  counsel  which  are  covered  by  this  leading 
case,  since  in  the  opinion  of  the  Judges  those  cases  were  not  in 
conflict  with  the  rule  here  applied.) 

At  the  conclusion  of  the  argument  Lord  Eldon,  L.  G.  sub- 
mitted the  following  question  to  the  Judges  :] 

"Whether  the  evidence  tendered  is  such  as  according  to  law        [  91  j 
ought  to  be  admitted  for  the  purpose  for  which  it  is  offered." 

Gibbs,  Ch.  J.  (delivering  the  opinion  of  all  the  Judges) :  June  12 

This  case  arose  upon  an  action  of  ejectment,  brought  to 
recover  possession  of  lands  and  hereditaments,  claimed  under 
the  will  of  the  late  Sir  John  Chichester,  as  devised,  under  the 
name  and  description  of  the  devisor's  "  estate  of  Ashton."    The 
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Dob        ejectment  was  tried  before  Baron  Graham,  when  certain  evidence 

Oxenden     was  offered  on  the  part  of  the  plaintiff  which  the  judge  thought 

Ar-  inadmissible;  and  thereupon  a  bill  of  exceptions  was  tendered, 

MR  ARTHUB 

Chichester,  and  sealed  and  signed  by  Baron  Graham ;  and  in  that  bill  of 
exceptions  the  evidence  is  stated  upon  which  the  question  arises. 

The  will  of  Sir  Arthur  Chichester  runs  in  these  words:  "1; 
[  *92  ]  give  my  estate  of  Ashton,  in  the  county  *of  Devonshire,  to 
George  Chichester  Oxenden,  second  son  of  Sir  Henry  Oxenden, 
Baronet,  of  Broome,  in  the  county  of  Kent :  I  give  my  house  in 
Seymour  Place,  for  which  I  have  given  a  memorandum  of  agree- 
ment to  purchase,  and  which  is  to  be  paid  for  out  of  timber 
which  I  have  ordered  to  be  cut  down,  to  the  Rev.  John  Sanford, 
of  Sherwell  in  Devonshire." 

The  ejectment  was  brought  to  recover  lands  situate  in  the 
county  of  Devon,  but  not  in  Ashton ;  and  it  was  insisted  that 
under  these  words,  "  my  estate  of  Ashton,"  the  testator  intended 
to  comprehend  these  lands,  though  not  in  Ashton,  and  that  they 
passed  under  the  will  of  the  devisor.  And  evidence  was  tendered 
to  show  that  the  testator,  in  conversation  and  otherwise,  com- 
prehended under  the  name  and  description  of  his  estate  oi 
Ashton,  not  only  his  lands  in  Ashton,  but  other  lands,  or  the 
whole  of  the  estate  which  he  derived  from  his  mother,  and  that 
he  spoke  of  his  paternal  estate  as  his  Youlston  estate.  And  the 
question  submitted  was,  whether  extrinsic  evidence  could  be 
received  to  explain  the  devise,  and  to  show  that  it  included  lands 
not  situate  at  Ashton ;  for  we  are  all  agreed  that  there  is  no 
distinction  between  of  and  at,  and  that  it  makes  no  difference 
whether  the  words  are  "  my  estate  of  Ashton,"  *or  "  my  estate  at 
Ashton." 

I  do  not  state  the  particulars  of  the  evidence,  as  the  question 
is,  whether  any  evidence  at  all  can  be  admitted  to  explain  the 
bequest.  We  are  all  agreed,  as  I  have  stated,  that  "  my  estate 
of  Ashton  "  and  "  my  estate  at  Ashton,"  are  words  of  the  same 
import,  and  the  question  then  is,  when  lands  at  a  particular 
[  *93  ]  *place  are  devised,  whether  extrinsic  evidence  may  be  received 
to  show  that  the  devisor  included  lands  out  of  that  place ;  and 
we  are  all  of  opinion  that  such  evidence  is  inadmissible. 

The  courts  of  law  have  been  jealous  of  the  admission  of 


vol.xvi.]  1816.    H.  L.    4  DOW,  93—94.  35 

extrinsic  evidence  to  explain  the  intention  of  a  testator ;  and  I  Doe 
know  only  of  one  case  in  which  it  is  permitted,  that  is,  where  an  oxendkn 
ambiguity  is  introduced  by  extrinsic  circumstances.  There,  from  glR  /bTHUR 
the  necessity  of  the  case,  extrinsic  evidence  is  admitted  to  Chichester. 
explain  the  ambiguity ;  for  example,  where  a  testator  devises 
his  estate  of  Blackacre,  and  has  two  estates  called  Blackacre, 
evidence  must  be  admitted  to  show  which  of  the  Blackacres  is 
meant ;  so  if  one  devises  to  his  son  John  Thomas,  and  he  has 
two  sons  of  the  name  of  John  Thomas,  evidence  must  be  received 
to  show  which  of  them  the  testator  intended.  And  so  also  if 
one  devises  to  his  nephew  William  Smith,  and  has  no  nephew 
answering  the  description  in  all  respects,  evidence  must  be 
admitted  to  show  which  nephew  the  testator  meant  by  a  descrip- 
tion not  strictly  applying  to  any  nephew.  The  ambiguity  there 
arises  from  an  extrinsic  fact  or  circumstance,  and  the  admission 
of  evidence  to  explain  the  ambiguity  is  necessary  to  give  effect 
to  the  will,  and  it  is  only  in  such  a  case  that  extrinsic  evidence 
can  be  received.  It  is  of  great  importance  that  the  admission  of 
such  extrinsic  evidence  should  be  avoided  where  it  can  be  done, 
that  a  purchaser  or  an  heir  at  law  may  be  able  to  judge  from 
the  instrument  itself  what  lands  are  or  are  not  affected  by  it. 

Here  the  devise  is  of  all  the  devisor's  estate  at  Ashton ;  for 
there  is  no  difference  between  of  and  *at,  and  he  has  an  estate  [  *94  ] 
at  Ashton  which  satisfies  the  description.  It.  is  true  he  has 
other  lands  which  came  to  him  along  with  his  estate  of  Ashton  ; 
but  they  are  not  therefore  comprised  in  the  words  "  my  estate  of 
Ashton."  If  a  testator  should  devise  his  lands  of  or  in  Devon- 
shire or  Somersetshire,  it  would  be  impossible  to  say  that  you 
ought  to  receive  evidence  that  his  intention  was  to  devise  lands 
out  of  these  counties ;  and  for  the  same  reason,  when  the 
testator  here  describes  the  lands  as  his  estate  of  Ashton,  you 
cannot  receive  extrinsic  evidence  to  extend  this  to  other  lands 
not  of  Ashton. 

We  were  pressed  a  good  deal  by  the  case  of  Dormer  in  Finch,  t 
where  it  was  stated  to  have  been  determined  that  by  a  devise  of 
lands  at  Idesworth,  lands  out  of  Idesworth  were  also  intended 
and  included  in  the  devise.    There  is  some  obscurity  in  the  case 

t  Finch,  432. 

D  2 
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doe        as  reported.     The  statement  appears  to  have  been  transcribed 
Oxenden     from  the  bill,  and  the  reporter  has  confounded  the  surmise  of  the 

Sir  Arthub  Par^es  w^  *^e  *ac*s  °*  *ke  caBe*     ^e  *ac*s  ^  substance  are 
Chicij ester,  these;  Dormer  died  possessed  of  personal  estate  of  considerable 
value,  and  seised  of  real  estate  in  Buckinghamshire,  and  also,  of 
real  estates  in  Hampshire  and    Sussex,   formerly  called    the 
Banisters,  and  Idesworth,  the  family  seat  in  Hampshire,  was 
part  of  the  Banisters  estate.     By  his  will  he  directed  that  the 
rents  of  his  estate  at  Idesworth  should  go  to  pay  debts  and  raise 
children's  portions.     In  Finch  it  is  stated  thus  :  "  It  is  my  will, 
that  after  my  mother's  decease,  the  interest  of  my  estate  at 
Idesworth  (intending  the  whole  Banisters)  shall  go  towards  pay- 
L  *9o  ]       ment  of  my  debts,  and  afterwards  towards  *raising  my  children's 
portions,  &c."     The  words  "  intending  the  whole  Banisters,"  the 
statement  being  taken  from  the  bill,  are  only  the  suggestion  of 
the  party.    The  fact  is  merely  that  he  directed  that  the  interest 
of  his  estate  at  Idesworth  should  go  towards  payment  of  debts 
and  portions.     In  a  subsequent  part  of  the  will  he  directs  that 
his  son  Bobert  shall  have  the  Banisters,  the  debts  and  portions 
being  first  paid.     It  was  certainly  a  question  in  that   case, 
whether  the  whole  Banisters  estates  were  affected  by  the  debts 
and  portions ;  and  the  object  of  the  bill  was  so  to  charge  them. 
The  answer  was,  that,  under  the  will,  the  estate  at  Idesworth 
only  could  be  affected  by  the  debts  and  portions,  while  on  the 
other  hand  it  was  insisted  that  it  was  the  testator's  intention  to 
include  the  whole  Banisters.     To  make  that  case  applicable  to 
the  present  however,  it  must  appear  that  extrinsic  evidence  was 
received  to  show  the  intention.     But,  instead  of  that,  the  con- 
trary appears ;    for  the  evidence  of    the  only  two  witnesses 
examined  in  that  case  was  confined  to  the  sanity  of  the  testator 
at  the  time  of  making  his  will.     The  Lord  Chancellor  does 
indeed  determine  that  the  whole  Banisters  were  affected ;    not 
because  of  evidence  admitted  to  shew  that  it  was  the  testator's 
intention,  nor  because  it  appeared  in  any  wray  to  be  his  mean  in" 
to  include  the  whole  under  these  words  "my  estate  at  Ides- 
worth," but  because  in  another  part  of  the  will  the  testator  gives 
the  whole  of  the  Banisters  to  Bobert  his  son,  or  brother,  "  after 
the  payment  of  the  debts  and  portions,"  which  shewed    the 
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intention  of  the  testator,  that  the  whole  Banisters  should  be         Doe 
charged.     So  far  then  as  that  case  is  an  authority,  it  amounts     oxenden 
*merely  to  this,  that  if  one  part  of  a  will  charges  one  estate  with  g     abthur 
payment  of  debts  and  portions,  and  another  part  charges  another  Chichesteb. 
estate,  then  both  are  charged.     The  testator  there  by  one  clause       [  *96  ] 
charged  his  estate  at  Idesworth,  and  by  another  clause  charged 
the  whole  of  the  Banisters. 

Having  removed  that  case  out  of  the  way,  we  are  all  of 
opinion,  that  there  is  nothing  to  impugn  the  general  rule,  that, 
unless  in  cases  where  there  is  a%  latent  ambiguity,  parol  or 
extrinsic  evidence  is  not  admissible  to  explain  a  will. 

Eldon,  L.  C. : 

When  this  case  was  argued  at  your  Lordships'  bar  it  was  con- 
tended for  the  plaintiff,  that  the  extrinsic  evidence  ought  to  have 
been  received ;  and  that  if  it  had  been  received  the  verdict  would 
have  been  clearly  for  him :  and  for  the  defendant  it  was  con- 
tended that  the  evidence  ought  not  to  have  been  received,  and 
was  properly  rejected ;  and  that,  though  it  had  been  received,  it 
did  not  follow  that  the  verdict  ought  to  have  been  against  him. 

Whether  in  case  the  evidence  had  been  received  the  verdict 

ought  to  have  been  the  one  way,  or  whether  it  ought  to  have 

been  the  other  way,  are  questions  with  which  your  Lordships 

need  not  trouble  yourselves,  provided  you  concur  in  the  opinion 

delivered  by  the  Judges.     Speaking  for  myself,  I  have  only  to 

say  that  such  is  clearly  my  individual  opinion,  and  that,  upon 

the  question  that  this  judgment  be  reversed,  I  shall  vote  that  it 

be  affirmed. 

Judgment  affirmed. 
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Scotland. — Appeal  from  the  Court  op  Session. 
i8i6.  REID  and   CO.   v.   HAEVEY  and   Others. 

J«»*19,  24.  (4  Dow^  App  Cft8  97_108-) 

Eldox,  L.C.  Insurance  "  on  goods  per  Nancy,  Captain  Johnson,  from  Lisbon  to 

[  97  ]  Clyde,  premium  ten  guineas  per  cent.,  to  return  5  per  cent,  for  convoy 

and  arrival." 

By  instructions  to  make  insurance,  and  a  representation  in  these 
terms,  the  underwriter  is  made  to  believe  that  there  is  a  chance  of  the 
vessel's  sailing  with  convoy,  and  that  he  undertakes  an  alternative  risk. 
And  the  contract  is  not  an  insurance  at  the  higher  premium,  against 
all  hazards,  independent  of  the  chance  of  the  diminished  risk,  though 
at  a  lower  premium ;  but  the  alternative  is  a  constituent  part  of  the 
contract,  and  a  material  part,  because,  though  the  underwriter  under- 
takes the  entire  risk  at  the  higher  premium,  combined  with  the  chance 
of  diminished  risk  with  a  lower  premium,  the  entire  risk,  standing  alone 
without  the  chance  or  alternative,  might  be  one  which  he  would  not 
undertake  at  the  higher  premium,  or  would  not  undertake  at  all.  And 
therefore,  where  parties  procured  insurance?  to  be  effected  upon  a  repre- 
sentation as  above,  knowing  at  the  time  that  the  vessel  was  to  be  a 
running  ship,  and,  before  the  last  insurance  was  effected,  that  she  had, 
in  fact,  sailed  without  convoy,  but  not  communicating  these  facte  to  the 
underwriters,  it  was  held  to  be  a  concealment  of  fact  material  to  the 
risk,  and  that  the  policies  were  void. 

Reid  &  Co.,  merchants,  Glasgow,  having  ordered  a  cargo  of 
fruit  from  Lisbon,  their  correspondents  at  that  place,  Slack  & 
Co.,  wrote  them  a  letter,  dated  December  22,  1798,  which,  as  far 
[  *98  ]      *as  it  related  to  the  matter  in  question,  is  in  these  terms : — 

"  Small  vessels  in  general  are  become  so  scarce  that  we  really 
began  to  despair  of  finding  an  opportunity  to  comply  with  your 
orders  ;  particularly  as  no  foreigner  would  venture  going  so  far 
to  the  north  at  this  time  of  the  year.  We  were,  indeed,  most 
shamefully  disappointed  per  last  convoy,  when  we  had  engaged 
room  for  sixty  chests,  we  meant  on  joint  account;  but,  fortu- 
nately, when  we  least  expected  it,  we  have  had  the  good  luck  of 
meeting  with  a  charming  little  schooner,  the  Nancy,  Johnson, 
(a  prize,  going  home  for  condemnation)  we  calculate  will 
carry,  &c. 

"  Two  or  three  days  fine  weather  will  put  this  vessel  ready  for 
sea,  her  cargo  being  all  made  up.  This  for  your  government 
regarding  insurance,  with  or  without  convoy,  for  which  she  shall 
not  wait  a  single  day. 
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"  P.S. — We  have  determined  on  running  with  the  Nancy. —        Reid 
To-morrow  you   may  calculate  will    Bail    about   the   80th  at     Habvey. 
farthest." 

On  the  same  day,  a  letter  was  addressed  to  the  appellants,  by 
MacAndrew  and  Gill,  another  house  at  Lisbon,  with  which  they 
corresponded,  in  the  following  terms:  "Gentlemen,  We  had 
this  honour  the  7th  instant,  and  have  now  to  advise,  that  we 
have  procured  freight  for  100  chests  china  oranges,  and  150 
frails  figs,  on  board  the  British  vessel,  Nancy,  Captain  Robert 
Johnson,  which  we  expect  will  sail  in  all  this  month,  and  will 
carry  for  your  account  the  above  goods.  *The  amount  of  £  *"  3 
invoice  for  your  government  in  insurance  may  be  about 
530,7000.  There  being  no  convoy  at  present  appointed  for 
Britain,  the  Nancy  intends  to  run  it.  However,  should  any 
partial  convoy  offer,  she  will  naturally  benefit  of  it." 

Reid  &  Co.  received  these  letters  on  January  7,  1799,  and  on 
the  16th  gave  their  broker  an  order  for  insurance  in  the  follow- 
ing terms ;  quoting  some  words  from  the  first  letter  of  advice, 
but  omitting  the  information  that  she  was  a  prize  going  home 
for  condemnation  :  "  Sir,  Please  make  insurance  for  200Z. 
sterling  on  fruit,  by  the  Nancy,  Captain  Johnson,  of  and  from 
Lisbon  for  Clyde,  premium  ten  guineas,  to  return  five  per 
cent,  for  convoy  and  arrival.  The  Nancy  is  a  charming  little 
schooner,  and  our  friends  advise,  would  be  ready  for  sea  by  31st 
ultimo." 

A  policy  was  accordingly  opened,  and  underwritten  by  the 
respondent  Harvey  and  another.  The  terms  of  the  policy,  as 
far  as  concerns  the  present  question  were :  "  The  fruit  and  goods 
on  board  the  said  ship,  or  schooner,  Nancy,  Robert  Johnson, 
master,  are  insured  in  a  voyage  from  Lisbon  to  Clyde,  the 
adventure  to  begin,  &c. ;  the  premium  being  at  the  rate  of  ten 
guineas  per  cent.,  to  return  five  per  cent,  for  convoy  and 
arrival."  The  words  in  the  first  letter,  "  with  or  without  con- 
voy," not  being  in  the  policy. 

On  January  5,  1799,  Messrs.  Robert  Slack  &  Co.  again  wrote 
to  the  appellants,  informing  them,  that,  "  the  Nancy  only 
finished  loading  the  day  before  yesterday,  when  she  immediately 
dropped  *down  to  Bellim,  and,  we  hope,  got  ovqr  the  bar  this      [  *ioo  ] 
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Reid        morning.     She  is  a  nice  little  schooner,  and  we  doubt  not  will 
Habvey.     have  a  safe  and  very  short  run." 

Messrs.  M' Andrew  and  Gill,  wrote  them  also  on  the  same  day: 
"  We  have  now  the  pleasure  to  enclose  your  bill  of  lading  for 
your  100  chests  China  oranges,  and  150  frails  figs,  shipped  for 
your  account  on  board  the  Nancy,  Captain  Johnson,  which  we 
expect  will  sail  to-morrow  for  Greenock  direct.  The  detention 
we  did  not  expect,  when  wrote  you  last,  would  have  been  so 
great,  but  could  not  be  avoided,  from  the  intervention  of  our 
holidays,  and  indifferent  weather." 

These  letters  were  received  on  January  22,  1799,  and  on  that 
day  instructions  were  given  for  another  insurance  "  on  goods 
per  Nancy,  Johnson,  from  Lisbon  to  Clyde,  premium  ten 
guineas  per  cent.,  to  return  five  per  cent,  for  convoy  and 
arrival ;  "  and  on  this  representation  another  policy  was  opened 
and  underwritten  by  M'Culloch  and  Millar;  but  they,  on  the 
next  day,  insisted  on  having  the  policy  cancelled,  as  they  had 
understood,  when  they  underwrote  it,  that  the  vessel  was  to  sail 
with  convoy,  whereas  they  had  since  learned  that  she  was  a 
running  ship ;  and  they  were  liberated. 

On  January  24,  the  broker  obtained  instructions  to  procure 
insurance  on  goods  "per  Nancy,  Johnson,  from  Lisbon  to  Clyde; 
premium  ten  guineas  per  cent.,  to  return  five  per  cent,  for 
convoy  and  arrival.  The  Nancy  finished  loading  on  3rd  instant, 
when  she  dropped  down  to  Bellim,  and  was  expected  to  get  over 
[  •ioi  ]  the  bar  on  the  5th  instant."  *  Another  policy,  in  the  same 
terms  as  before,  was  underwritten  upon  this  by  others  of  the 
respondents. 

A  letter  from  Lisbon,  to  Reid  &  Co.  dated  January  12,  and 
received  on  the  27th,  stated :  "  The  Nancy,  Johnson,  sailed 
early  on  the  7th.  The  vessel  we  supposed  would  follow  is  now 
to  wait  convoy."  Eeid  &  Co.  got  a  third  policy  in  the  same 
terms,  underwritten  on  the  28th,  by  Harvey  and  others,  under 
similar  instructions  as  before,  with  this  addition :  "  By  letter  of 
the  12th  instant,  advice  is  had  that  the  Nancy  sailed  the  7th 
instant." 

The  vessel  was  taken  on  January  12,  by  a  Spanish  privateer. 
On  February  14,  whether  before  or  after  advice  of  the  loss  did 
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not  appear,  the  underwriters  took  a  formal  protest  against  the       •  Reid 
assured,  and  demanded  to  be  relieved  from  the  policies,  on     Harvey. 
account  of  concealment  of  material  facts  and  circumstances. 

[After  various  proceedings  in  the  Scotch  Courts,  in  which  the 
assured  were  substantially  the  pursuers  or  plaintiffs,  and  the 
underwriters  defendants,  the  Court  of  Session]  *by  interlocutors,      I  *103  ] 
Jane  27,  1812,  and  June  25,  1813,  decided  for  the  underwriters, 
and  the  assured  appealed. 

The  question  on  the  appeal  was  whether  there  was  a  wrong 
representation,  or  a  concealment  of  facts  and  circumstances 
material  to  the  risk,  and  in  the  knowledge  of  the  assured  at  the 
time  the  insurance  was  effected  by  the  suppression  of  these  two 
particulars :  1st,  That  the  vessel  was  a  prize  coming  home  for 
condemnation,  and  therefore  not  within  the  provisions  of  the 
Convoy  Act,  88  Geo.  III.  cap.  76.  t — 2nd,  That  the  vessel  was 
intended  to  be  a  running  ship. 

[After  argument :] 

ELDON,  L.  C. :  J«nfi2i. 

This  is  a  case  of  insurance  on  goods  "  by  the  Nancy,  Captain  [  107  j 
Johnson,  from  Lisbon  to  Clyde  at  a  premium  of  ten  guineas  per 
cent.,  to  return  five  per  cent,  for  convoy  and  arrival."  The 
appeal  is  brought  against  a  judgment  of  the  Court  of  Session, 
finally  sustaining  the  defences  and  assoilzieing  the  defenders 
(the  underwriters),  holding  in  effect  that  there  was  a  want  of 
good  faith  on  the  part  of  the  assured,  and  that  the  representation 
was  wrong. 

Two  objections  were  made  to  that  representation ;  1st,  because 
it  was  not  mentioned  that  the  vessel  was  a  prize  ship  coming 
home  to  be  condemned.  I  would  not  be  bound  by  any  opinion 
I  might  state  on  that  point,  but  as  to  the  other  objection  I 
have  no  doubt  that  it  is  a  good  one,  and  that  the  Court  of 
Session  is  right 

The  information  received  by  the  appellants  was,  that  this  was 
to  be  a  running  ship ;  they  however  did  not  affect  an  insurance 
of  that  nature,  but  got  two  or  three  policies  underwritten,  by 
f  Repealed  Stat.  Law  Bev.  Act,  1871. 
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Reid  instructions  to  their  broker  to  make  insurance  on  fruit  or  goods 
Habvet.  "  ^y  ^e  Nancy,  Captain  Johnson,  from  Lisbon  to  *Clyde,  pre- 
[  *108  ]  mium  ten  guineas,  to  return  five  per  cent,  for  convoy  and 
arrival."  It  is  remarkable  that  in  all  the  letters  to  the  appel- 
lants the  vessel  was  described  as  a  running  ship.  Yet  after 
the  appellants  knew  that  she  had  actually  sailed  without  convoy 
one  of  the  policies  was  effected  on  this  sort  of  representation 
"  premium  ten  guineas,  to  return  five  per  cent,  for  convoy  and 
arrival,"  and  it  was  impossible  that  these  last  words  should  not 
be  considered  as  having  some  meaning. 

Now  I  think  the  general  understanding  would  be  that  vessels 
so  insured  would  sail  with  convoy,  though  some  might  possibly 
sail  without,  and  the  underwriter  says :  "  I  take  the  risk  alto- 
gether, with  the  chance  of  the  vessel  sailing  with  convoy."  But 
if  he  had  not  this  alternative  and  knew  that  she  was  to  sail 
or  had  sailed  without  convoy,  he  might  not  take  the  risk  at  ten 
guineas,  as  he  only  took  it  at  ten  guineas  with  the  chance  of  her 
sailing  with  convoy,  though  in  that  case  and  on  arrival  he  was 
to  return  five  per  cent.  So  that  he  takes  the  risk  altogether, 
upon  an  understanding  that  there  may  be  a  sailing  with  convoy, 
whereas  without  that  alternative  he  might  not  take  the  risk  at 
ten  guineas,  or  might  not  take  it  at  all. 

Appeal  dismissed,  and  judgment  affirmed. 
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Ibbland. — Error  from  the  Court  of  Exchequer  Chamber. 

JONES    d.    JOSEPH   HENRY  v.   WILLIAM   HAN-       ism. 
COCK,f  and  ANN  his  Wipe,  and  Others.  *«*i.mo. 

' '  '  1816. 

AND  June  12,  19. 

LONG    d.    JOHN    JOSEPH    HENRY  v.   WILLIAM  eld"^"l.c. 
HANCOCK,  and  ANN,  his  Wife,  &c.  gibbs,  ch.  j. 

7  7  7  Lord 

(4  Dow,  App.  Cas.  145—209.)  Bedesdalb. 

Testator  devisee  his  estates  to  his  eldest  daughter  A.  for  life,  remainder         [  145  j 
to  her  first  and  other  sons  in  tail  male — remainder  to  his  daughter  F. 
for  life,  remainder  to  her  first  and  other  sons  in  tail  male — remainder  to 
the  first  and  every  daughter  of  A.,  remainder  to  the  first  and  every 
daughter  of  F.,  and  then  annexes  this  proviso  or  condition. 

44  But  I  give,  devise,  and  bequeath  all  my  said  estates,  above- 
mentioned,  to  my  eldest  daughter  A.  on  this  proviso,  and  express 
condition,  that  she  marry  a  man  really  and  bond  fide  possessed  of  a 
property  at  least  equal  to,  if  not  greater  than  the  one  I  leave  her — and 
if  she  marries  a  man  with  less  property  than  that,  in  that  case  I  leave 
her  only  as  much  of  mine  as  shall  be  equal  to  the  property  of  the  man 
she  marries,  and  all  the  remainder  of  my  property  shall  immediately 
pass  over,  and  be  given  up  to  my  second  daughter  F.,  to  whom  in  that 
case  I  bequeath  it." 

Held  by  the  House  of  Lords,  concurring  in  the  unanimous  opinion  of 
the  Judges,  that  the  devise  over  was  void  for  the  uncertainty:  the 
specific  portion  or  share  so  given  over  not  appearing  on  the  face  of,  or 
from  the  instrument  itself. 

John  Heney,  Esq.,  being  seized  in  fee  of  an  estate  in  the 
County  of  Galway,  of  considerable  *value,  on  the  4th  day  of  May  [  *146  ] 
in  the  year  1786  duly  made  and  published  his  last  will  and  testa- 
ment, in  writing,  in  the  presence  of  three  credible  witnesses,  who 
attested  the  same,  which,  so  far  as  is  material  to  the  present  case, 
was  as  follows  :  "  *  *  I  give,  devise,  and  bequeath  all  my  estates 
in  the  kingdom  of  Ireland  to  my  eldest  daughter,  Ann  Henry, 
begotten  by  me  on  the  body  of  Susannah  Egar,  the  said  Ann 
being  born  on  the  23rd  of  September,  1783,  for  and  during  her 
natural  life ;  and  after  her  death  I  bequeath  the  said  estates  to 
her  first  and  every  other  son  in  tail  male,  the  elder  to  take  before 

t  In  the  original  report  the  name  out  the  report  in  accordance  with  the 
is  frequently  spelt  Handcock.  The  spelling  given  in  the  title. — 0.  A.  S. 
name  Hancock  is  retained  through- 
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the  younger ;  and  in  default  of  such  issue  male,  I  give  and  be- 
queath all  my  said  estates  above  mentioned  to  my  second  daughter 
Frances  Henry,  begotten  by  me  on  the  body  of  the  said  Susannah 
Egar  aforesaid,  the  said  Frances  being  born  on  the  6th  of  Decem- 
ber, 1785,  for  her  natural  life ;  and  after  her  death,  I  bequeath 
my  said  estates  to  her  first  and  every  son  in  tail  male,  the  elder 
to  take  before  the  younger  ;  and  in  failure  of  such  issue  male,  I 
bequeath  all  my  said  estates  to  the  first  and  every  daughter  of  my 
eldest  daughter  Ann  Henry  above  mentioned,  *the  elder  to  take 
before  the  younger  ;  and  in  failure  of  such  issue,  I  bequeath  all 
my  said  estates  to  the  first  and  every  daughter  of  my  second 
daughter  Frances  Henry  above  mentioned,  the  elder  to  take 
before  the  younger. 

"  But  I  give,  devise,  and  bequeath  all  my  said  estates  atove 
mentioned  to  my  eldest  daughter  Ann  Henry  aforesaid,  on  this 
proviso  and  express  condition,  that  she  marries  a  man  really  and 
bond  fide  possessed  of  a  property  at  least  equal,  if  not  greater, 
than  the  one  I  leave  her ;  and  if  she  marries  a  man  with  less 
property  than  that,  in  that  case  I  leave  her  only  as  much  of  mine 
as  shall  be  equal  to  the  property  of  the  man  she  marries,  and  all 
the  remainder  of  my  property  shall  immediately  pass  over  and  be 
given  up  to  my  second  daughter,  Frances  Henry,  to  whom  in  that 
case  I  bequeath  it. 

"  And  it  shall  also  be  necessary  for  the  man  my  eldest  daughter 
Ann  marries,  in  order  to  be  entitled  to  the  aforesaid  property,  to 
take  the  name  and  arms  of  Henry,  unless  he  be  a  Lord,  or  pos- 
sessed of  property  of  more  than  double  the  value  of  mine. 

"  I  devise  and  bequeath  to  my  second  daughter,  Frances  afore- 
said, an  annuity  of  300Z.  sterling,  chargeable  out  of  all  my  estates, 
to  be  paid  her  every  year  out  of  my  said  estates,  in  two  equal  and 
even  payments  to  her  and  her  issue ;  in  failure  of  such  issue,  at 
her  death  said  annuity  shall  revert  back  again  and  return  to  my 
eldest  daughter,  Ann  Henry  and  her  issue.  All  I  have  said  in 
regard  to  my  eldest  daughter  and  her  marriage  as  above  men- 
tioned, I  mean  and  intend  shall  stand  *good  in  regard  also  of 
my  second  daughter  Frances  Henry,  in  case  by  the  death  of  her 
eldest  sister  Ann  she  shall  before  she  marries  come  to  be  possessed 
of  my  estates  as  aforesaid,  and  also  the  rents,  issues,  and  profits 
of  all  my  aforesaid  estates,  except  such  parts  as  shall  be  neces- 


vol.  xyi.]  1815.    H.  L.    4  DOW,  148—149. 


45 


sary  for  a  genteel  maintenance  and  education  of  my  two  daughters 
abovementioned,  shall  be  put  out  at  interest  till  a  proper  sum  be 
collected  for  a  purchase,  and  advantageous  opportunity  of  pur- 
chasing land  with  it  shall  be  found,  which  land  shall  be  added  to 
my  other  estates,  to  the  use  of  my  eldest  daughter  Ann  Henry, 
which  purchased  estates  shall  be  considered  as  a  property  I  leave 
her,  in  regard  to  the  marriage  she  shall  make  as  before  men- 
tioned. 

"  And  I  will  and  devise,  that  in  case  my  two  daughters  die 
without  issue,  that  my  estates  shall  then  go  to  my  brother  Hugh 
Henry,  Esq.  whom  I  nominate  and  appoint  as  guardian  to  my 
children  and  executor  of  my  will." 

After  the  making  of  the  said  will,  the  said  Prances  Henry,  one 
of  the  devisees  therein  named,  died  on  the  1st  day  of  May,  1789, 
in  the  life-time  of  the  said  testator  ;  and  the  said  John  Henry  died 
on  the  17th  day  of  September,  1790,  without  having  altered  or 
revoked  the  said  will,  and  without  leaving  any  lawful  issue ;  but 
leaving  two  brothers,  namely,  Joseph  Henry  his  heir,  and  Hugh 
Henry  his  second  brother,  and  the  said  defendant  Ann,  his  ille- 
gitimate daughter. 

The  said  Joseph  Henry,  the  testator's  eldest  brother,  died  on 
the  7th  day  of  November,  1796,  *leaving  John  Joseph  Henry  his 
eldest  son  and  heir  at  law,  who  is  also  heir  at  law  of  the 
testator. 

Hugh  Henry,  the  younger  brother  of  the  testator,  died  on  the 
10th  February,  1802,  leaving  Joseph  Henry  his  eldest  son  and 
heir  at  law. 

The  said  Ann  Henry,  after  the  death  of  the  said  John  Henry, 
entered  into  the  possession  of  the  said  estates,  and  was  thereof 
seized  under  and  by  virtue  of  the  said  will,  and  being  so  seized  on 
the  4th  day  of  April,  in  the  year  1803,  intermarried  with  the 
defendant  William  Hancock,  at  which  time  the  said  Ann  was  of 
the  age  of  nineteen  years  and  six  months. 

At  the  time  of  the  marriage  of  the  said  Ann  Henry,  with  the 
said  William  Hancock,  he  was  possessed  of  a  personal  property 
of  the  value  of  6,4002.  sterling  in  the  whole,  and  of  no  other 
property. 

With  respect  to  the  value  of  testator's  estates,  and  the  compa- 
rative value  of  Mr.  Hancock's  property,  the  'special  verdict 
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hereinafter  mentioned  finds  as  follows,  namely,  that  the  estates 
devised  by  the  testator  were,  at  the  time  of  the  said  marriage,  of 
the  yearly  value  of  16381.  19s.  4rf.  and  the  fee  simple  of  the  said 
lands  was  of  the  gross  value  of  38,8562. 

That  an  estate  in  the  whole  of  the  said  lands  for  life  of  the  said 
Ann  Henry,  was  of  the  value  of  12,9521.  sterling,  at  the  time  of 
the  marriage,  and  that  an  estate  in  one-sixth  part  of  the  fee 
simple  of  the  said  lands  was  equal  in  value  to  the  whole  of  the 
property  of  the  said  William  Hancock,  at  the  time  of  the  said 
marriage,  and  an  estate  for  the  life  *of  the  said  Ann  Henry,  in  one- 
half  of  the  said  lands,  was  equal  in  value,  at  the  time  of  the  said 
marriage,  to  the  whole  of  the  said  property  of  the  said  William. 

Upon  the  said  marriage  taking  effect,  on  the  4th  day  of  April, 
in  the  year  1803,  the  said  John  Joseph  Henry,  the  heir  of  the 
said  Joseph  and  of  the  said  testator,  as  of  Easter  Term,  1807, 
brought  his  ejectment  upon  the  title,  in  the  Court  of  King's 
Bench,  for  the  recovery  of  all  the  estate  of  the  said  John  Henry ; 
to  which  ejectment  defence  was  taken  in  the  name  of  the  said 
William  Hancock,  Ann  his  wife,  the  Honourable  Robert  Day, 
John  Pratt,  and  John  Sealy  Townsend,  Esquires,  and  the  cause 
came  on  to  be  tried  at  the  summer  assize  1807,  when  the  jury, 
under  the  direction  of  the  Judge,  found  a  special  verdict,  sub- 
mitting the  law  arising  from  the  facts  to  the  judgment  of  the 
Court  of  King's  Bench,  in  which  cause,  upon  the  argument  of  the 
special  verdict,  judgment  was  given  as  of  Hilary  Term  1809,  for 
the  plaintiff;  from  which  judgment  a  writ  of  error  was  brought 
by  the  defendant  to  the  Court  of  Exchequer  Chamber,  upon 
which,  after  the  cause  had  been  argued  at  great  length,  the 
judgment  was  reversed.  The  plaintiffs  then  brought  their  writ  of 
error  in  the  House  of  Lords. 


[  190  ]  [After  argument  Lord  Eldon,  L.  C]  proposed  that  the  follow- 

ing questions  should  be  put  to  the  Judges  : 

1st.  Whether,  having  regard  to  the  facts  and  circumstances  of 
[  *191  ]  the  case  and  to  the  true  intent  and  *construction  of  the  testator's 
will,  Ann,  and  her  husband  in  her  right,  or  Joseph  Henry,  the 
heir  of  Hugh  Henry,  or  John  Joseph  Henry,  the  heir  at  law  of 
the  testator,  are  or  is  entitled  to  any  and  what  estates  or  inte- 
rests, estate  or  interest,  in  the  lands  and  premises  devised  by  the 
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said  will,  or  in  any  and  what  parts  or  portions,  part  or  portion 
thereof  ?t  *  *  * 

The  case  was  this  day  (June  12,  1816)  argued  again  by  one 
counsel  on  each  side,  upon  the  point  whether  the  subject  of  the 
devise  over,  in  case  of  Ann's  marriage  with  a  man  of  inferior 
fortune,  was  stated  or  described  in  the  will  with  sufficient 
certainty. 

Eldon,  L.  C. : 

The  counsel  will  begin,  who  contends  that  it  is  given  over  with 
sufficient  certainty. 

Mr.  Leach,  for  the  heir  at  law : 

The  jury  have  made  it  sufficiently  certain,  and  Ann  will  be 
entitled  to  an  undivided  sixth  part  or  moiety  of  the  whole,  as 
tenant  in  common  with  the  person  entitled  to  the  surplus.  There 
is  no  physical  impossibility  as  to  making  the  devise  certain,  and, 
if  it  is  void  for  uncertainty,  that  must  depend  on  legal  and  tech- 
nical principles.*  *  In  *Viner.  Abr.  tit.  Fine,  and  also  in  Vin.  Abr. 
T.  Grants,  91,  B.  "  If  a  man  seized  of  forty  acres  makes  a  feoff- 
ment of  twenty  acres  to  the  use  of  his  son  and  wife  for  a  jointure, 
this  is  good.  So  a  fine  of  twenty  acres  where  the  conusor  had 
100  acres  is  good,  and  the  conusee  shall  choose  ;  and  if  a  man 
levy  a  fine  of  fifteen  acres  of  the  manor  of  D.  it  is  good  by  elec- 
tion." (Arg.  Moore,  82.)  Why  is  the  conusee  to  have  his  election  ? 
Because  the  use  need  not  be  immediately  executed.  The  subject 
might  be  made  certain,  and  then  the  use  arises.  So  in  the  case 
of  a  devise,  (Grace  Marshal's  case  in  a  note  to  Builock  v.  Burdett, 
Dyer,  281,  A.)  "  A  devise  of  two  acres  out  of  four  is  good,  and 
the  devisee  shall  elect."  These  authorities  prove  that  there  is  no 
objection  to  the  nature  of  the  gift ;  the  objection  is  to  the  mode, 
not  to  the  substance. 

2nd.  So  it  is  when  the  subject  of  the  gift  is  described  not  by 
quantity  but  by  value;  where  it  is  described  by  quantity  the 
certainty  is  effected  by  election ;  where  it  is  described  by  value, 
the  certainty  is  effected  not  by  election  but  by  valuation ;  and 

t  There  was  a  second  question  to  which  it  is  unnecessary  to  refer  in  this 
wport.— O.  A.  8. 
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then  the  same  consequences  follow.  Where  the  gifts  are  void,  it 
is  on  account  of  the  manner  and  not  the  substance,  and  so  the 
authorities  stand.  The  first  authority,  Woodhouse  v.  Flitter,  is 
found  in  Dyer,  281  A.  in  a  note  to  the  case  of  Bullock  v.  Burdrtt, 
and  also  in  1  Roll.  B.  187.  "  A  man  seized  of  lands  of  500/. 
value,  covenants  by  indenture  to  assure  lands  of  1002.  value  for  a 
jointure,  and  makes  feoffment  of  all  the  lands  to  the  use  of  the 
indenture.  *This  is  void  for  the  uncertainty."  *  *  So  in  the 
case  of  Thomas  v.  Kenn  or  Morgan,  Hetley,  67,  Dyer,  281  A.  where 
"  a  fine  was  levied  to  the  use  of  the  conusees  to  be  seized  of  so 
much  land  as  should  be  worth  802.  per  annum,  to  be  assigned  and 
set  out  in  several  by  J.  S.  adjudged,  as  no  assignment  was  made, 
that  it  was  void  ;  otherwise  if  the  assignment  or  valuation  had 
been  made."  The  next  case  Gibbon  v.  Warner,  was  in  the  note 
in  Dyer,  281  A.  and  in  2  Roll.  R.  425.     "  Sir  T.  F.  devised  his 

manor  of to  his  executors,  in  trust  that  they  should  be 

seized  of  100  marks  of  that  manor  to  the  use  of  one,  and  of 
another  part  of  the  value  of  202.  to  the  use  of  another,  and  that  a 
division  should  be  made  by  the  executors,  and  that  the  whole 
manor  should  be  valued  at  1002.  and  no  more.  Adjudged  that 
this  was  sufficiently  certain,  and  that  the  cestui  que  uses  shall  be 
tenants  in  common  immediately  without  division."  *  *  * 

The  case  was  argued  on  the  same  grounds  for  the  heir  of 
Hugh  Henry,  the  ultimate  devisee ;  and  Sir  Walter  Hungerford's 
case,  Leon.  80,  pi.  86,  and  Calthorpe's  case,  Dyer,  384,  B.,  Moore 
101,  247,  were  cited. 


(Eldon,  L.  C. :  If  the  remainder-man  had  the  election  here, 
could  he  support  the  ejectment  ?) 

Yes,  because  the  election  may  be  made  at  any  time,  and  he  may 
elect  the  whole  and  recover  pro  tanto. 


Mr.  Hart  for  defendants  in  error : 

The  ejector  must  make  out  to  what  he  is  entitled  as  a  distinct 
and  definite  proportion,  though  to  be  held  in  common.  They 
have  produced  a  great  deal  of  ancient  learning  as  to  grants  and 
devises ;  but  they  pass  very  cursorily  over  the  point  as  to  what 
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distinct  portion  they  claim.  These  are  authorities  to  shew  that 
what  is  indefinite  may  be  made  definite.  That  is  quite  a  com- 
mon maxim,  id  certwn  est  quod  certum  reddi  potest.  But  how  do 
they  bear  upon  this  case  ?  Gases  of  this  kind  must  be  deter- 
mined on  the  language  of  the  instrument.  The  whole  of  their 
principle  is  to  be  found  in  Bullock  v.  Burdett,  *Dyer,  281  A,  and 
in  the  notes  of  Ch.  J.  Treby,  which  are  authorities,  themselves, 
independent  of  the  authorities  there  referred  to.  A  grant  is  to 
be  taken  most  strongly  against  the  grantor,  but  if  uncertain  it  is 
void.  It  is  admitted  that  in  Gibbon  v.  Warner,  the  proportion 
was  pointed  out ;  all  the  ratios  were  there  ascertained,  and  in 
these  the  devisees  were  tenants  in  common.  The  case  of  Bullock 
v.  Burdett,  does  not  depend  on  the  livery,  but  on  the  wide  prin- 
ciple that  the  feoffment  was  void  for  the  uncertainty.  But  it 
has  no  bearing  on  this  case.  Who  is  to  elect  here  ?  The  ques- 
tion here  is  merely  whether  the  testator  has  described  with  suffi- 
cient certainty  what  he  meant  to  pass.  *  *  The  testator  has 
given  over,  one  cannot  conjecture  what.  The  portion  cannot  be 
found  by  quantity  or  value  if  left  to  be  ascertained  by  the  will,  so 
that  the  devise  is  in  its  terms  uncertain  and  cannot  have  effect. 
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Leach,  in  reply : 
If  I  understand  the  argument  of  Mr.  Hart,  he  says,  that  it  is 
difficult,  and  even  impossible  here  to  ascertain  the  portion, 
though,  in  general,  it  may  be  doner.     I  submit  it  may  be  done  in 
this  case ;  and  there  I  must  leave  it. 

Gibbs  (Ch.  J.  C.  B.,  delivering  the  opinion  of  all  the  Judges) : 

The  first  question  put  to  us  is,  whether,  having  regard  to  the 
facts  and  circumstances  of  the  case,  and  to  the  true  intent  and 
construction  of  the  testator's  will,  Ann  and  her  husband  in  her 
right,  or  Joseph  Henry  the  heir  of  Hugh  Henry,  or  John  Joseph 
Henry  the  heir  at  law  of  the  testator,  are  or  is  entitled  to  any 
and  what  estates  or  interests,  estate  or  interest,  in  the  lands  and 
premises  devised  by  the  said  will,  or  in  any  and  what  parts  or 
portions,  part  or  portion  thereof.  It  will  not  be  necessary  to  state 
the  record  of  the  case,  as  the  whole  has  been  so  recently  before 
your  Lordships.    But  we  are  all  of  opinion,  upon  the  facts  and 
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circumstances  stated  in  this  record,  that  Ann  is  entitled  to  all 
the  lands,  during  the  term  of  her  natural  life  ;  and  that  neither 
Joseph  Henry,  nor  John  Joseph  Henry,  have  or  has  any  estate 
or  interest  in  the  lands  and  premises  mentioned,  nor  in  any  part 
or  portion  thereof.  This  being  our  opinion  on  the  first  •ques- 
tion, it  is  unnecessary  to  give  any  opinion  on  the  second. 

The  point  on  which  the  first  question  turns,  arises  on  the  pro- 
viso giving  over  some  part  of  the  estates,  in  the  event  of  the 
marriage  of  Ann  Henry  to  a  man  with  a  fortune  inferior  to  that 
which  was  left  her  by  the  testator.  The  proviso  is  in  these 
terms  : — "  But  I  give,  devise,  and  bequeath  all  my  said  estates 
above-mentioned  to  my  eldest  daughter  Ann  Henry  aforesaid,  on 
this  proviso  and  express  condition,  that  she  marries  a  man  really 
and  bond  fide  possessed  of  a  property,  at  least  equal,  if  not  greater, 
than  the  one  I  leave  her.  And  if  she  marries  a  man  with  less 
property  than  that,  in  that  case,  I  leave  her  only  as  much  of  mine 
as  shall  be  equal  to  the  property  of  the  man  she  marries ;  and 
all  the  remainder  of  my  property  shall  immediately  pass  over 
and  be  given  up  to  my  second  daughter  Frances  Henry."  This 
aims  at  creating  a  conditional  limitation  over,  on  the  event  of 
Ann's  marrying  a  person  of  inferior  fortune ;  but  we  think  the 
devise  over  is  void  for  uncertainty,  and  that  the  proviso  cannot 
have  effect,  though  the  event  in  which  it  was  to  operate  has 
taken  place. 

The  uncertainty  is  this.  The  will  gives  over  an  uncertain 
part,  not  specifying  the  lands  if  to  be  held  in  severalty ;  or,  if 
this  should  be  considered  as  an  undivided  portion  in  the  whole, 
it  cannot  be  discovered  from  the  will  what  that  portion  is.  It 
has  hardly  been  contended,  that  any  thing  was  given  over  in 
severalty ;  but  it  was  contended,  with  more  colour,  that  the  person 
to  take  the  excess,  beyond  the  husband's  property,  would  be  tenant 
in  common  *with  Ann,  of  a  moiety  or  some  other  given  share. 

It  is  impossible  to  put  the  case  upon  any  other  ground  than 
this.  A  portion  is  given  over,  and  it  cannot  be  a  portion  to  be 
held  in  severalty.  The  only  way  then  is,  that  the  person  to 
take  the  excess  shall  have  some  undivided  portion  of  the  whole ; 
and  if  the  devise  defines  what  that  interest  is,  it  will  be  sufficient 
to  give  its  objects  the  benefit  of  it.    But  we  think  that  the  de- 
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vise  does  not  define  any  specific  interest  which  the  objects  of  it 
can  take. 

The  only  ground  npon  which  this  can  be  contended  to  be  a 
tenancy  in  common,  which  supposes  some  specific  share,  is,  that 
it  may  be  left  to  a  jury  to  decide  according  to  the  values.  The 
inconvenience  and  confusion  which  would  result  from  this  is 
obvious:  different  juries  would  set  different  values  on  the  respec- 
tive properties  of  the  husband  and  wife;  and  the  valuation 
must  be  made  too  at  the  period  of  the  marriage,  and  at  any 
distance  of  time,  a  jury  might  be  called  upon  to  say  what  was 
the  value  of  the  property.  It  would  not  only  be  difficult,  but  in 
some  cases  impossible,  to  ascertain  the  value  in  this  way. 

Our  opinion,  however,  does  not  rest  on  the  inconvenience 
and  confusion,  but  on  the  principle  of  law,  that  such  a  devise 
is  not  sufficient  to  create  a  tenancy  in  common.  If  it  were 
so,  it  must  be  upon  the  marriage  of  Ann ;  and  all  the  conse- 
quences of  a  tenancy  in  common  must  then  have  taken  place. 
The  parties  must  at  that  point  of  time  be  tenants  in  common, 
and  then  they  would  be  so  without  the  possibility  of  saying  what 
is  the  share  *of  each.  It  has  been  said  that  this  is  no  objection ; 
bat  I  wish  that  a  case  had  been  mentioned  of  a  tenancy  in  com- 
mon, without  the  possibility  of  knowing  from  the  instrument 
creating  it  of  what  specific  share  or  portion  each  was  tenant  in 
common.  Great  industry  has  been  evinced  on  the  part  of  the 
gentlemen  at  the  Bar,  but  no  such  case  has  been  produced. 

I  have  stated  that  if  this  be  a  tenancy  in  common  it  must  be  on 
the  marriage  of  Ann  ;  and  then  they  must  have  been  subject  to 
all  the  calls  and  consequences  to  which  tenants  in  common  are 
legally  liable ;  they  must  have  been  capable  of  being  separately 
sued  in  all  real  actions,  and  in  actions  of  ejectment,  a  modern 
proceeding,  which  has  come  in  the  place  of  real  actions.  Now, 
in  every  real  action,  though  we  do  not  know  from  the  writ,  it  must 
appear  in  the  declaration  what  is  the  specific  interest  in  question, 
how  the  title  is  derived,  and  what  the  precise  interest  is;  but  here 
there  is  no  such  thing.  At  the  time  of  Ann's  marriage  it  could 
not  be  collected  from  the  will  what  the  specific  interest  was. 

If  they  were  in  the  situation  of  tenants  in  common,  Bee  how 
they  could  answer.     A  creditor,  who  has  a  demand  against  one 
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of  them,  institutes  his  suit,  and  proceeds  to  get  the  lands  bv 
elegit.  He  has  judgment  for  a  moiety  of  the  share,  and  the 
sheriff  is  directed  to  deliver  a  moiety.  But  the  share  must 
appear  in  order  to  enable  the  sheriff  to  deliver  the  moiety ;  and 
no  case  has  ever  occurred,  where  the  difficulty  has  been  cast  on 
the  sheriff  to  ascertain  the  share.  And  there  is  no  instance  of  a 
♦tenancy  in  common,  where  the  extent  of  the  interest  could  not 
be  ascertained  from  the  instrument  creating  it. 

This  difficulty  too  presents  itself.  Tenants  in  common  have 
each  a  right  to  a  writ  of  partition.  The  writ  does  not  state  the 
share,  but  in  the  declaration  the  precise  interest  is  stated.  I 
have  looked  at  a  great  number  of  such  declarations,  and  I  have 
found  none  which  does  not  state  the  title ;  and  which  does  not 
state  in  precise  terms  what  the  specific  interest  is,  and  does  not 
state  the  interest  as  so  specifically  appearing  on  the  face  of  the 
instrument  creating  the  tenancy  in  common. 

With  these  inconveniences  then,  and  upon  these  principles, 
we  are  of  opinion,  that  this  will  does  not  sufficiently  point  out 
what  each  is  to  take ;  and  that  the  specific  interest,  or  share  of 
each,  does  not  appear  from  the  will  or  instrument  which  aims 
at  creating  the  tenancy  in  common. 

We  have  bestowed  some  industry  upon  this  case,  and  we  have 
found  some  authorities,  but  not  many.  Thomas  and  Kenn,  or 
Morgan's  case,  is  referred  to  in  a  note  in  Dyer,  281  A.  and  the 
argument  is  given  in  Hetley,  67,  97,  and  more  at  length  in 
Littleton's  Reports,  217.  The  roll  has  been  searched,  and  it 
appears  that  on  a  special  verdict  the  judgment  was  for  the 
defendant.  It  was  argued  for  the  defendant  in  this  way :  "  If 
they  are  tenants  in  common  they  might  have  partition,  which 
they  cannot  have  here,  for  it  is  impossible  to  declare  the  fifth 
part  in  certain,  and  the  jury  cannot  make  it  certain ;  for  one 
jury  may  value  at  one  rate,  and  another  at  another."  I  do  not 
mention  that  as  *authority,  but  refer  to  the  report  merely  for 
the  facts  of  the  case.  It  was  a  deed  to  lead  the  uses  of  a  fine, 
the  conusees  to  be  seized  of  so  much  land  as  should  be  worth 
801.  per  annum.  It  was  insisted,  on  the  one  side,  that  this  was 
sufficient  to  create  a  tenancy  in  common,  and  for  the  defendant 
it  was  contended  that  it  could  not  be  a  tenancy  in  common, 
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because  no  certain  specific  share  appeared.  Neither  in  Hetley 
nor  in  Littleton  is  the  judgment  mentioned ;  but  on  searching 
the  roll,  it  appears  to  have  been  for  the  defendant  on  a  special 
verdict.  There  were  other  points  in  the  case,  and  it  does  not 
appear  what  the  particular  ground  of  the  judgment  was ;  but 
how  it  was  understood  appears  from  the  history  of  another  case 
which  I  shall  mention. 

Without  considering  the  principal  case  of  Bullock  v.  Burdett, 
I  refer  to  the  marginal  notes,  which  are  always  to  be  regarded 
with  deference,  coming  from  an  authority  so  considerable  as 
Ch.  J.   Treby,  where  the   cases  of   Gibbon  and    Warner,  and 
Thomas  and  Kenn,  or  Morgan,  are  stated  and  compared. — "  Sir 
Thomas  Fulmerston  devised  a  manor  to  his  executors,  in  trust 
that  they  should  be  seized  of  100  marks,  part  of  that  manor  to 
the  use  of  one,  and  of  another  part,  to  the  value  of  20  marks, 
to  the  use  of  another ;  and  of  another  part,  to  the  value  of  20Z., 
to  the  use  of  another : — and  that  a  division  should  be  made  by 
the  executors,  and  that  the  whole  manor  should  be  valued  at 
1002.,  and  no  more.     Adjudged,  that  this  was  sufficiently  certain, 
and  that  the  cestui  que  uses  shall  be  tenants  in  common  immedi- 
ately without  division.    But  this  case  was  put  by  Richardson  in 
the  ^argument  in  Tlwmas  and  Morgan,  and  agreed  to  be  law ; 
that  it  is  to  be  taken,  that  the  value  of  the  manor  was  expressed 
in  the  will,  and  that,  he  said,  was  the  ground  of  the  judgment. 
Tlwmas  and  Morgan  was  the  case  of  a  fine  levied  to  uses,  the 
conusees  to  be  seized  of  so  much  land  as  should  be  worth  802. 
per  annum  to  be  assigned,  and  set  out  in  several  by  J.  S.     Ad- 
judged, as  no  assignment  was  made  that  this  was  void  for  the  un- 
certainty ;  and  that  the  conusee3  should  not  enter,  nor  be  tenants 
in  common  with  others,  to  whom  the  residue  was  limited." 

What  is  the  fair  result  then  from  these  two  cases  ?  that  if  a 
man  seized  of  lands  devises  part  of  the  lands  to  the  value  of  802. 
in  money,  and  the  whole  is  valued  at  602.,  no  doubt  the  devisee 
takes  a  moiety  as  tenant  in  common,  as  the  proportion  is  clear ; 
that  is  the  case  of  Gibbon  v.  Warner.  But  suppose  it  had  been 
a  part  to  the  value  of  802.  without  mentioning  the  value  of  the 
whole  land,  it  would  be  impossible  to  say  what  precise  interest 
or  share  he  takes  till  the  value  is  ascertained. 
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The  principle  of  our  decision  then  is,  that  the  interest  or  share 
must  appear  on  the  instrument  itself.  In  the  case  of  Gibbon  and 
Warner  it  did  so  appear,  and  that  was  held  good.  In  the  other 
case  it  did  not  so  appear,  and  that  was  adjudged  to  be  void  for 
the  uncertainty. 

Apply  that  principle  to  the  present  case.  What  is  here  given 
over  is  the  difference  between  the  fortune  of  the  husband  and 
that  of  the  testator.  We  cannot  find  from  the  instrument  what 
that  interest  or  *share  is,  and  so  we  are  of  opinion,  that  the 
devise  is  void  for  uncertainty. 


[The  case  stood  over  for  judgment.] 

June  19.      Lord  Redesdale  (after  mentioning  the  parties  and  stating  the 
proceedings),  *     *     * 

[  206  ]  The  case  was  argued  in  the  Court  of  King's  Bench,  and  judg- 

ment was  given  for  Long,  the  lessee  of  the  heir  at  law,  for  the 
[  *207  ]  excess  above  the  *fortune  of  Hancock  at  the  time  of  the 
marriage ;  and  the  Court  was  of  opinion,  that  judgment  ought 
to  be  entered  for  the  defendants,  as  to  one  undivided  sixth  part 
of  the  lands,  and  the  plaintiff  for  the  other  five-sixths.  Upon 
error  brought  in  the  Exchequer  Chamber,  the  judgment  of  the 
Court  of  K.  B.  was  reversed,  and  thereupon  the  plaintiff  brought 
his  writ  of  error  in  this  House. 

The  question  in  both  the  ejectments  is  the  same  in  derogation 
of  the  title  of  Ann.  The  disposition  made  by  this  will  gives  the 
legal  estate  in  the  whole  lands  to  Ann  for  life,  and  the  first 
question  arose  upon  the  operation  of  the  clause,  giving  over  the 
excess  beyond  her  husband's  property  from  Ann  in  case  she 
married  a  man  of  inferior  fortune. 

After  argument,  two  questions  were  put  to  the  Judges;  and 
the  answer  given  by  the  Judges  was,  that  Ann  was  entitled  to 
all  the  lands  for  her  life  at  least,  and  that  neither  John  Joseph 
nor  John  Henry  are  entitled  to  any  estate  or  interest  in  the 
same  ;  and  that  it  was  not  necessary  to  give  any  opinion  on  the 
second  question.  The  effect  of  this  is,  that  as  Ann  is  entitled 
for  life  to  all  the  lands,  neither  of  the  ejectments  can  be  sup- 
ported, and  that  the  judgment  of  the  Exchequer  Chamber  ought 
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to  be  affirmed.  The  ground  of  this  opinion  was,  that,  by  the 
disposition  over,  in  case  Ann  married  a  man  of  inferior  fortune, 
which,  as  was  contended,  created  a  tenancy  in  common,  Ann, 
and  the  person  to  take  along  with  her,  must  from  the  nature  of 
a  tenancy  in  common  each  have  in  certainty  their  respective 
portions,  and  that  the  portions  were  not  distinguished  with 
sufficient  certainty  in  the  will ;  and  *that  the  will  did  not  offer 
a  ground  on  which  to  determine  with  sufficient  certainty  what 
should  go  over.  And  the  law  not  admitting  that  uncertainty  in 
the  disposition  of  property,  the  will  must  be  considered  as,  so 
far,  void  for  uncertainty.  That  is  sufficient  to  determine  the 
ejectments. 

It  seems,  however,  that  this  point  hardly  came  under  the  view 
of  the  Courts  below,  and  they  decided  upon  the  construction  of 
the  whole  will.  And  the  Court  of  Exchequer  Chamber  was  of 
opinion  that  John  Henry  could  not  support  his  claim,  as  the 
event  of  the  daughter's  dying  without  issue  had  not  happened, 
and  John  Joseph  could  not  support  his  claim,  as,  if  Ann's  issue 
failed,  the  next  estate  mu3t  take  effect,  and  the  next  estate  was 
an  implied  estate  tail  in  Ann. 

It  is  not  necessary  for  us  to  go  farther  than  the  Judges  have 
done,  that  is,  farther  than  to  say,  that  the  devise  over  did  not 
affect  the  devise  to  Ann  for  her  life,  without  saying  any  thing  as 
to  what  may  be  the  effect  of  the  will  after  her  death.  No  eject- 
ment then  can  be  sustained  during  her  life,  whatever  may  be  the 
effect  after  her  death ;  and  Ann  being  entitled  to  hold  the  whole 
estate  during  her  life,  the  ejectments  cannot  be  sustained,  and 
therefore  the  judgment  must  be  affirmed  in  both  cases. 
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Eldon,  L.  C  : 

It  had  occurred  to  me  at  first  that  the  facts  as  found  upon  the 
special  verdict  were  not  sufficient  to  enable  the  Court  to  give 
judgment  on  the  ejectments;  but  on  farther  consideration  I 
thought  they  were  sufficient.  I  was  anxious  to  take  full  time  to 
consider  the  case,  as  the  point  upon  *which  the  Judges  have 
given  their  opinion  hardly  occurred  to  them  at  all  in  the  Courts 
below.  I  think,  however,  that  the  opinion  of  the  Judges  is  well 
considered,  and  well  founded,  and  that  the  judgment  ought  to 
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be  affirmed.  And  I  should  be  disposed,  independent  of  the 
opinion  of  the  Judges  as  to  this  point,  to  consider,  upon  the 
whole  of  the  case,  the  judgment  of  the  Court  of  Exchequer 
Chamber  as  the  better  judgment.  And  I  say  further,  suppose 
it  were  not  the  better  judgment  on  the  principles  stated  in  the 
Court  below,  that  yet  under  the  very  particular  words  of  this 
will  it  would  be  very  difficult  to  support  either  of  the  eject- 
ments. 

Judgment  of  the  Court  of  Exchequer  Chamber  in 

both  cases  affirmed. 


Ireland. — Appeal  from  the  Court  of  Chancery. 


1815. 
May. 

1816. 
April  1,  8. 

Eldon,  L.C. 

Lord 
Redesdale. 
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MARNELL  and  another  v.  BLAKE  and  another. 

(4  Dow,  App.  Cas.  248—268.) 

A  tenant  for  life,  having  a  power  to  raise  a  sum  of  money,  granted 
an  annuity  charged  on  the  settled  estates  till  a  certain  sum  should  be 
paid  off,  without,  in  the  annuity  deed,  referring  to  the  power.  Held, 
that  this,  under  the  particular  circumstances  of  the  case,  was  a  good, 
though  an  informal,  execution  of  the  power. 

The  peculiar  circumstances  were  chiefly,  that  the  settlement  gave  no 
directions  as  to  the  mode  of  exeoution ;  and  that  it  contained  a  pro- 
hibition  against  sale  or  mortgage,  which,  though  it  was  understood  as 
only  a  prohibition  against  sale  or  mortgage  so  as  to  defeat  the  pro- 
visions of  the  settlement,  might  have  had  the  effect  of  inducing  the 
tenant  for  life  to  have  recourse  to  the  mode  of  annuity. 

Lord  Eldon,  L.  C.  (Lord  Redesdale  concurring)  expressly  guarded 
the  judgment  against  being  understood  as  a  decision  that  in  all  cases, 
where  the  tenant  for  life  had  such  a  power,  the  grant  of  an  annuity, 
without  reference  to  the  power,  would  be  a  good  exeoution. 

By  indenture  bearing  date  the  18th  of  September,  1779,  and 
made  between  Edmond  Marnell,  then  of  Cregan,  in  the  county  of 
Galway,  Esquire,  and  Elinor  Marnell  his  wife,  and  James 
Marnell  his  eldest  son  and  heir,  (all  since  deceased,)  of  the  first 
part,  James  Henry  Burke,  Edmond  OTlynn,  Thomas  Kelly,  and 
Ulick  Burke,  Esquires,  of  the  second  part;  and  Honora  Morgan, 
(since  deceased,)  *then  the  widow  and  executrix  of  Jeffery 
Morgan,  deceased,  of  the  third  part;  after  reciting  (amongst 
other  things)  that  a  marriage  was  intended  to  be  had  between 
the  said  James  Marnell,    and    Honora   Morgan,    *    *    The 
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said  Edmond   Marnell  covenanted  and  agreed  with  the  said     Marnell 
James  Henry  Burke,  and  Edmond  O'Flynn,  that  they  should       blajck. 
stand  seized  of  an  estate  of  inheritance,  in  fee  simple,  in  pos- 
session of  and  in  [certain]  lands  and  hereditaments,  under  and 
subject  to  the  provisoes  and  agreements  therein  declared,  of  and 
concerning  the  same,  (that  is  to  say,)  to  the  use  of  the  said 
James  Marnell,  during  the  term  of  his  natural  life,  without 
impeachment  of  waste,  and  from  and  after  his  decease,  to  the 
use,  intent  and  purpose,  that  the  said  Honora  his  intended  wife, 
should  yearly  during  the  term  of  her  natural  life,  out  of  the  said 
lands  and  tenements,  have  and  receive  one  clear  third  part  of 
*said  lands,  or  any  other  estate  or  lands  that  her  said  intended      [  *250  ] 
husband   should   either  purchase  or  #  acquire  in  any  manner 
whatsoever,  or  whereof  he  should  die  seized ;  and  from  and  after 
the  decease  of  the  said  James  Marnell,  then  as  to  all  the  said 
lands  and  hereditaments,  to  the  use  of  the  first,  and  every  other 
son  of  the  said  James  Marnell,  on  the  body  of  the  said  Honora 
Morgan  to  be  begotten,  in  tail  male,  charged  and  chargeable 
with  the  judgment  debts  which  then  affected  said  lands,  and  for 
default  of  such  issue,  then  to  the  appellant  Richard  Marnell,  the 
elder  second  son  of  the  said  Edmond  Marnell,  for  and  during 
the  term  of  his  natural  life,  and  to  the  heirs  male  of  his  body 
lawfully  to  be  begotten,  with  several  remainders  over;  and  it 
was  further  agreed  by,  and  between  all  the  parties  to  said  in- 
denture, that  a  sum  of  1,8002.  sterling,  intended  as  a  provision 
for  the  younger  children  of  the  said  Edmond  Marnell,  was  to  be 
an  absolute  debt  and  incumbrance,  affecting  the  said  estate  and 
lands  until  paid  off  and  discharged,  and  to  be  at  the  absolute 
disposal  of  the  said  Edmond  Marnell,  and  payable  in  manner  as 
thereinafter  expressed.    And  the  said  Edmond  Marnell  by  said 
indenture  covenanted  and  agreed  with  said  James  Marnell,  and 
the  said  trustees,  that  he  would  apply  the  said  Honora's  marriage 
portion  of  l,600f.  sterling  therein  mentioned,  (which  he  was  to 
receive,)  in  the  discharge  and  payment  of  the  judgment  debts 
affecting  said  lands,  and  in  discharging  and  paying  off  the  said 
sum  of  1,300 J.  sterling,  intended  for  the  said  younger  children  of 
said  Edmond  Marnell ;   and  an  annuity  of  100  guineas,  was 
thereby  made  *payable  to  the  said  Edmond  Marnell,  during  the      [  *25i  ] 
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Mabnell  term  of  his  natural  life ;  and  the  Baid  James  Marnell  by  said 
Blake,  indenture,  agreed  to  pay  an  annuity  of  50Z.  a  year  during  her 
natural  life,  to  Elinor  Marnell,  the  wife  of  said  Edmond  Marnell. 
in  case  she  should  survive  the  said  Edmond ;  and  after  reciting 
that  it  might  be  convenient  and  necessary  for  the  said  James 
Marnell  to  have  the  power  of  raising  a  sum  of  money,  it  was 
expressed  to  be  the  true  intent  and  meaning  of  all  the  said  parties, 
notwithstanding  anything  therein  contained  to  the  contrary,  that 
it  should  be  lawful  for  the  said  James  Marnell,  at  any  time 
thereafter  that  he  should  think  proper,  to  raise  or  borrow  any 
sum  or  sums  of  money,  not  exceeding  1,500Z.  sterling,  and  that 
without  the  consent,  approbation,  or  control  of  the  said  trustees, 
or  the  survivor  or  survivors  of  them,  or  their,  or  either  of 
their  executors  or  administrators  ;  *  *  and  it  was  by  said 
indenture  further  covenanted,  that  said  James  Marnell,  or  the 
appellant  Bichard  Marnell,  should  not  mortgage  or  sell  any 
part  of  the  said  estate  or  lands  during  their  lives,  anything 
therein  contained  to  the  contrary  notwithstanding. 

This  was  the  statement  given  in  the  printed  cases  of  the 
[material  parts  of  the]  indenture  of  settlement,  but  it  appeared 
that  in  the  original,  Edmond  Marnell  was  made  to  agree 
|  *2")2  ]  with  the  trustees  that  they  and  their  executors  *should  stand 
seized  of  an  estate  of  inheritance,  in  fee  simple,  for  and  daring 
a  term  of  ninety-nine  years,  and  afterwards  that  the  trustees 
and  their  heirs  should  stand  seized  to  the  uses  of  the  settlement 
I  is  observable  also  that,  while  the  instrument  gives  the  power 
to  raise  the  1,500 J.,  it  contains  a  prohibition  to  sell  or  mortgage. 

The  deed  was  registered  on  the  3rd  February,  1780.  The 
marriage  took  place,  and  pursuant  to  a  covenant  in  the  settle- 
ment, a  fine  of  the  lands  was  levied  as  of  Hilary  Term,  1780,  by 
Edmond  Marnell  the  father,  and  Eleanor  his  wife  to  James 
Marnell  and  his  heirs.  And  by  indenture  of  release  25th  March, 
1780,  reciting  the  settlement  and  fine,  Edmond  conveyed  the 
lands  to  James  Marnell  and  his  heirs. 

It  appeared  that  Edmond  Marnell,  the  father,  was  indebted  to 
William  Ousley  as  executor  of  Sarah  Ousley,  by  bond  executed 
by  E.  Marnell  to  Sarah  Ousley  dated  21st  June,  1762,  for  the 
principal  sum  of  200/.  payable  with  interest  in  May  following. 
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James  Marnell  the  son  was  also  indebted  to  Ousley  in  his  own  Mahnell 
ri^ht  in  a  sum  of  60/.,  to  secure  the  payment  of  which  Edmond  Blake. 
and  James  Marnell  gave  their  joint  and  several  bond  and 
warrant  of  attorney  dated  20th  March,  1776,  upon  which  sepa- 
rate judgments  were  entered  up.  James  Marnell  was  further 
indebted  to  Ousley  in  a  sum  of  177 J.  5*.,  for  which  he  gave 
his  bond,  &c.  dated  10th  February,  1787,  and  also  in  a  sum 
of  162/.  14*.,  for  which  he  gave  his  bond  dated  19th  Sep- 
tember, 1792.  On  all  these  bonds,  judgments  were  entered 
up.  The  several  sums  stated  made  up  the  principal  sum  of 
599/.  19s. 

Ousley  being  desirous  of  calling  in  the  amount  of  his  secu-  [  253  ] 
rities,  an  indenture,  called  a  deed  of  rent  charge,  dated  6th  June, 
1794,  was  made  between  James  Marnell  and  Ousley,  by  which, 
after  reciting  that  Marnell  was  indebted  to  Ousley  by  bonds  and 
judgments,  in  several  sums  of  money  amounting  in  the  whole  to 
744/.  2s.,  it  was  witnessed  that  Marnell,  in  consideration  of  thai 
sum,  gave  and  granted  to  Ousley,  an  annuity  or  yearly  rent 
charge  of  150/.  payable  out  of,  and  chargeable  upon  the  lands  of 
Bally-glass  and  Gilkagh,  being  part  only  of  the  lands  mentioned 
in  the  settlement,  to  have  and  receive  the  said  annuity,  &c. 
until  the  said  sum  of  744/.  2s.  and  the  interest  and  costs  then 
due,  or  thereafter  to  grow  due,  should  be  fully  paid  off  and  dis- 
charged, and  no  longer,  with  power  of  distress  and  entry  in  case 
the  annuity  should  be  in  arrear.  And  it  was  also  agreed  that, 
in  case  of  default  of  payment  at  the  stated  periods,  or  that  the 
said  Ousley,  his  executors,  administrators,  or  assigns,  should 
meet  with  any  legal  interruption  in  the  payment  thereof,  then 
Ousley,  his  executors,  &c.  should  be  at  liberty  to  resort  to  the 
ttid  judgments  and  proceed  thereon,  &c.  in  as  full  and  ample  a 
manner  as  if  the  indenture  had  never  been  made. 

When  the  first  gale,  as  it  was  called,  of  the  annuity  became 
due,  Ousley  was  prevented  from  obtaining  payment  by  the  inter- 
ference of  other  creditors,  and,  resorting  to  his  judgments,  he  in 

1797,  procured  a  grant  in  custodiam,  as  it  is  called,  of  part  of  the 
estates.    But  before  any  rents  were  paid  him,  James  Marnell,  in 

1798,  died  without  issue  (Edmond  Marnell  had  died  in  1795), 

and  his  brother,  *Eichard  Marnell,  became  entitled  to  the  lands      [  *254  ] 
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Mabnbll  under  the  provisions  of  the  settlement,  and  Ousley  lost  the 
Blakz.      benefit  of  his  custodiam  grant. 

In  March,  1797,  Ousley  had  assigned  the  annuity  and  bonds 
and  judgments  to  Henry  Blake,  who  had  married  his  daughter, 
to  secure  4001.  as  a  portion  for  the  daughter. 

In  M.  Term,  1801,  Blake  and  Ousley  filed  their  bill  in  behalf 
of  themselves  and  the  other  creditors  of  James  Marnell,  against 
Kichard  Marnell  and  his  son,  and  the  Bt.  Hon.  Thomas  Kelly 
the  only  surviving  trustee  under  the  settlement  of  1779,  stating 
the  facts  above-mentioned,  and  praying  an  account  on  foot  of  the 
bonds  and  judgments ;  and  that  what  should  be  found  due  might 
be  decreed  a  charge  on  the  lands  comprised  in  the  settlement ; 
and  that  James  Marnell  might  be  declared  to  have,  by  the 
annuity  deed  of  1794,  well  executed  the  power  to  charge  the 
lands ;  or  that  the  defective  execution  might  be  aided  by  the 
Court,  and  that  Bichard  Marnell  might  be  decreed  to  pay  what 
should  appear  due  by  a  short  day,  or  that  a  competent  part  of 
the  lands  might  be  sold  for  that  purpose,  &c. ;  and  that  such 
other  creditors  of  James  Marnell  as  should  come  in  and  con- 
tribute to  the  expense  of  the  suit  might  be  paid  their  debts,  &c. 

Bichard  Marnell  in  1809,  put  in  his  answer,  and  insisted  that 
the  grant  of  the  annuity  was  never  meant  as  an  execution  of  the 
power,  but  a  mode  of  paying  the  debt  by  instalments  out  of 
James  Marnell's  life  interest ;  and  he  submitted  that  there  was 
no  fair  consideration  for  the  annuity  deed,  and  that  by  the 
[  *265  ]  statement  in  the  bill  itself,  only  599Z.  19s.  *appeared  to  have 
been  due  to  Ousley.  The  son,  an  infant,  submitted  his  interest 
to  the  Court,  and  Kelly  put  in  no  answer. 

After  examination  of  witnesses  relative  to  the  intent  to  execute 
the  power,  and  some  other  proceedings  not  material  to  be  stated, 
the  cause  came  on  for  hearing ;  when  the  Court,  without  taking 
any  notice  of  that  part  of  the  bill  which  related  to  the  other 
creditors  of  J.  Marnell,  on  the  25th  November,  1811,  decreed  an 
account  on  the  foot  of  the  744Z.  2s.,  the  consideration  money  in 
the  annuity  deed ;  and  that  whatever  should  appear  due  was 
well  charged  on  the  lands  by  the  said  deed,  and  that  Bichard 
Marnell  should  pay  the  sum  due  in  three  months,  or  that  the 
same  should  be  raised  by  sale  or  mortgage  of  a  competent  part 


yol.xyi.;  1815.     H.  L.    4  DOW,  255—258.  61 


of  the  lands ;    and  that  each  party  should  abide    his    own     Mabnkll 

C05ts-  Blakb. 

From  this  decree,!  Blake,  and  Mary  Ann  Ousley,  the  widow 
and  representative  of  William  Ousley,  who  had  died  in  the  course 
of  the  proeeedings,  appealed. 

It  was  observed  in  argument  for  the  appellants  that  it  was 
difficult  to  conceive  how  the  money  was  to  be  raised  under  the 
power,  except  by  sale  or  mortgage,  and  yet  both  were  forbidden. 
The  deed  which  was  said  to  be  an  execution  of  the  power  con- 
tained no  reference  to  it,  and  the  decree  made  the  sum  a  charge 
on  all  the  estates  in  the  settlement,  though  the  deed  itself  had 
only  charged  part  of  those  estates.  The  question  was,  whether 
this  annuity  deed  was  a  good  execution  of  the  power.  If  there 
was  an  execution  of  the  power  in  favour  of  the  volunteer,  the 
Court  would  give  the  creditors  the  *benefit  of  it ;  but  where,  as  [  *256  ]3 
in  this  case,  there  was  no  attempt  to  execute  the  power  at  all, 
the  Court  would  not  execute,  even  in  favour  of  creditors:  Holmes 
v.  Coghill.l  Ever  since  Sir  Edward  Clere's  case,  6  Rep.  17.  6, 
where  one  having  a  power,  makes  a  deed  which  cannot  operate 
except  by  the  power,  then  he  shall  be  presumed  to  have  intended 
to  execute  the  power,  though  it  is  not  referred  to.  But  it  is 
otherwise  where  he  has  an  interest  on  which  the  deed  may 
operate.    Cox  v.  Chamberlain.^     *     *     * 

The  [principal]  reason  in  support  of  the  decree  in  the  case  of  [  257  ] 
the  respondents  [was  that]  it  is  a  principle  that  where  a  man 
hath  both  a  power  and  an  interest,  and  he  creates  an  estate 
which  will  not  have  an  effectual  continuance  in  point  of  time  if 
it  be  fed  out  of  his  interest,  it  shall  take  effect  by  force  of  the 
power,  though  the  power  be  not  referred  to  by  the  instrument 
creating  such  estate.     *     *     * 

Sir  S.  Romilly  and  Mr.  Hart  for  the  appellants  ;  Mr.  Leach      [[  258  ] 
and  Mr.  Dowdeswell  for  the  respondents. 


1816. 


Eldon,  L.  C. : 

I  propose  at  present  merely  to  state  what  this  case  is;  and      A*ril  *• 

here  I  must  observe  that  in  this,  as  in  other  Irish  cases,  one 

t  12  R.  E.  68  (2  Ball  &  B.  35),      323  (12  Ves.  206). 
nom.  If/oJte  t.  MarnelL  .  §  4  B.  B.  811  (4  Ves.  631). 

t  6B.  R.  166  (7  Vea.499);  8  R.  B. 
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Maenell  cannot  trust  a  single  word  they  put  in  print.  The  indenture  of 
Blake.  settlement,  as  stated  in  the  cases,  is  this — (states  the  settlement 
of  18th  September,  1779,  from  the  cases  as  above).  In  looking 
at  the  original  deed,  however,  I  find  it  to  be — I  do  not  very  well 
know  what — not  a  legal  conveyance,  but  something  like  an 
equitable  contract.  The  covenant  is  that  the  trustees  and  their 
executors  shall  stand  seized  of  an  estate  of  inheritance  in  fee 
simple,  for  and  during  a  term  of  99  years,  and  afterwards  there 
is  a  proviso  that  the  trustees  and  their  heirs  shall  stand  seized 
to  the  uses.  And  as  to  this  1,500Z.,  one  cannot  very  well  see 
how  James  Marnell  was  to  raise  it.  If  we  were  to  indulge  in 
conjecture,  one  would  think  that  it  must  be  by  sale  or  mortgage. 
[•259]  But  then  a  proviso  was  inserted  that  James  and  Richard 
Marnell  should  not  sell  or  mortgage  during  their  lives.  So  that 
they  had  a  power  to  raise  1,500Z.  by  mortgage  or  sale,  but  could 
not  sell  or  mortgage  till  they  were  dead.  It  is  impossible  that 
such  an  instrument  as  this  can  have  any  effect  as  a  legal  con- 
veyance. Equity  would  perhaps,  for  the  benefit  of  children,  and 
so  forth,  make  something  out  of  it,  so  as  to  enable  him  to  charge 
the  estate  by  sale  or  mortgage. 

Now  the  principle  is  that,  if  the  tenant  for  life  so  charges  the 
estate,  he  keeps  down  the  interest,  and  those  entitled  to  the  in- 
heritance are  to  pay  the  principal ;  and  it  is  clear  that  where 
one  charges  under  an  authority,  if  the  charge  cannot  be  made 
good  out  of  his  interest  it  is  good  by  the  authority.  But  then  it 
must  appear  on  the  face  of  the  instrument  that  he  meant  to 
execute  the  power.  Now  this  is  a  deed  of  rent-charge — so 
christened  on  the  back  of  it — by  which  Marnell  gave  and  granted 
to  William  Ousley,  an  annuity  or  rent-charge  of  150J.  sterling, 
charged  upon  all  that  and  those  the  town  and  lands  of  Ballyglass 
and  Gilkagh — not  affecting  to  charge  the  whole,  observe — situate, 
lying,  and  being,  in  the  half  barony  of  Ballymoe,  and  county  of 
Galway,  &c.  &c.  And  then  there  is  an  agreement,  Ousley  being 
a  judgment  creditor  before  the  execution  of  this  instrument,  that 
in  case  the  annuity  should  be  in  arrear,  Ousley,  &c.  should  be  at 
liberty  to  resort  to  the  judgments,  and  proceed  thereon,  in  as  full 
and  ample  a  manner  as  if  this  indenture  had  not  been  entered  into. 

Now,  suppose  we  can  get  over  the  difficulties  wliich  may  arise 
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from  this  curious  instrument  of  *settlement,  the  first  question  Marxell 
will  be  whether  Marnell,  having  a  power  to  charge  the  estates  blake. 
with  a  sum  of  1,500/.  which  would  make  him  liable  to  pay  the  L  *260  ] 
interest,  the  person  entitled  to  the  inheritance  having  to  pay  the 
principal — whether,  if  this  1,500/.  was  not  charged  upon  all  the 
estates  by  way  of  mortgage  or  sale,  but  an  annuity  was  granted 
of  150/.  charged  on  part  only  of  the  estates,  until  a  sum  of  744/. 
should  be  paid  off— that  could  be  taken  as  a  good  execution  of 
the  power,  and  whether,  it  having  happened  that  the  person  who 
granted  the  annuity  died  when  only  one  gale,  as  they  called  it, 
bad  been  paid,  the  person  who  had  dealt  with  him  for  this  an- 
nuity can  now  turn  round  and  say,  "  this  is  a  charge  on  the 
whole  estate,  and  the  744/.  ought  to  be  raised  out  of  it ; "  and 
whether,  Marnell  having  a  power  to  raise  a  sum  of  1,500/.  by 
mortgage  or  sale,  out  of  the  whole  estates — that  is,  having  power 
to  do  one  thing,  and  having  in  fact  done  another,  it  is  to  be 
held  that  he  meant  to  do  that  which  he  had  a  power  to  do. 

It  further  appears  that  he  resorts  under  the  last  clause  in  the 
indenture  of  1794,  to  the  judgments  and  custodian,  as  they  call 
it ;  and  then  the  next  question  is,  supposing  this  were  a  good 
execution  of  the  power,  whether,  as  he  has  taken  advantage  of 
the  alternative  in  the  deed,  he  is  not  to  be  considered  as  having 
waived  his  particular  remedy  by  execution  of  the  power. 

Another  point  is  that,  while  we  are  obliged  to  examine  every 
instrument  in  these  Irish  cases,  whether  printed  or  not,  we  are 
not  always  accurately  informed  from  the  cases  of  what  passed 
below.  This  was  a  *bill  filed  to  declare  this  a  good  execution  of  [  *26i  j 
the  power,  and  the  cause  came  before  two  Lord  Chancellors,  one 
of  whom  is  here.  The  defendant  demurred  to  the  bill,  and  one  of 
the  cases  informs  us  that  Lord  Bedesdalb  being  of  opinion  that 
the  deed  of  rent-charge  was  a  good  execution  of  the  power,  over- 
ruled the  demurrer.  Lord  Bedesdale  is  now  present,  and  per- 
haps it  may  appear  that  he  gave  no  opinion  at  all  on  the  point. 
Under  these  circumstances,  however,  Lord  Manners  thought 
this  was  a  good  execution  of  the  power.  Whether  he  saw  the 
original  settlement  or  not,  I  do  not  know.  But  your  Lordships 
will  have  now  to  consider,  1st,  What  is  the  effect  of  this  first 
instalment;   2nd,  What  is  the  effect  of  the  next  instrument, 
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Mabxell  under  the  proceedings  had  upon  it  by  custodiam  and  other- 
Bla'ke.  wise.  3rd,  Whether,  if  this  was  a  power  to  raise  by  sale  or 
mortgage,  and  the  proceeding  upon  the  judgments  was  no 
waiver,  whether  considering  the  nature  of  the  annuity  trans- 
action, this  is,  or  is  not,  a  good  execution  of  the  power  ;  and,  if 
we  can  find  our  way  through  these  difficulties  to  the  last  ques- 
tion, I  do  say  it  is  as  difficult  a  question  as  almost  any  I  ever 
met  with. 

Aprils.      Lord  Eedbsdale: 

The  object  of  the  bill  in  this  case  was  to  have  it  declared  that 
a  sum  of  7442.  was  well  charged  on  the  lands  by  virtue  of  a 
power  given  to  James  Marnell  by  his  marriage  settlement.  The 
decree  is  confined  to  the  claim  of  Blake  and  Ousley,  and  does 
not  extend  to  the  whole  creditors  of  J.  Marnell,  according  to 
the  prayer  of  the  bill — and  it  is  appealed  from  only  by  Richard 
[  *2C2  ]  Marnell,  and  his  *son,  and  therefore  we  have  only  to  consider 
that  part  of  the  case. 

This  instrument  of  marriage  settlement  is  so  extraordinary, 
so  informal,  so  inconsistent,  such  a  jumble  of  contract  and  con- 
veyance, that  it  is  impossible  it  can  operate  as  legal  convey- 
ance, and  can  be  considered  only  as  an  equitable  contract  of 
settlement  of  this  description. — Edmond  Marnell  covenants  to 
convey  the  lands  to  trustees  to  the  use  of  James  Marnell  for  life ; 
with  remainder  to  his  first  and  other  sons  in  tail  male,  reserving 
certain  annuities  on  the  estates ;  and,  in  default  of  such  issue, 
remainder  to  the  appellant  Bichard  Marnell  and  his  issue,  in 
strict  settlement.  There  was  a  power  to  James  Marnell  to  raise 
a  sum  of  1,5002.  out  of  the  estates,  and  the  settlement  was  in 
consideration  of  a  sum  of  money,  the  property  of  the  intended 
wife ;  which  has  been  received  by  Bichard ;  and  one  object  of 
the  settlement  was  the  application  of  this  money  in  paying  off 
incumbrances. 

The  important  question  is,  whether  the  sum  of  744Z.,  which 

was  the  consideration  in  the  deed  of  1794,  was  effectually  charged 

by  James  Marnell  on  the  estates  ;  the  manner  being  his  granting 

an  annuity,  not  out  of  the  whole,  but  out  of  a  part  of  these  estates 

—  to  Ousley,  until  he  should  be  paid  that  sum.    There  was  in  that 
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deed  a  provision  that,  if  Ousley  should  not  be  able  to  get  pay-     Marnell 
ment  out  of  the  rents  in  this  manner,  he  should  be  at  liberty  to      blake. 
have  recourse  to  his  judgments,  one  of  which  was  a  judgment  of 
Edmond  Marnell.      The  others  were  the  judgments  of  James 
Marnell,  which  would  attach  on  his  interest.    In  this  settlement 
there  was  a  provision  *in  its  form   absolute,  by  which  James      [  *263  ] 
takes  the  absolute  property  in  fee.    But  as  the  settlement  was 
registered,  James,  though  he  had  the  legal  estate,  would  be 
bound  to  make  a  conveyance  according  to  the  settlement.    The 
decision  of  the  Court  of  Chancery  was,  that  it  should  be  referred 
to  Stewart  King,  Esq.  the  Master  in  the  cause,  to  inquire  and 
report,  whether  any  and  what  sums  remained  due  to  the  respon- 
dents for  principal  and  interest  and  costs  on  foot  of  the  sum  of 
744/.  2*.  being  the  consideration  money  mentioned  in  the  deed  of 
the  6th  day  of  June,  1794,  in  the  pleadings  mentioned.    And  it 
was  further  ordered,  adjudged,  and  decreed,  that  whatever  sum 
might  remain  due  on  foot  of  the  said  7442.  2s.  should  be,  and 
the  same  was  thereby  declared  to-be  well  charged  on  the  lands 
and  premises  in  the  pleadings  mentioned  by  virtue  of  the  said 
deed  of  the  6th  day  of  June,  1794.    And  it  was  further  ordered 
that  the  appellant  Richard  Marnell  the  elder  should  in  three 
calendar  months  after  the  confirmation  of  the  Master's  report 
pay  unto  the  respondents  the  sum  which  should  be  reported  due 
to  them,  with  interest  from  the  confirmation  of  the  Master's  re- 
port; and  in  default  of  payment  thereof  it  was  further  decreed, 
that  the  same  should  be  raised  by  sale  or  mortgage  of  a  com- 
petent part  of  the  lands  in  the  pleadings  mentioned,  and  that  in 
such  case  all  proper  parties  should  join  in  the  necessary  deeds  to 
be  executed  on  such  sale  or  mortgage.    And  it  was  farther 
ordered,  that  each  party,  plaintiffs  and  defendants,  should  abide 
their  own  costs  in  the  cause. 

The  decree  therefore  has  determined  that  the  *744i.  was  well  [  *264  ] 
charged  on  the  estates.  Ousley  having  been  unable  to  avail 
himself  of  his  annuity,  in  consequence  of  the  interference  of  the 
other  judgment  creditors  of  James  ;  and  he  having  a  judgment 
of  Edmond  which  would  take  place  against  the  judgments  of 
James's  creditors,  he  proceeded  by  custodiam,  and  endeavoured  to 
get  possession  under   it.     This  is  a  proceeding  by  which  the 
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mabnell.    debtor  is  outlawed,  and  the  King  gets  the  lands,  and   grants 

Blake,      them  to  the  creditor  to  hold  till  he  is  paid  his  debt  out  of  the 

rents.    But  James  Marnell  died  soon  after,  and  there  was  an  end 

of  that  proceeding,  as  the  death  of  the  outlaw  puts  an  end  to  the 

transaction,  and  to  the  grant  of  the  Crown. 

Then  it  was  objected  that  this  was  not  an  appointment  in  pur- 
suance of  the  power;  and  it  was  contended  that  the  way  in 
which  the  land  ought  to  be  charged  was  by  sale  or  mortgage, 
and  not  in  the  form  of  an  annual  revenue,  which  must  have  the 
effect  of  charging  the  immediate  enjoyment,  whereas  the  1,500/. 
was  meant  to  be  a  charge  on  the  inheritance. 

That  this  was  an  informal  execution  of  the  power  there  can  be 
no  doubt ;  but  where  there  is  an  attempt  to  execute  a  power, 
and  for  valuable  consideration,  the  Courts  have  considered  that 
the  instrument  is  to  be  reformed,  so  as  to  be  an  execution  in  the 
manner  he  had  a  right  to  execute.  Such  was  the  principle  of 
decision  in  Lady  Coventry's  case,  which  was  founded  on  a  variety 
of  cases  which  had  been  before  decided :  such  as  Lady  Clifford's 
case,  decided  in  1700  by  Lord  Keeper  Wright,  where  tenant  for 
[  *265  ]  life,  with  a  power  to  *make  a  jointure  of  1,000/.  per  annum, 
covenanted  to  make  such  a  jointure  on  his  wife,  and  afterwards 
settled  lands  accordingly,  said  to  be  of  1,0002.  value;  but  proved 
to  be  worth  only  600/.  per  annum.  Upon  bill  by  the  widow,  the 
Court  directed  the  600  J.  to  be  made  up  1,000/.  by  the  issue  in 
tail.  There  are  several  other  cases  of  that  kind,  from  which  it 
is  clear  that,  where  the  intention  to  execute  appears,  and  the 
property  is  charged,  it  shall  be  taken  to  be  an  effectual  act  to 
the  extent  of  the  power.  Now,  in  this  case,  the  deed  is  defective 
only  in  the  manner  of  raising  the  money.  It  has  no  reference 
to  the  life  of  J.  Marnell ;  but  only  to  the  time  when  the  money 
was  to  be  raised.  It  was  an  annuity  granted  out  of  the  lands 
till  the  sum  of  744/.  should  be  paid  off ;  and,  consequently,  i 
could  not  be  meant  to  confine  the  time  to  the  life  of  J.  Marnell. 
This,  therefore,  is  an  instrument  which  provides  that  the  lands 
shall  be  charged  with  the  sum  of  744/.,  and,  being  so,  though 
the  mode  is  not  that  intended  by  the  settlement,  yet  a  court  of 
equity  will  make  it  a  charge  according  to  the  mode  intended  by 
the  settlement. 


vol.  xvi.]         1816.    H.  L.    4  DOW,  265—267.  67 

The  case  is  stronger  here,  as  the  legal  estate  was  in  James  Mabnell 
Marnell.  The  conveyance  to  James  and  his  heirs  was  contrary  blake. 
to  the  settlement ;  but  if  a  bill  had  been  filed  against  James,  to 
compel  him  to  execute  a  conveyance  according  to  the  settlement, 
then  there  would  have  been  an  equity  for  James,  to  the  extent  of 
his  power  of  charging,  of  which  in  his  judgment  creditors  might 
avail  themselves. 

On  these  grounds  I  think  this  a  right  decree,  so  *far  as  it  [  *266  ] 
considers  the  lands  to  have  been  well  charged ;  but,  on  the  part 
of  the  appellants,  it  is  objected  that  the  sum  due  was  not  744J., 
bat  a  less  sum,  only  599Z.  19*.  With  the  impression  which  I  have 
mentioned,  I  think  the  decree  ought  to  be  affirmed,  with  a  varia- 
tion as  to  the  sum  charged ;  for  it  could  not  be  the  intent  of 
James  Marnell  to  charge  the  lands  for  more  than  the  sum 
actually  due.  Ousley  has  no  equity  to  support  his  demand 
against  the  irregularity  in  the  mode  of  execution,  except  as  a 
purchaser  for  valuable  consideration ;  and  he  is  so  only  to  the 
extent  of  the  judgments.  Your  Lordships  may  therefore  order, 
and  adjudge  that  the  charge  is  well  made  for  the  sum  actually 
due  on  the  6th  June,  1794,  not  exceeding  744Z. ;  but  that  the 
appellants  shall  be  at  liberty  to  falsify  as  to  the  amount,  and 
with  that  variation,  that  the  decree  be  affirmed.  It  will  then 
6tand  as  a  decree  that  the  sum  actually  due  is  well  charged  on 
the  lands,  that  sum  not  exceeding  744/.,  instead  of  7442.  abso- 
lutely. If  it  does  not  amount  to  that  sum,  the  appellants  may 
shew  that  fact.  But  farther  we  cannot  go ;  for  as  Marnell 
acknowledged  on  the  face  of  the  instrument,  that  7442.  was  due, 
it  rests  on  appellants  to  shew  that  a  less  sum  was  due. 

Eldon,  L.C.: 

In  this  case,  which  I  have  before,  it  will  be  remembered, 
represented  as  one  of  great  difficulty,  I  accede  to  the  proposition 
of  the  noble  Lord.  But  at  the  same  time,  it  must  not  be  under- 
stood, that  we  mean  to  hold  that,  where  tenant  for  life  has  a 
power  to  charge  lands  for  1,5002.  or  any  other  given  sum,  the 
grant  of  an  annuity  out  of  these  lands  is,  in  all  cases,  to  be  taken 
**  a  good  *execution  of  the  power.  That  is  not  my  meaning,  [  •267  ] 
no*,  as  I  understand  him,  that  of  the  noble  Lord ;  but  merely 
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Mabkell     that,  in  the  very  particular  circumstances  of  this  case,  it  may  be 
Blake,      bo  taken. 

I  have  already  stated  that  the  deed  of  settlement,  considered 
as  a  conveyance,  is  nonsense  from  the  beginning  to  the  end. 
But  looking  on  it  as  an  equitable  contract,  it  gives  J.  Marnell  a 
power,  in  some  way  or  other,  to  charge  these  lands  with  a  sum 
of  1,500Z.  In  what  way,  it  is  very  difficult  to  say,  unless  you 
reject  the  proviso  that  he  should  not  sell  or  mortgage,  and  it  is 
not  impossible, .  that  he  might  have  resorted  to  the  mode  of 
execution  by  annuity,  on  account  of  the  clause  in  the  deed 
forbidding  him  to  sell  or  mortgage.  In  this  case,  I  think 
J.  Marnell  did  mean  to  execute  the  power ;  and  if  it  appears 
from  the  instrument  that  such  was  the  intent,  it  is  not  neces- 
sary that  he  should  refer  to  the  power ;  for,  if  he  meant  to 
execute,  you  will  refer  the  act  to  the  power.  And  the  mode 
too  would  have  been  the  most  beneficial  one  for  the  inherit- 
ance if  he  had  lived;  for  if  the  money  had  been  raised  by 
way  of  mortgage,  the  principal  would  have  been  a  charge  on 
the  inheritance,  and  he  would  have  had  only  to  keep  down  the 
interest. 

Another  consideration  is,  and  for  that  we  are  indebted  to 
the  noble  Lord,  that  it  happened  that  James  Marnell  had  the 
legal  estate.  Whether  he  ought  to  have  had  it  or  not.  is 
another  question.  But  still  he  had  it,  and  it  would  be  very 
difficult  to  compel  him  to  execute  a  conveyance  according  to 
the  settlement,  without  allowing  him  to  charge  in  this  way. 
[  *2G8  ]  But  it  is  not  to  be  understood  that,  *generally  where  a  tenant 
for  life  has  a  power  to  charge  land  to  a  certain  amount,  that 
he  may  execute  the  power  by  granting  an  annuity  or  rent- 
charge. 

Lord  Bedesdalb  : 

This  case  is  totally  different  from  the  generality  of  other  cases, 
for  there  is  no  direction  how  to  execute  the  power.  It  is  merely 
that  he  shall  have  a  power  to  charge  to  that  amount ;  and  the 
meaning  of  the  proviso  that  he  should  not  mortgage  or  sell  must 
be,  that  he  should  not  mortgage  or  sell  so  as  to  defeat  the  pro- 
visions of  the  settlement ;  otherwise  it  would  be  absurd  to  say 
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that  he  should  have  such  a  power,  and  yet  should  not  mortgage     Mabnbll 
or  sell,  and  probably  J.  Marnell  might  have  been  led  into  this      Blakk. 
mode  of  execution  by  this  extraordinary  proviso. 

Appeal  dismissed,  and  the  decree  affirmed,  with 
liberty  to  the  appellants  to  falsify  the  amount 
of  the  sum  charged. 


Scotland. — Appbal  from  the  Court  of  Session. 
DOUGLAS  and  Others  v.  SCOUGALL  and  Others.         isic. 

(4  Dow,  App.  Cas.  269—279.)  May  l7r 

Ship  sails,  and  soon  after  encounters  a  storm,  becomes  leaky,  puts  Eldoh,  L.C. 
back,  and  is  found  on  survey  to  be  materially  decayed,  and  damage       r  269  ] 
discovered  which  could  not  be  fairly  considered  as  the  effect  of  the 
storm.    Held,  by  the  House  of  Lords  reversing  a  judgment  of  the 
Court  of  Session,  that  the  ship  was  not  sea-worthy  when  she  sailed  on 
the  voyage  insured. 

Lord  Eldon,  L.  C.  observing,  that  nothing  in  the  law  of  insurance 
was  of  more  importance  than  the  implied  warranty  of  sea- worthiness, 
with  a  view  both  to  the  benefit  of  commerce  and  the  preservation  of 
human  life ;  that  in  a  question  of  sea- worthiness,  honesty  of  intention 
is  no  answer,  but  that  the  fact  of  sea- worthiness  must  appear,  or  other- 
wise the  underwriter  is  discharged,  and  that,  though  a  vessel  after 
sailing  encounters  a  storm,  yet,  unless  the  damage  which  unfits  her  for 
the  voyage  can  be  fairly  considered  as  the  effects  of  the  storm,  the 
implied  warranty  is  not  complied  with. 

This  was  an  insurance  on  the  ship  North  Star,  and  her  freight, 
from  Leith  to  Pictou,  in  North  America,  and  the  question  was 
whether  the  vessel  was  sea-worthy  at  the  time  of  her  sailing 
from  Leith  ? 

The  vessel  was  an  old  Dutch  prize  350  tons  burthen,  which 
bad  been  employed  as  a  whale  ship,  and  was  purchased  in  1804 
by  the  respondents  at  the  price  of  1,200J.,  including  the  fishing 
materials  valued  at  5002.  The  vessel  was  put  into  the  hands  *of  [  *2<o  J 
Strachan  and  Gavin,  ship  carpenters  in  Leith,  to  prepare  her 
for  the  voyage  to  America.  The  vessel  was  not  stripped  nor 
opened  so  as  to  enable  the  carpenters  to  judge  of  her  internal 
state  and  condition ;   but  repairs  to  the  amount  of  2802.  were 
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Douglas  done  to  her  outer  coating  or  skin,  which,  in  the  opinion  of  the 
Scougall.  carpenters,  put  her  in  a  condition  to  perform  her  voyage  to 
America,  and  they  certified  accordingly. 

On  the  28rd  May,  1804,  the  vessel  sailed  on  her  intended 
voyage,  and  on  the  same  day  the  appellants  underwrote  a  policy 
of  insurance  on  her  and  her  freight,  to  the  extent  of  2,1002.  On 
the  6th  and  7th  June  she  encountered  a  severe  gale  of  wind, 
and  as  she  began  to  make  so  much  water  that  the  crew  could 
not  keep  her  free  with  both  pumps,  the  master  bore  up  for  a 
port,  and  brought  her  to  Greenock  on  the  15th  June. 

Soon  after  her  arrival  the  vessel  was  surveyed  under  the 
authority  of  the  magistrates,  by  John  Scott  and  Bobert  Steele, 
two  shipbuilders,  who  reported  that  the  vessel  was  materially 
decayed.  The  respondents  called  on  the  underwriters  to  repair 
her,  but  they  refused,  on  the  ground  that  the  report  proved  that 
she  was  not  sea-worthy  when  she  sailed  on  the  voyage  insured. 
The  respondents  then  caused  her  to  be  repaired,  and  brought  an 
action  in  the  Court  of  Session  for  payment  of  the  amount,  being 
a  sum  of  1,426 J.  9s.  3d.  The  Lord  Ordinary  by  several  inter- 
locutors, in  1807-8-9,  decided  in  favour  of  the  assured,  upon 
the  ground  of  the  certificate  of  sea-worthiness  by  the  Leith 
carpenters  and  the  protest  of  the  master.  Upon  petition  to 
[  *27i  ]  the  first  division  of  the  Court  condescendances  were  *ordered 
and  given  in,  and  by  interlocutor  20th  February,  1810,  a  proof 
was  allowed  and  led. 

The  certificate  of  the  Leith  carpenters,  and  the  master's  pro- 
test relied  upon  by  the  insured,  were  as  follows  : 

"  Leith,  July  19,  1804. 
"We  hereby  certify  to  all  whom  it  may  concern,  that  the 
North  Star  of  Leith,  belonging  to  Messrs.  Richard  Scougall  & 
Co.,  and  others,  was  in  our  dock  in  April  last,  and  underwent 
every  repair  that  was  judged  necessary,  for  enabling  her  to  pro- 
ceed on  her  voyage  to  Pictou,  for  which  she  was  engaged,  and 
that  the  carpenter's  repairs  amounted  to  2801.  sterling. 

(Signed)     "Strachan  &  Gavin." 
In  the  protest  the  master  stated  that,  "on  the  6th  and  7th 
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current  (Jane,  1804),  he  met  with  a  severe  gale  of  wind,  which  Douglasi 
obliged  him  to  lay  the  vessel  to  under  a  close-reefed  main  topsail,  scougall. 
and  she  then  began  to  make  a  great  deal  of  water :  that  on  the 
8th,  the  vessel  shipped  a  sea,  which  laid  her  upon  her  beam- 
ends  ;  that  he  then  found  it  necessary  to  cut  away  the  mizen- 
boom  and  sail,  also  the  mizen-staysail,  to  get  the  ship  wore 
round  on  the  larboard  tack ;  she  then  began  to  strain  and  make 
so  much  water  that  they  could  scarcely  keep  her  free  with  both 
pumps  constantly  going ;  in  this  situation  they  continued  during 
the  gale,  till  the  people  were  entirely  done  out  at  the  pumps :  at 
six  a.m.  shipped  another  pea,  which  sprung  the  boltsprit,  and 
wrought  the  stem  entirely  loose ;  at  the  same  time  washed  the 
boats  out  of  the  chocks ;  the  ship  at  this  time  making  *three  feet  [  *272  ] 
water  in  the  hour,  and  the  people  refusing  to  stand  longer  by  the 
pumps,  the  representor  then  judged  it  proper  to  beat  up  for  the 
North  of  Ireland  or  any  other  place  where  they  could  get  the 
ship  in  safety." 

The  most  material  documents,  however,  were  the  reports  of 
the  Greenock  ship-builders,  especially  the  first.  They  were  as 
follow : 

First  Report. 

In  pursuance  of  the  warrant  of  Nathan  Wilson,  Esq.,  justice 
of  the  peace,  we  have  this  day  carefully  and  minutely  examined 
the  ship  North  Star  of  Leith,  James  Edmonstone,  master,  at 
present  in  the  dry-dock  here.  We  find  the  iron-work  in  general 
very  much  decayed,  and  wrought  loose ;  one  rider  in  the  after- 
hold  broke ;  three  lower-deck  beams  decayed,  and  sprung  abaft 
the  main-mast ;  three  and  one-half  ditto  decayed,  and  sprung 
before  the  main-mast;  six  lower  deck  knees  decayed,  and 
sprung ;  three  breast-hooks  forward  in  the  lower-hold,  and  one 
above  the  deck,  decayed ;  one  plank  below  the  lower-deck  beams, 
on  each  side,  decayed ;  and  two  planks  on  the  larboard  side  of 
the  bilge  taken  off,  to  examine  the  timbers,  which  we  find  good, 
but  the  iron-work  quite  gone  ;  the  ceiling  on  the  floor,  in  general, 
quite  loose ;  the  iron- work  about  the  hanging-knees  in  general 
decayed,  and  the  timber  about  the  bolts  ;  a  part  of  the  outside 
doubling  we  have  taken  off,  in  order  to  examine  the  state  of  the 
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Douglas     plank  and  iron- work  ;   the  plank  we  find  good  and  sound,  but 
Scougall.    the  bolts  and  nails  quite  gone ;    the  boltsprit  is  sprung,  and  the 
[*273]      stem  wrought  loose,  *on  account  of    the  decayed  iron,   and 
labouring  of  the  ship  at  sea. 

N.B.  There  is  one  top-timber,  and  two  ceiling  planks,  broke 
in  the  'twixt  decks,  on  the  starboard  side. 

(Signed)     John  Scott. 
Greenock,  July  12,  1804.  Robert  Steele. 

Second  Report. 

Agreeable  to  the  appointment  of  Nathan  Wilson,  Esq.,  justice 
of  the  peace,  we  have  examined  and  surveyed,  a  second  time, 
the  ship  North  Star,  of  Leith,  at  present  in  dock  here,  after  the 
doublings  is  taken  off  the  bows,  and  some  of  the  lower-deck 
beams  and  breast-hooks  is  taken  out,  a  great  number  of  tree-nail 
and  bolt-holes  are  bored  all  over  the  bottom,  from  the  keel  to 
the  bends ;  most  part  of  the  old  bolts  extracted ;  we  find  the 
timber  and  plank  sound  and  fresh,  as  far  as  can  be  seen ;  and 
it  is  our  joint  opinion  that,  after  the  repairs  going  on  are 
completed,  and  what  is  pointed  out  to  us  by  Mr.  Scott  and 
Captain  Edmonstone,  that  the  ship  North  Star  will  be  staunch 
and  sea-worthy,  and  fit  to  proceed  on  her  present  voyage  to 
Pictou  in  North  America. 

(Signed)     John  Scott. 

Robert  Steele. 

Francis  Morgan. 
Greenock,  Aug.  10,  1804.  John  Galt. 

The  log-book  was  not  produced  in  an  entire  state,  a  great 
part  of  it  having  been  used  for  making  cartridges ;  but  some 
leaves  of  it  were  produced,  which  went  to  confirm  the  protest. 
Neither  the  master  nor  any  person  on  board  at  the  time  of  the 
storm  were  examined  as  witnesses.  Steele  and  Scott  were 
[  *274  ]  examined,  *and  reconciled  the  first  and  second  report  by  stating 
that  the  second  related  to  parts  of  the  ship  which  could  not  be 
inspected  at  the  time  when  the  first  report  was  made ;  part  only 
of  the  doubling  or  outer  planks  having  been  taken  off  at  time  of 
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the  first  report,  whereas  the  whole  had  been  taken  off  when  the     Douglas 
second  was  made.  Scouoall. 

The  Court  by  interlocutor  December  6th,  1811,  adhered  to 
the  Lord  Ordinary's  interlocutor  reclaimed  against.  Immediately 
before  pronouncing  that  interlocutor  the  respondents  produced, 
and  were  allowed  to  lodge  in  process,  a  letter,  which  had  been 
mislaid,  and  had  not  been  till  then  recovered,  written  to  them 
by  Scott,  who  was  employed  to  repair  the  vessel  after  she  had 
been  opened  up.     The  letter  was  as  follows  : 

"  Greenock,  28t&  July,  1804. 
"  Messrs.  B.  Scougall  &  Co.,  Leith. 

"  Gentlemen, — Captain  Anderson  delivered  us  your  favour  of 
the  24th  instant.  Next  day  we  began  our  operations  on  your 
ship,  the  North  Star.  All  the  doublings  is  nearly  stript  off  both 
bows,  and  two  of  the  worst  of  the  lower-deck  beams  is  taken 
out  and  some  of  the  hanging-knees.  The  ship  turns  out  much 
better  than  ever  we  could  imagine.  All  the  timbers  in  the  wake 
of  beam-ends  is  perfectly  sound  and  fresh,  and  nothing  is  as 
yet  discovered  defective  in  any  part  of  the  ship  that  we  have 
opened  and  examined.  The  bolts  in  the  doubling  is  innume- 
rable, and  very  difficult  to  extract.  All  the  inside  plank  is 
sound  and  good.  We  have  now  a  much  better  opinion  of  the 
ship  than  we  had,  and  will  write  you  next  week  *how  she  proves,  [  *275  ] 
before  we  put  any  thing  new  on  her.    We  remain,"  &c. 

(Signed)        "John  Scott  &  Sons." 

The  Court  afterwards  by  interlocutor  29th  May,  1812,  remitted 
to  the  Lord  Ordinary  to  examine  Scott  again  as  to  the  circum- 
stances set  forth  in  the  above  letter,  and  generally  as  to  the 
state  of  the  vessel. 

Scott  was  accordingly  again  examined,  and  the  most  material 
part  of  the  deposition  with  reference  to  the  above  letter  was  as 
follows : 

"  Depones,  that  the  second  report  is  perfectly  correct ;  and  he 
adds,  in  general,  that  he  is  now  satisfied  that  what  he  stated  in 
that  report,  and  letter  of  28th  July,  is  perfectly  correct  and 
true.     Being   interrogated,  if  he  wishes  to  alter  his   former 
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Douglas  deposition,  now  that  he  has  seen  said  letter  ?  depones,  that  he 
Scougall.  does  not.  Interrogated  for  the  defenders,  whether  he  is  now  of 
opinion,  that  any  of  the  facts  stated,  with  regard  to  the  state  of 
the  vessel,  in  the  first  report,  was  erroneous  ?  depones,  that  he 
does  not  wish  to  contradict  the  statement  made  in  said  report ; 
but  he  adds,  in  explanation,  that,  from  the  slight  and  cursory 
inspection  which  he  made  of  the  vessel  at  the  time  he  made  his 
first  report,  he  thought  there  was  a  certain  decay  in  her,  but, 
upon  more  minute  inspection,  which  he  was  enabled  to  make  by 
taking  off  her  doublings,  she  turned  out  to  be  in  a  much  better 
state  than  he  at  first  thought  her.  Interrogated,  whether,  if  he 
had  known  the  state  of  the  vessel  to  be  such  as  it  turned  out  to 
[  *276  ]  be,  on  a  minute  inspection  at  Greenock,  he  would  have  •con- 
sidered her  in  a  fit  or  safe  state  for  a  voyage  to  America  from 
Leith  ?  depones,  that  he  certainly  would,  and  that  many  ships 
in  a  worse  state  have  gone  to  America  and  back  again  ;  and  the 
deponent  adds,  that  the  vessel  in  her  voyage  from  Leith  to 
Greenock,  had  experienced  a  severe  storm  and  heavy  sea,  and 
had  suffered  by  it." 

The  Court  by  interlocutor  of  27th  May,  1818,  adhered  to  the 
interlocutor  reclaimed  against ;  and  from  these  interlocutors  the 
underwriters  appealed. 

Sir  S.  Romilly  and  Mr.  Adam,  for  appellants ;  Mr.  Serjeant 
Marsliall  and  Mr.  Grant,  for  respondents. 

Eldon,  L.  C. : 

This  is  a  mere  question  of  fact,  whether  this  ship  when  she 
sailed  from  Leith  to  Pictou  in  North  America  was  sea-worthy,  or 
well  furnished,  tight,  staunch,  and  strong  for  the  voyage  insured. 
I  have  often  had  occasion  to  observe  here,  that  there  is  nothing 
in  matters  of  insurance  of  more  importance  than  the  implied 
warranty  that  a  ship  is  sea- worthy  when  she  sails  on  the  voyage 
insured ;  and  I  have  endeavoured,  both  with  a  view  to  the 
benefit  of  commerce  and  the  preservation  of  human  life,  to 
enforce  that  doctrine  as  far  as,  in  the  exercise  of  a  sound 
discretion,  I  have  been  enabled  to  do  so. 

It  is  not  necessary  to  inquire,   whether  the  owners  acted 
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honestly  and  fairly  in  the  transaction  ;    for  it  is  clear  law  that,      Douglas 

however  just  and  honest  the   intentions  and   conduct  of  the    scougall. 

owner  may  be,  if  he  is  mistaken  in  the  fact,  and  the  vessel  is  in 

fact  not  sea-worthy,  the  underwriter  is  not  liable.     And  this, 

*I  think,  may  be  fairly  stated,  without  imputing  any  moral      [  *277  ] 

blame  to  the  owners  in  this  case,  that  both  they  and  the  Leith 

ship-carpenters  undertook  to  run  some  risk ;  as  it  is  quite  clear 

that,  whether  it  be  customary  to  strip  off  the  double  skins  or 

coatings,  or  not,  unless  they  do  go  through  that  operation,  they 

may,  without  intending  wrong,  fall  into  fatal  mistake.     Here 

the  stripping  off  of  both  skins  did  not  take  place,  and  the  outer, 

if  stripped  off  at  all,  was  but  very  partially  stripped  off;  and  it 

is  not  speaking  too  harshly  to  say  that  the  owner  was  willing 

she  should  be  repaired  at  the  very  least  expense  that  should 

appear  to  be  necessary. 

The  ship  sails,  and  appears  to  have  been  for  two  or  three 
days  in  a  violent  storm.  If  so  damaged  as  that  the  damage 
might  be  fairly  considered  as  the  effect  of  the  storm,  that  is  one 
view  of  the  case.  But  if  damaged  in  such  a  manner  as  in 
common  probability  she  would  not  be  if  she  had  been  sea- worthy 
when  she  sailed  on  the  voyage,  the  implied  warranty  is  not 
observed. 

On  the  ship  coming  into  port  she  was  surveyed  by  Scott  and 
Steele,  and,  whatever  Scott  might  say  in  1812,  it  is  clear  that 
he  and  Steele,  applying  particular  assertions  to  particular  facts, 
upon  this  survey,  stated  that  part  of  the  timbers  were  decayed, 
and  that  the  iron  work,  in  general,  was  very  much  decayed  and 
wrought  loose ;  and  they  distinguished  between  that  sort  of 
decay  and  the  damage  which  would  have  been  produced  from 
the  effect  of  the  storm  alone ;  and  no  ingenuity  can  reconcile 
this  with  the  construction  attempted  to  be  put  on  Scott's 
evidence  in  1812.  Steele  states  how  he  reconciles  it  with  his 
second  report,  and  his  evidence  goes  to  *support  the  effect  of  the  [  *278  ■ 
first  survey,  from  which  it  appeared  that  the  ship  was  not  sea- 
worthy for  that  voyage.  Scott  seems  to  have  forgot  his  letter 
of  28th  July,  1804 ;  and  I  do  not  wonder  that,  when  it  was 
produced,  the  Court  felt  a  curiosity  to  see  how  he  would  reconcile 
his  notion  of  the  state  of  the  vessel  on  28th  July,  1804,  with  the 
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Douglas  first  report,  and  his  evidence  in  1811.  Instead  of  that  plain 
Scougall.  way  in  which  Steele  explains  himself,  see  what  species  of 
testimony  he  gives  in  1812  to  explain  the  apparent  contradic- 
tion. Suppose,  however,  that  he  acted  honestly  in  this,  still  it 
could  never  have  been  laid  down  here,  or  recommended  in 
Guildhall  that  his  evidence  in  1812  in  opposition  to  his  first 
report,  and  his  evidence  in  1811  should  do  away  the  effect  of  all 
the  rest. 

I  do  not  say  anything  as  to  the  log-book ;  but  cases  have  been 
sometimes  decided  on  what  is  not  given  in  evidence,  as  well  as  on 
what  is  given.  If  the  captain  was  at  the  port  when  the  survey 
was  made  in  1804,  those  who  wish  to  support  this  demand 
against  the  underwriters,  ought  to  have  called  him,  and  to  have 
asked  him,  "  what  do  you  say  as  to  the  state  of  the  vessel  at  the 
time  of  this  survey  ?  " 

Having  considered  the  whole  of  this  evidence,  I  never  was 
more  clear  about  any  thing  than  that  it  is  proved  to  be  perfectly 
manifest,  and  proved  to  my  entire  satisfaction,  that  this  vessel 
was  not  sea-worthy  for  the  voyage  when  she  sailed,  whatever 
might  then  have  been  the  opinion  of  the  owners  and  carpenters 
who  repaired  her ;  and  if  the  cause  could  have  come,  and  had 
come  here  originally,  I  would  have  recommended  to  give  costs 
[  *279  ]  to  the  underwriters.  *But  it  is  not  customary  to  give  costs 
where  a  decision  of  the  Court  below  is  reversed. 

Judgment  of  the  Court  beloiv  reversed. 


TOL.XYI.] 
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England. — Appeal  from  the  Court  op  Exchequer. 


BULLED  v.  MICHEL  (Clerk). 

(4  Dow,  App.  Cas.  297—334 ;  S.  0.  2  Price,  399— 


196.) 


Bill,  by  Vicar  of  Sturminster  Newton,  for  vicarial  tithes  in  kind 
against  several  occupiers  of  farms.  Answers  (separate)  setting  up 
farm  moduses.  Issues  directed,  and  the  issue  respecting  Bagber  farm 
(Bullen's)  tried.  Proof  for  appellant  Bullen,  plaintiff  in  the  issue,  by 
the  evidence  of  old  persons  that  a  sum  of  5/.  3*.  4rf.  had  been  invariably 
paid  for  the  vicarial  tithe  of  Bagber  farm  for  about  sixty  years  past. 
Offered  in  evidence  for  defendant  (the  Vicar),  to  prove  rankness,  a  rate- 
paper,  from  which  it  appeared  that  the  whole  parish  had,  during  the 
same  period,  paid  rates  in  the  same  way  in  lieu  of  vicarial  tithes, 
amounting  together  to  68/.  Offered  also  certain  entries,  without  date, 
but  proved  to  be  of  the  handwriting  of  the  end  of  the  thirteenth  or 
beginning  of  the  fourteenth  century,  in  a  book  called  the  Chartulary  of 
Glastonbury  Abbey ;  viz.  an  entry  of  the  ordination  of  the  Bishop  on 
the  appropriation  of  the  church  of  Sturminster  to  the  Abbey :  and  the 
entry  immediately  following,  beginning  with  the  words  "  portions  of 
the  church  of  Sturminster  assigned  to  the  vicarage  to  be  ordained  to 
remain  in  the  same  for  ever, "  and  then  enumerating  the  several  articles 
with  the  value  of  each,  without  any  allusion  to  a  money  payment  in 
hen  of  the  tithes,  and  making  the  whole  vicarage  of  the  clear  yearly 
value  of  9/.  12*.  o±d.  This  entry  was  offered  as  a  copy  of,  or  extract 
from,  the  endowment,  the  original  being  lost.  The  book  was  produced 
from  the  muniment  room  of  the  Marquis  of  Bath,  who  had  lands  which 
had  belonged  to  the  Abbey,  but  not  in  Sturminster  Newton.  This 
evidence  for  the  defendant  having  been  admitted  on  a  second  trial,  and 
a  further  trial  having  been  refused  by  the  Court  of  Exchequer: — 
objections  to  the  admission  of  the  Chartulary ;  1st,  that  the  book  *did 
not  come  from  the  proper  custody ;  2ndly,  that  the  endowment  itself 
could  have  been  no  evidence  on  this  issue ;  and  if  it  could,  yet  the  entry 
respecting  the  portions  assigned  to  the  Vicar  did  not  purport  to  be  a 
copy  or  extract,  and  was  not  good  secondary  evidence ;  3rdly,  that  this 
was  res  inter  alios  acta; — over-ruled  by  the  House  of  Lords  on  the 
grounds,  1st,  that  the  custody  was  proper;  2ndly,  that  the  entries  were 
authentic  copies  of  instruments  of  which  the  originals  would  have  been 
good  evidence ;  and,  the  evidence  being  admitted  as  evidence  of  reputa- 
tion, that  res  inter  alios  acta  was  no  objection.  Opinion  expressed  by 
Lord  Eldox  (and  implied  by  the  decision  of  the  House)  that  the  rate- 
paper  was  properly  admitted. 

'The  question  in  this  case  was,  whether  a  certain  payment  in 
lieu  of  small  tithes  for  Bagber  farm  was  or  was  not  a  modus ;  and 
the  only  point  of  general  interest  relates  to  the  admissibility  of 
certain  entries  in  an  old  chartulary  as  evidence.  The  point 
sufficiently    appears    from    the  judgments,  which — so  far  as 


1816. 

June  10,  12, 

13. 

Eldon,  L.C. 

Lord 
Redbsdale. 

[297] 
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Bullen      material  to  the  question  of  the  admissibility  of  the  evidence — 
Michel,     were  as  follows : — ] 

June  13.      Lord  Rbdbsdalb  : 

1 320]  The  book,  which  was  produced  as  the  chartulary  or  ledger- 

book  of  the  Abbey  of  Glastonbury,  was  of  this  kind.  The  steward 
of  the  Marquis  of  Bath  proved  that  it  had  been  kept  in  the 
muniment  room  of  the  Marquis,  who  was  proprietor  of  certain 
lands  which  had  formerly  belonged  to  the  Abbey ;  and  it  is  well 
known  such  books  are  sometimes  found  in  the  possession  of 
private  individuals,  who  have  got  lands  which  had  belonged  to 
[  *32l  ]  the  Abbey.  The  proper  custody  *perhaps  was  the  Augmentation 
Office.  But  the  fact  is,  that  these  chartularies,  or  ledger-bookf, 
have  in  some  instances  got  into  the  hands  of  private  person?, 
instead  of  being  kept  in  the  Augmentation  Office. 

The  objections  that  were  made  to  the  reading  of  the  entries  in 
this  book  were  of  three  descriptions : — 1st,  that  the  custody  was 
not  the  proper  one,  an  objection  however  which  seems  not  to 
have  been  pressed  at  the  last  trial;  2nd,  that  the  entries  did 
not  contain  evidence  in  itself  proper  to  be  received ;  and  3rf, 
that,  if  they  did,  the  matter  was  res  inter  alios  acta,  with  which 
the  owner  of  Bagber  farm  had  nothing  to  do. 

With  respect  to  the  book  itself,  many  observations  were  made 
upon  it  as  containing  matter  not  at  all  connected  with  the 
possessions  of  the  Abbey.  But,  as  far  as  I  can  judge  from  this 
writing,  there  are,  from  the  sixteenth  page  for  a  considerable 
extent  into  the  book,  various  entries  with  which  the  Abbey  was 
concerned,  and  such  as  are  usually  found  in  this  sort  of  books 
belonging  to  Abbeys ;  for  the  monks  were  in  the  habit  of  trans- 
cribing instruments  which  concerned  the  Abbeys,  and  also  of 
transcribing  public  instruments  as  far  as  they  related  to  their 
own  interests.  It  is  that  kind  of  book  therefore  in  which  ancient 
deeds  and  instruments  are  usually  transcribed  for  the  sake  of 
reference  and  preservation,  as  is  the  custom  in  families  which 
have  a  muniment  room. 

Search  was  made  in  the  Bishop's  registry  to  ascertain  whether 

an  endowment  of  the  vicarage  existed,  but  none  was   found. 

Then  this  book  was  produced,  and  it  contains  entries  which 

[  *;22  ]      appear  to  *be  transcripts  of  two  instruments :  1st,  the  ordinance 


YOL.XYI.J  1816.    H.  L.    4  DOW,  822—823.  79 

of  the  Bishop  of  Salisbury  for  the  appropriation  of  the  church  to      Tullbn 
the  Abbey.     Now  it  was  expressly  required  by  the  statute  15      michbl. 
Richard  II.  cap.  6,  that,  on  the  appropriation  of  churches,  the 
diocesan  should  ordain  that  the  Vicar  be  well  and  sufficiently 
endowed,  and  that  statute  I  take  to  have  been  in  affirmance  of 
a  practice  before  existing,  and  that  it  was,  previous  to  that 
statute,  required  that  in  cases  of  appropriation  the  Vicar  should 
be  properly  endowed,  and  that  it  was  the  duty  of  the  ordinary 
to  see  that  this  was  done.     The  instrument  of  which  this  seems 
to  be  a  copy  is  the  ordinance  of  the  Bishop  on  the  appropriation 
of  the  church  to  the  Abbey  of  Glastonbury,  in  which  it  was 
provided  that  the  endowment  should  be  ten  marks  at  least, 
"  qua  raleat  annis  singulis  adfirmam  tradi  pro  decern  marcis  ad 
minus,  de."     This  is  very  important  if  it  be  an  authentic  copy 
of  an  authentic  instrument,  as  the  next  instrument  is  con- 
formable to  it,  and  is  entitled  "  Ordinacio  Vicarie  de  Sturminstre" 
Bat  it  has  been  said  that  this  title  was  not  originally  in  the 
book,  as  it  is  written  in  a  very  small  compass.    But  in  looking 
over  the  book  I  find  all  the  titles  put  in  the  same  way,  and  the 
matter  is  not  at  any  rate  of  much  consequence.     This  entry 
begins  with  the  words  "  Porciones  Ecclesue  de  Sturmynstre  Vicarie 
Ordinande  in  eadem  perpetuis  temporibus  duratuf  mansion  cum 
(lardino,  d-c"  and  then  expresses  the   several  articles.     That 
entry  is  in  conformity  to  the  preceding  instrument ;  for,  if  an 
allowance  was  directed,  on  the  appropriation,  as  a  provision  for 
the  Vicar,  and  that  was  not  made,  the  law  was  that  the  appro- 
priation *was  void ;  and  though  at  this  distance  of  time  it  is  to       [  *323  ] 
be  presumed  that  every  thing  was  rightly  done,  yet  at  that  time, 
unless  the  vicarage  was  endowed  as  appointed  by  the  Bishop's 
ordinance,  the  appropriation  was  void ;  and  it  was  important  for 
them,  therefore,  to  preserve  the  ordination,  and  the  endowment 
making  provision  for  the  Vicar  in  terms  of  the  ordinance  for  the 
appropriation.    Then  these  entries  appeared  to  be  copies  of  au- 
thentic and  contemporaneous  instruments,  the  one  immediately 
following  and  corresponding  to  the  other.    So  the  several  articles 
*ere  enumerated,  and  the  value  of  each,  making  the  annual 
value  of  the  vicarage  91.  12s.  5 Jd.  after  all  charges  deducted. 

The  question  is  whether  this  copy  so  produced  was  properly 
admitted  in  evidence ;  and  first  it  was  made  a  question  whether 
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Bullex      the  original,  if  produced,  would  have  been  admissible  evidence. 

Michel.  Your  Lordships  observe  that  this  evidence  was  offered  to  rebut 
a  presumption  which  the  jury  were  called  upon  to  draw  from 
the  plaintiff's  evidence,  that  this  was  an  immemorial  payment. 
To  rebut  that,  the  Vicar  produces  evidence  to  shew  that  it  was 
impossible  to  draw  that  presumption,  and  that  the  jury  ought  to 
presume  the  other  way ;  because,  from  what  appeared  to  be  the 
value  of  the  whole  at  three  several  times,  and  the  value  of  one 
parcel  at  another  time,  this  sum  of  51.  8*.  4d.  for  Bagber  farm 
was  so  much  beyond  what  it  could  possibly  have  been  in  the 
time  of  Richard  I.,  that  it  was  impossible  it  could  be  an 
immemorial  payment.  Upon  the  principle  of  some  of  the  argu- 
ments for  the  appellant,  no  evidence  could  ever  be  given  to  show 
that  a  modus  was  too  rank.  You  never  can  prove  directly  the 
[  *324  ]  *value  of  the  several  articles  in  the  time  of  Richard  I.  You  can 
only  shew  what  has  been  reputed  to  be  the  value  ;  and  in  ques- 
tions of  reputation,  res  inter  alios  acta  is  no  objection,  and  so  it 
seems  to  be  admitted  in  other  parts  of  the  case.  The  taxation 
of  Pope  Nicholas  was  res  inter  alios  acta  A  The  occupier  of 
Bagber  farm  had  nothing  to  do  with  it.  But  it  is  evidence  of 
the  value  of  the  vicarage  as  estimated  for  the  purposes  of  that 
taxation.  So  the  survey  of  28  Henry  VIII.  is  res  inter  alios  acta ; 
but  these  surveys  are  constantly  admitted  in  evidence,  not  as  an 
accurate  account  of  the  precise  value,  but  as  an  estimate  of  the 
value  from  which  the  jury  may  draw  an  inference.  So  it  is 
with  regard  to  the  inquisition  ad  quod  damnum,  in  the  37th  of 
Edward  III.  The  occupier  of  Bagber  farm  had  no  concern  with 
it;  but  it  was  admitted  to  shew  that  at  that  time  the  tithes 
were  estimated  to  be  of  such  a  particular  value,  from  which  the 
jury  might  draw  their  inference. 

I  take  it  then  the  original  instruments,  if  they  could  have 
been  produced,  would  have  stood  on  the  same  ground  as  the 
taxation  of  Pope  Nicholas,  the  inquisition  on  the  writ  of  ad  quod 
damnum,  the  survey,  and  a  variety  of  similar  evidence,  such  as 
old  leases  of  other  lands,  from  which  the  jury  may  draw  their 
inference.     They  are  evidence  of  reputation,  as  to  matters  where 

t  This  refers  to  a  valor  or  taxation  estimated  yearly  value  of  £10,  and 

of  Pope  Nicholas  in  1291,  by  which  that  the  Rectory  was  estimated  to  be 

it  was  found  that  the  Vicarage  of  worth  £13  6«.  8<J.    See  p.  308  of  the 

Sturminster  Newton  was  then  of  the  original  report. — E.  C. 
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no  other  evidence  can  be  had,  to  rebut  the  presumption  raised      Bullen 
for  the  other  side ;  for  it  is  merely  a  presumption.  Michel. 

This  being  the  view  I  have  of  the  matter,  the  only  question 
then  is  whether  the  entries  in  this  book  are  evidence  of  these 
two  instruments.  If  the  originals  could  be  produced,  these 
entries  could  *not  be  evidence.  But  search  has  been  made,  [  *325  ] 
and  the  originals  cannot  be  found ;  and,  as  a  great  authority 
observes,  if  we  shut  our  eyes  to  that  sort  of  inferior  evidence  in 
cases  where  no  other  can  be  had,  we  shall  do  constant  injustice. 
The  best  evidence  is  often  lost  through  carelessness,  the  injuries 
of  time,  and  various  other  circumstances ;  and  secondary  evi- 
dence is  then  admitted  to  raise  a  presumption  or  inference 
where  no  direct  evidence  can  be  had.  This  then  is  the  next  best 
evidence ;  and  perhaps  evidence  still  more  inferior  might  have 
been  admitted  if  this  could  not  have  been  produced.  This,  how- 
ever, appears  to  be  the  best  after  the  originals  ;  for  what  is  it  ? 
These  two  instruments  seem  to  have  been  copied  by  a  person 
employed  for  the  purpose,  probably  one  of  the  monks,  and 
deposited  among  the  muniments  of  the  Abbey,  because  it  was 
important  for  the  interests  of  the  Abbey  that  the  instruments 
should  be  preserved ;  and  for  the  same  reason  it  might  be  pre- 
sumed that  they  were  faithful  copies;  at  least  there  appeared 
to  have  existed  no  motive  to  make  them  otherwise,  and  they 
were  found  in  a  situation  where  they  were  likely  to  be  kept. 
The  second  instrument  was  particularly  important  to  the  Abbey 
as  following  the  appropriation,  and  being  evidence  to  show  that 
the  vicarage  had  been  endowed  to  the  extent  required,  and  that 
the  appropriation  was  consequently  good  and  not  void.  It  was 
material  for  the  Abbey  also  that  the  values  should  be  correct, 
and  especially  that  they  should  be  high  enough,  as  it  was 
necessary  that  the  endowment  should  be  of  the  value  of  ten 
marks  at  least ;  and  is  it  credible  then  that,  if  this  one  little 
farm  paid  the  sum  of  51.  3*.  4d.,  the  circumstance,  *when  they  [  *326  ] 
were  valuing  the  whole  vicarage  tithes,  should  not  have  been 
mentioned  in  this  instrument  ?  This  therefore  is  in  my  opinion 
evidence  proper  to  be  received,  and  decisive  on  the  subject. 

It  has  been  objected  that  the  Judge  stated  to  the  jury  that  the 
latter  entry  was  contemporaneous  with  the  endowment.     Sup- 
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Bullbn  posing  that  to  be  a  ground  of  objection,  it  is  little  better  than 
Michel,  cavilling  about  words ;  for  the  meaning  was  that  it  was  made 
about  the  same  time.  But  even  critically  speaking  I  should  be 
of  opinion  that  it  was  made  at  the  same  time,  and  preceded  the 
actual  appointment  of  the  Vicar,  for  the  words  are,  portions,  &e. 
assigned  to  the  vicarage  to  be  ordained. 


[  327  ]       Eldon,  L.  C. : 

I  shall  comprise  what  I  have  at  present  to  say  upon  this  case 
in  a  narrow  compass.  The  suit  was  instituted  twelve  years  ago, 
and  the  question  is  whether  an  issue  shall  for  the  third  time  be 
directed ;  there  being  already  one  verdict  for  the  appellant 
establishing  the  modus,  and  another  for  the  respondent  against 
the  modus.  But  though  this  cause  has  endured  twelve  years 
already,  yet,  if  it  be  necessary,  regard  being  had  to  the  course  of 
a  court  of  equity  in  these  cases,  we  must  subject  the  parties  to 
what  we  know  belongs  to  a  third  trial. 

This  was  a  bill  filed  in  the  Court  of  Exchequer  by  the  Vicar  of 
Sturminster  Newton,  for  an  account  and  payment  of  tithes  in 
kind ;  and  there  is  this  singularity  in  the  case,  that  all  the  lands 
[  *328  ]  in  the  *parish,  except  the  Common  Meads,  if  the  defence  can  be 
supported,  are  covered  with  moduses,  the  whole  of  them  amount- 
ing to  682.,  being  contracts  for  valuable  consideration  so  long  ago 
as  the  time  of  Bichard  I.,  and  that  too  exclusive  of  the  tithe  of 
corn  and  grain ;  and  a  jury  was  to  be  called  upon  to  conclude 
that  the  tithes  of  this  parish,  excluding  those  of  corn  and  grain, 
amounted,  in  pecuniary  value,  in  the  time  of  Bichard  I.,  to  68/. 
a  year.  We  know  what  was  the  value  of  money  at  that  time ; 
and  then  consider  that  the  Bector  was  to  have  the  tithe  of  corn 
and  grain  ;  and  if  so,  I  think  there  is  hardly  any  clergyman  who 
would  not  wish  at  this  day,  I  mean  if  there  are  no  moduses,  to 
have  the  living  of  Sturminster  Newton ;  for  if  the  tithes  of  that 
parish  were  of  such  value  then,  what  must  their  value  be  now  ? 

The  defendants  however  stated  these  moduses,  and  that  they 
were  ready  to  pay  them.  It  was  proved  (so  it  is  stated  in  the 
Judge's  notes)  that  for  a  long  time  tithe  had  not  been  paid  for 
this  farm  qua  tithes,  but  certain  payments  in  money ;  and  that 


TOL.XVI.]         1816.     H.  L.    4  DOW,  828—880.  88 

no  tithe  in  kind  had  been  paid  daring  that  period.  Then  the  Bullbk 
rate-paper  was  given  in  evidence,  which  Justice  Chambre  had  michei. 
refused  at  the  first  trial,  and  it  was  contended  that  the  only  use 
that  could  be  made  of  it  was  this,  not  that  any  inference  could 
legally  be  drawn  from  the  whole  as  to  any  particular  place,  but 
that,  reddendo  singula  singulis,  what  was  applicable  to  farm  A. 
should  alone  be  read  as  to  farm  A.,  and  what  was  applicable  to 
farm  B.  should  alone  be  read  as  to  farm  B.,  and  so  on.  Now  it 
appears  to  me  that  this  is  clear  evidence  with  quite  a  different 
application.  In  the  *case  of  the  Warden  and  Minor  Canons  of  [  *329  ] 
St.  PauVs,\  a  book  of  rates  containing  a  variety  of  payments  was 
produced,  and  was  taken  as  evidence  in  this  view,  that  it  must 
be  contended  that  all  of  them  were  customary  payments,  or  that 
it  might  rationally  be  inferred  that  none  were  so.  The  rate-book 
then  seems  to  me  not  merely  good,  but  most  material  evidence, 
upon  this  issue. 

Now  on  considering,  in  addition  to  the  rate-paper,  the  taxation 
of  Pope  Nicholas,  the  inquisition  on  the  writ  of  ad  quod  damnum, 
and  the  survey,  26  Hen.  VIII.,  I  confess  I  am  surprised  that  any 
issue  at  all  should  have  been  directed,  as  I  can  now  state  that  it 
appears  to  me  that,  independent  of  this  chartulary,  there  is 
demonstrative  evidence  that  this  is  no  modus ;  and  it  is  not  the 
principle  of  a  court  of  equity,  because  there  is  a  question  of  fact 
which  may  be  tried  by  a  jury,  on  that  account  merely,  to  send  it 
to  be  so  tried.     That  is  not  the  principle  of  a  court  of  equity. 

Mr.  Justice  Chambre,  at  the  first  trial,  thought  that  neither 
the  rate-book  nor  the  chartulary  ought  to  be  received.  On  a 
motion  for  a  new  trial  the  Court  was  of  opinion  that  the  rate- 
look  and  chartulary  ought  to  be  received  in  evidence ;  and  it 
was  made  a  question  at  the  Bar,  as  to  the  chartulary,  whether 
the  judgment  of  the  Court  of  Exchequer  was  merely  that  it  was 
competent  or  admissible  evidence,  or  whether  the  judgment  was, 
that  it  was  not  only  admissible,  but  that  it  ought  also  to  have 
some  effect.  If  I  were  sitting  to  decide  whether  this  book  was 
competent  evidence,  and  were  of  opinion  that,  though  competent, 
it  ought  to  have  *no  effect,  I  could  never  think  of  sending  it  to  [  *330  ] 
a  jury  if  satisfied  that  the  direction  to  the  jury  ought  to  be  that, 

f  Warden,  <fcc,  of  St.  PauVa  v.  Morris,  9  Ves.  155. 
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Bullen  after  looking  at  the  book,  they  were  to  shut  it  again  as  if  they 
Michel,  had  never  seen  it ;  and  if  there  was  any  difference  of  opinion  on 
that  point  among  the  Judges  below,  I  agree  with  the  majority 
that  it  must  have  some  effect ;  though  they  said,  very  properly, 
that  they  could  not  appreciate  what  effect  it  ought  to  have  on 
the  minds  of  the  jury,  because  that  might  depend  on  circum- 
tances,  and  on  the  nature  and  import  of  the  whole  evidence. 


[  332  ]  Then  have  the  entries  in  this  book  been  properly  received  in 

evidence  ?    It  has  been  said  that  even  the  endowment  itself,  if  it- 
had  been  produced,   ought  not  to  have  been  received.    Not 

[  *333  ]  received,  my  Lords !  *By  what  evidence  can  you  negative  such 
an  issue  as  this  ?  We  produce  general  evidence  of  the  value  of 
the  lands,  and  show  that  the  value  of  the  whole  lands  was  not 
equal  to  your  alleged  tenth  at  the  time  of  Bichard  I.  On  what 
principle  was  the  taxation  of  Pope  Nicholas  received  ?  On  what 
principle  the  inquisition  in  the  87th  of  Edward  III.  ?  On  what 
principle  the  survey  in  26  Henry  VIII.  ?  On  what,  but  this, 
that,  from  the  nature  of  such  issues,  they  must  be  met  by  this 
general  evidence  of  value,  and  that  evidence  is  demonstrative 
that  the  payment  in  this  case  could  not  be  a  real  modus; 
because,  upon  that  supposition,  your  tenth  must  be  of  greater 
value  than  that  tenth  and  the  other  nine  parts  together,  which 
is  impossible. 

Then  as  to  the  custody  in  which  the  book  was  found,  it  is  the 
natural  and  proper  custody  for  such  a  book ;  for,  as  to  this 
purpose,  it  is  the  custody  of  the  Abbey  of  Glastonbury.  I  do 
not  trouble  your  Lordships  about  the  question,  whether  the 
Judge  was  right  in  saying  that  this  entry  was  contemporaneous 
with  the  endowment.  The  entry  appears  to  be  a  transcript  of 
the  original  instrument,  and,  within  the  scope  and  principle  of 
all  the  authorities,  ought  to  be  received  as  evidence.  The  result 
is  clear,  and  on  this  ground  alone  the  new  trial  might  be 
refused ;  and  I  should  have  thought  it  unnecessary  to  touch 
upon  the  other  parts  of  the  case,  had  it  not  appeared  to  me  in 
the  course  of  the  argument,  that  notions  were  entertained 
respecting  the  functions  of  a  court  of  equity,  which  rendered  it 
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proper  not  to  dispose  of  this  case  without  taking  *care  that  your  bullen 
Lordships'  decision,  if  it  should  rest  on  this  point,  should  not  Michel. 
prejudice  the  other  points  in  the  cause.  r  »334  -. 

Appeal  dismissed,  and  the  order  complained  of 
affirmed. 


Scotland. — Appeal  from  the  Court  of  Session. 


HIGGINS   v.   LIVINGSTONE   and    Others. 

(4  Dow,  App.  Cas.  341—363.) 

Certain  of  the  trustees  under  an  Act  of  Parliament  for  making  a  road, 
the  fund  provided  by  the  Act  being  neither  sufficient  nor  available  for 
the  object  until  the  completion  of  the  road,  raise  money  on  their  per- 
sonal credit  to  carry  on  the  work,  and  afterwards  bring  an  action  against 
the  other  trustees  who  had  attended  any  of  the  meetings,  for  payment  of 
an  equal  proportion  each  of  the  whole  expense  of  the  road,  or  at  least 
for  a  proportion  of  the  expense  authorized  at  the  meeting  or  meetings 
which  they  attended.  It  having  been  decided  on  a  previous  appeal  to 
the  House  of  Lords  that  the  mere  fact  of  presence  at  meetings  did  not 
constitute  kprimd  facie  ground  of  personal  liability,  and  the  case  having 
been  accordingly  remitted  back  to  the  Court  of  Session;  that  Court, 
after  ordering  an  amended  statement  of  facts  from  the  pursuers, 
sustained  *the  defences  of  those  trustees,  against  whom  nothing  was 
alleged  and  proved  except  the  mere  fact  of  presence  at  meetings ;  but 
as  to  those  trustees  who  signed  contracts,  they  were  held  personally 
liable  for  a  proportion  of  the  expense  of  such  contracts  as  they  signed ; 
and  this  judgment  was  affirmed  by  the  House : — 

Dicerde  Lord  Eldon,  L.  0.  :  That  when  trustees  confined  themselves 
to  the  Act  of  Parliament  and  the  application  of  the  parliamentary  funds, 
they  were  not  personally  liable;  but  that  this  also  rested  on  strong 
principle,  that  as  the  trustees  must  know  whether  there  are  funds  to 
carry  on  the  work,  when  they  contract  with  those  who  do  not  know, 
they  shall  be  considered  as  representing  that  there  are  funds,  and  shall 
be  bound  to  provide  funds  to  pay  the  contractors. 

In  1792,  an  Act  of  Parliament  was  passed  for  making  a  new 
road  from  Edinburgh  to  Glasgow,  by  Bathgate  and  Airdrie,  and 
the  principal  proprietors  of  land  in  those  parishes  of  the  counties 
o!  Linlithgow  and  Lanark,  through  which  the  road  was  to  pass, 
together  with  the  provosts  or  chief  magistrates  of  the  cities  of 
Edinburgh,  Glasgow,  and  Burgh  of  Linlithgow,  and  sheriffs 
depute  of  the  counties  of  Linlithgow,  Lanark,  and  Edinburgh, 
were  nominated  trustees  for  carrying  the  Act  into  execution. 


1814. 
April*. 

1816. 
July  1. 

Eldon,  L.C. 
[  3«  J 


[  *342  ] 
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The  trustees  were  authorized  to  hold  their  first  meeting  on  the 
first  Saturday  of  June,  1792,  and  half  yearly  meetings,  at 
which  all  orders  for  issuing  or  borrowing  money,  for  assigning 
the  tolls  in  security,  and  for  erecting  side  bars,  were  to  be 
given.  The  trustees,  or  any  five  or  more  of  them,  or  persons 
appointed  by  any  five  or  more  of  them,  were  empowered  to  levy 
certain  tolls  and  duties.  Some  proprietors  more  immediately 
interested  in  the  object  of  the  Act  had  subscribed  a  sum  of 
8,650Z.,  *towards  carrying  it  into  execution,  of  which  sum,  after 
the  expenses  of  obtaining  the  Act  of  Parliament  had  been 
defrayed,  8,000Z.  remained  applicable  to  the  purposes  of  the 
road,  and  the  trustees  were  empowered  to  raise  this  money  from 
the  subscribers,  their  heirs,  executors,  and  administrators ;  the 
same  to  be  paid  out  of,  and  until  paid  to  remain  a  lien  upon, 
the  tolls  and  duties.  The  trustees  were  also  empowered  to 
borrow  10,000Z.  on  the  security  of  the  tolls ;  to  enter  into  con- 
tracts for  making  and  repairing  the  road,  and  to  assign  the 
proper  powers  and  a  proportion  of  the  tolls  to  the  contractors. 
Private  parties  were  to  be  recompensed  for  the  ground  taken  for 
the  road,  out  of  the  tolls  or  the  money  borrowed  on  the  credit 
thereof ;  and  the  money  raised  by  toll,  and  borrowed  as  afore- 
said, was  to  be  applied  first,  in  defraying  the  charges  of 
obtaining  the  Act;  then  in  defraying  the  expenses  of  erecting 
toll-houses  and  turnpike  gates,  and  of  collecting  the  tolls, 
of  repairing  the  roads,  and  of  management;  after  which  the 
money  was  to  be  applied  in  paying  the  interest  of  the  debt,  and 
extinction  of  the  principal,  &c. 

From  previous  estimates  it  had  been  concluded  that  the  sum 
of  8,65(M.  subscribed,  and  the  10,0CKM.  to  be  borrowed,  would 
have  been  adequate  to  the  object.  But  this  conclusion  turned 
out  to  be  erroneous,  and  two  other  Acts  were  passed,  the  one  in 
1795,  the  other  in  1798,  by  which  the  trustees  were  empowered 
to  raise  an  additional  sum  of  80,000Z.  on  the  credit  of  the  tolls, 
and  the  expense  of  the  road  when  completed  amounted  to 
29,400Z. 

Several  meetings  were  held  under  the  Act,  and  Committees 
were  appointed  to  contract  for  making  bridges  and  parts  of  the 
road,  and  contracts  were  accordingly  entered  into,  which  were 
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afterwards  approved  and  ratified  by  general  meetings.  The  first 
tangible  fond  for  carrying  these  operations  into  effect  was  the 
money  subscribed,  there  being  no  tolls  on  which  money  could 
be  borrowed,  until  the  road  should  be  completed.  The  appel- 
lant's constituents,  who  were  the  trustees  chiefly  interested, 
then  obtained  a  cash  credit  from  the  Bank  of  Scotland  for 
2,<XXM.,  for  which  they  granted  a  bond,  binding  themselves 
"  not  only  as  trustees,  but  also  each  of  us  for  ourselves,  bind 
and  oblige  us  conjunctly  and  severally,  our  heirs,  executors,  and 
successors  whomsoever,  to  content  and  pay,  &c."  Additional 
sums  were  borrowed  by  the  appellant's  constituents  from  indi- 
viduals, to  whom  they  granted  bonds,  by  which  "they  bound 
and  obliged  themselves,  conjunctly  and  severally,  their  heirs, 
executors,  and  successors  whatsoever,  to  content  and  repay  the 
same"  to  the  lenders.  From  these  funds  the  road  contractors, 
and  proprietors  whose  grounds  were  occupied  or  damaged,  were 
paid,  and  the  appellant's  constituents,  on  payment  of  the  sub- 
scriptions and  the  advance  of  these  sums,  were,  from  time  to  time, 
declared  creditors  on  the  tolls  by  regular  meetings  of  the  trustees. 

The  committees  appointed  by  the  body  of  the  trustees,  upon 
entering  into  contracts  with  road-makers,  masons,  &c,  bound 
themselves  only  as  trustees,  while  the  contractors  bound  them- 
selves, their  heirs,  executors,  successors,  and  representatives,  as 
in  the  contract  with  one  Greelman,  who  was  made  "  to  bind  and 
oblige  himself,  his  heirs,  executors,  ^successors,  and  representa- 
tives whatsoever,"  to  complete  the  road,  &c,  while  the  com- 
mittee "bound  and  obliged  themselves,  and  the  whole  other 
trustees  upon  the  said  road,  to  make  payment,  &c." 

When  the  road  was  completed,  the  appellant's  constituents, 
who  had  advanced,  for  the  purposes  of  the  trust,  the  money 
borrowed  on  their  own  personal  credit,  paid  up  the  balances  due 
to  the  contractors,  landowners,  and  others,  who  had  claims 
against  the  trustees,  taking  from  these  persons  assignments  of 
their  claims,  and  then  conveyed  the  whole  to  the  appellant,  who, 
in  their  behalf,  raised  an  action  in  the  Court  of  Session  against 
all  the  other  trustees  whose  names  appeared  in  the  minutes  of 
the  proceedings  as  having  attended  any  of  the  meetings,  con- 
cluding to  have  it  found  that  the  other  trustees  were  bound  to 
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relieve  the  appellant's  constituents  of  a  proportion  of  the  whole 
expense  of  the  road ;  and  should  be  decerned  to  make  payment 
of  1,000L  each,  or  such  sum  as  should  be  found  to  be  the  pro- 
portion, &c.  The  object  of  the  action  was  to  have  all  the 
trustees,  who  had  attended  any  of  the  meetings,  found  per- 
sonally liable  with  their  whole  fortunes  for  a  proportion  of  the 
whole  expense,  or  af  least  for  a  proportion  of  the  expense  of  the 
contracts,  &c,  authorized,  approved,  or  in  any  way  sanctioned, 
at  such  meeting  or  meetings  as  each  had  attended,  and  so  liable, 
per  capita,  or  each  for  an  equal  part,  without  distinction  as  to 
their  acts,  or  the  interest  they  had  in  the  concern. 


1816. 
July  1. 

[353] 
[  *354  ] 


[The  nature  of  the  decision  on  a  former  appeal,  and  the 
particular  facts  alleged  as  to  the  respective  defendants  in  a  con- 
descendence (or  statement  of  facts)  lodged  by  the  pursuers,  after 
a  remit  from  the  House  of  Lords,  sufficiently  appears  from  the 
following  judgment  of — ] 

Eldon,  L.  C. : 

When  the  cause  came  first  before  this  House,  it  was  attended 
by  two  noble  lords  (Roslyn  and  Alvanlby)  since  dead,  who  felt 
this  to  be  a  matter  of  infinite  importance,  and  found  it  very 
difficult  *to  say  that  a  trustee,  by  the  mere  act  of  going  into  the 
room  at  the  time  when  a  meeting  was  held  there,  should  be 
personally  liable  for  all  that  was  done  at  that  meeting;  and  even 
that,  if  the  meeting  homologated  or  sanctioned  the  proceedings 
of  previous  meetings,  and  matters  arising  out  of  them,  he, 
because  he  happened  to  be  present  at  that  meeting,  should  be 
personally  liable  for  the  whole.  I  might  mention  one  or  two 
instances,  connected  with  these  proceedings,  to  enable  your 
Lordships  the  better  to  sift  that  principle,  and  judge  of  the 
extent  of  its  operation.  Suppose  a  man,  nominated  a  trustee  in 
the  Act  of  Parliament,  had  gone,  as  Bussel  did,  into  the  room,  or 
to  the  door  of  the  room,  to  ask  for  a  friend,  and  had  been  seen, 
and  his  name  put  down,  as  the  clerk  puts  down  the  name  of  a 
peer  attending  whether  he  votes  or  not,  he  would  be  personally 
liable  for  all  the  proceedings  though  he  took  no  part  in  them. 
And  so  in  the  case  of  a  magistrate  of  a  burgh,  nominated  a 
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trustee  during  his  office,  if  he  had  gone  into  the  room  at  the 
time  of  holding  a  meeting,  only  one  day  before  the  end  of  his 
year  of  office,  though  he  went  for  no  other  purpose  than  to 
inquire  about  the  health  of  a  friend,  he  would  be  in  like  manner 
personally  liable. 

No  case  decided  in  this  country  applicable  to  the  present  has 
been  found,  except  that  of  Horsley  v.  Bell^  C.  C.  Feb.  9,  1778, 
of  which  I  have  been  *furnished  with  an  accurate  note  by  my 
friend  (Mr.  Cowper)  who  sits  near  me.  On  the  authority  of  one 
noble  Lord,  that  case  was  not  very  satisfactorily  decided.  But 
if  it  is  to  be  understood  in  this  limited  sense,  that  the  commis- 
sioners in  that  case  were  personally  liable,  not  only  as  to  orders 
which  they  signed,  but  also  as  to  those  orders  which,  though 
they  did  not  sign  them,  they  recognised  by  other  orders  which 
they  did  actually  sign  ;  that  is  different  from  attaching  personal 
liability  to  the  mere  circumstance  of  presence  at  meeting,  or 
going  into  the  room. 

As  to  the  general  liability  of  parliamentary  trustees,  if  I  were 
to  give  an  opinion,  I  would  say  that  when  persons  act  under  a 
parliamentary  trust,  and  state  themselves  as  so  acting,  they  are 
not  to  be  held  personally  liable.  But  this  also,  I  think,  rests  on 
strong  principle,  that  as  the  trustees  must  know  whether  there 
are  funds  to  answer  the  purpose,  they,  when  they  contract  with 
others  who  do  not  know,  act  as  if  representing  that  they  had  a 
fund  applicable  *to  the  object,  and  are  then  personally  bound  to 
provide  funds  to  pay  the  contractors. 


HlGGIKS 

v. 
Living- 
stone. 


[  *355  ] 
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t  The  case,  as  stated  in  1  Br.  0.  C. 
(n.),  101,  was  this.  Bill  filed  by 
plaintiff,  the  undertaker  of  a  navi- 
gation at  Thirsk,  in  Yorkshire, 
against  the  commissioners  (named  in 
the  Act  of  Parliament  for  carrying 
it  on)  who  had  signed  the  several 
orders.  Three  questions  were  agi- 
tated at  the  Bar:  1st,  Whether  the 
defendants  were  personally  liable, 
they  contending  that  they  were  ex- 
ercising a  public  trust,  and  that  the 
credit  was  given  to  the  undertaking 
itself,  and  not  personally  to  them, 
and  that  the  remedy  was  therefore 


in  rem;  2nd,  Whether  all  who  had 
been  present  at  any  of  the  meetings, 
and  had  signed  some,  but  not  all  the 
orders,  were  liable  as  to  all  the 
orders,  or  only  as  to  those  which  they 
had  respectively  signed :  3rd,  Whe- 
ther the  plaintiff  was  right  in  filing 
his  bill  in  this  Court,  or  his  remedy 
was  merely  at  common  law.  Ash- 
hurst  and  Gould,  Justices,  and  the 
Lord  Chancellor,  giving  their 
reasons  seriatim  (for  which  see 
Brown),  held  the  affirmative  of  all 
these  propositions.  Decree  affirmed 
in  D.  P.,  March  23,  1787. 
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When  this  case  was  here  before,  the  House  must  have  been  of 
opinion  that  the  mere  circumstance  of  presence  at  a  meeting  of 
trustees  did  not  subject  those  so  attending  as  individuals  to 
contribution,  or  payment  of  the  tradesmen;  for  the  fact  of 
presence  was  then  before  the  House,  by  means  of  the  minutes 
and  names  put  down,  as  fully  as  it  could,  in  this  case,  be  brought 
under  your  Lordships'  view :  and  the  House  could  never  have 
thought  proper  to  remit  the  cause,  if  the  Lords  had  been  of 
opinion  that  mere  presence  at  meetings  did  subject  the  trustees 
to  personal  liability.  And  then,  when  one  considers  the  difference 
between  giving  orders  for  the  execution  of  any  particular  work, 
and  the  fact  of  a  person  merely  coming  into  the  room  while  a 
meeting  on  the  subject  of  the  trust  is  there  held,  it  would  be 
going  a  great  way  to  say  that  a  person,  so  coming  in,  should  be 
personally  liable  for  everything  done  at  the  meeting.  A  person 
may  come  in  for  the  purpose  of  stating  his  opinion  upon  a  par- 
ticular point,  as  Lord  Polkemmet  did  with  respect  to  the  ques- 
tion whether  the  line  of  road  should  be  carried  along  the  north 
side,  or  along  the  south  side,  of  a  certain  swamp  or  bog ;  and 
having  given  his  opinion  on  that  point,  he  leaves  the  room :  and 
then,  when  he  is  no  longer  present,  for  the  minutes  do  not 
distinguish  between  those  who  continued  present  and  those  who 
went  away,  certain  contracts  are  made  at  that  meeting ;  and  if, 
merely  because  the  meeting  gave  its  authority  to  these  contracts, 
he  is  to  be  held  personally  responsible,  it  is  *one  of  the  hardest 
doctrines  that  can  belong  to  the  execution  of  a  public  trust  of 
this  kind. 

Then  this  House  made  the  following  order :  "It  is  ordered 
and  adjudged  by  the  Lords  Spiritual  and  Temporal,  in  Parlia- 
ment assembled,  that  the  cause  be  remitted  back  to  the  Court 
of  Session  to  review  the  interlocutors  complained  of,  of  Dec.  12, 
1799,  and  Feb.  18,  1800,  generally,  and  to  find  from  which  of 
the  defenders,  and  in  respect  of  what  particular  sums  as  to  each 
of  them,  the  Pursuers,  and  which  of  them,  are  entitled  to  pro- 
portional relief,  and  by  reason  of  what  acts  each  such  defender 
became  personally  liable,  and  in  what  sums  the  defenders  are 
respectively  personally  liable  to  contribute  to  such  relief."  When 
the  House  made  this  order  it  was  perfectly  cognizant  of  the 
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minutes,  and  if  the  House  had  meant  to  hold  that,  because 
A.  B.  and  C.  were  at  such  meetings,  and  at  such  periods,  that 
was  sufficient  to  fix  them  personally,  the  House  should  have 
said  so  at  the  time,  and  not  have  sent  the  cause  back  again  to 
the  Court  of  Session,  as  the  minutes  were  then  before  the  House. 

I  would  here  observe  that  even  at  these  Scotch  meetings, 
where  they  have  larger  powers  than  are  given  in  this  country, 
though,  if  the  trustees  confine  themselves  to  the  Act  of  Parlia- 
ment, and  the  application  of  the  funds  provided  under  the  Act, 
they  are  entitled  by  a  majority  to  bind  the  rest ;  yet,  if  they 
enter  upon  the  consideration  of  what  does  not  strictly  belong  to 
the  execution  of  their  duty  as  trustees,  the  majority  cannot  bind 
the  others ;  and  then,  if  the  majority  contract,  before  they  can 
bind  the  minority  they  must  show  certain  acts  of  homologation 
or  approbation,*  by  which  each  is — not  made  liable  in  the  execu- 
tion of  the  trust — but  personally  pledged. 

Now  the  manner  in  which  the  remit  has  been  applied  is  this. 
The  Lord  Ordinary,  to  whom  the  cause  was  remitted  by  the 
Court  of  Session,  to  give  effect  to  the  judgment  of  the  House  of 
Lords,  appointed  the  appellant  to  state  in  separate  condescen- 
dences the  facts,  in  virtue  of  which  each  of  the  respondents  was 
alleged  to  be  liable,  and  the  extent  of  the  liability.  Condescen- 
dences were  accordingly  given  in,  and  the  acts,  in  virtue  of 
which  the  personal  liability  was  incurred  by  each,  and  the  extent 
of  that  liability  were  stated ;  and,  as  to  this  second  point,  the 
appellant's  constituents  persisted  in  maintaining  that  each 
trustee  who  approved  of  any  part  of  the  road,  was  liable  for 
a  proportion  of  the  expense  of  the  whole  road.  This  was 
wonderfully  large.  But  they  say  this,  You  knew  that,  though 
the  road  was  allotted  into  parts  or  districts  for  the  facility  of 
contracting,  the  whole  road  under  the  trust  was  truly  and  in 
fact  only  one  road;  and  therefore,  when  you  authorized  the 
expense  of  a  part,  you  authorized  the  expense  for  the  whole.  It 
would  be  difficult  however  to  bind  any  person  by  such  reasoning 
as  this.  And  then  they  contended  that  each  of  the  respondents 
was  liable  for  a  proportion  of  the  expense  of  every  undertaking, 
of  which,  as  a  member  of  a  meeting  or  otherwise,  he  had 
authorized  the  performance. 
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Sir  Alexander  Livingstone  was  at  a  variety  of  meetings,  was  a 
member  of  committees,  and  signed  contracts.  Lord  Polkemmet 
was  present  at  two  meetings,  which,  among  other  acts,  authorized 
a  committee  *to  contract  for  one  division  of  road,  approved  of  a 
contract  for  another,  and  entered  into  references,  by  which  a 
great  expense  was  incurred,  and,  the  number  present  being 
given,  his  share  was  assigned.  There  is  a  very  able  paper  on 
the  part  of  Lord  Polkemmet,  and  it  represents  his  ignorance  of 
the  expenditure ;  that  in  attending  the  meetings  he  had  two 
particular  objects  in  view,  and  left  them  when  these  were  dis- 
posed of ;  that  the  meetings  were  distant  a  year  and  a  half  from 
each  other ;  that  he  took  no  part  in  the  business  beyond  the 
particulars  mentioned ;  and  that  the  demand  was  a  surprise  upon 
him.  Sir  William  Cunningham  was  present  at  two  meetings ; 
Mr.  Buchanan  was  present  at  three  meetings ;  and  as  to  him 
they  relied  upon  an  answer  written  by  him  to  a  letter  from  their 
agent,  which  he  however  sufficiently  explains. 

Now,  without  troubling  your  Lordships  with  a  further  state- 
ment of  particulars,  the  result  is  that,  with  the  exception  of  the 
cases  of  Hamilton  of  Westport,  and  Sir  Alexander  Living- 
stone, the  circumstance  from  which  the  liability  is  contended 
for  is,  that  the  parties  were  present  at  certain  meetings ;  and 
the  case  of  Nisbet  is  remarkable,  as  he  was  said  to  be  liable  as 
representing  his  ancestor,  because  that  ancestor  was  present  at  a 
meeting. 

Then  the  question  here,  as  I  take  it,  is  this ;  whether,  when 
you  consider  your  own  remit,  it  is  possible  to  say  that  this  last 
judgment  of  the  Court  of  Session  has  miscarried.  It  is  one 
thing  to  say  that  I  shall  content  myself  with  a  condescendence, 
alleging  the  mere  fact  of  presence,  and  another  thing  to  say 
that,  at  such  meetings,  A.  B.  and  C.  *took  such  parts,  with  a 
view  not  to  subject  them  on  account  of  mere  presence,  which 
appears  to  have  been  negatived  by  the  remit,  but  in  consequence 
of  some  acts  done  by  them.  And  though  presence  is  not  prima 
facie  sufficient,  if  it  had  been  shewn  that  a  trustee  was  there, 
and  had  done  so  and  so,  as  in  the  case  of  Sir  Alexander  Living- 
stone, that  would  have  met  the  idea  of  your  Lordships.  But  I 
cannot  think  that  the  meaning  of  the  House  was,  that  the  cir- 
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cumstance  of  mere  presence  at  a  meeting  or  meetings  should 
make  a  trustee  personally  liable. 

After  farther  considering  the  case,  the  first  judgment  was  this. 
"  On  report  of  Lord  Craig,  having  advised  the  memorial  for  the 
pursuer,  with  the  counter  memorial  for  John  Hamilton  Colt,  Esq., 
and  whole  cause,  together  with  the  remit  from  the  House  of  Lords, 
the  Lords  find  that  no  acts  have  been  condescended  upon  sufficient 
to  render  John  Hamilton  Colt  liable  in  payment  of  the  sums 
demanded,  or  in  relief  to  the  pursuers ;  therefore  recall  their  in- 
terlocutors of  Dec.  12, 1799,  and  Feb.  18,  1800,  appealed  from ; 
sustain  the  defences  pleaded  for  the  said  John  Hamilton  Colt ; 
assoilzie  him  from  the  conclusion  of  the  action,  and  decern,  and 
find  no  expenses  due;  appoint  the  condescendences,  answers, 
replies,  and  duplies  given  in  before  the  Lord  Ordinary  to  be 
withdrawn  from  process,  and  make  no  part  of  the  proceedings." 
A  similar  interlocutor  was  pronounced  in  the  case  of  each  and 
every  of  the  defenders.  A  petition  was  presented  by  the  appellant, 
complaining  of  the  interlocutor  as  applicable  to  the  case  of  Sir 
Thomas  Livingstone,  one  of  the  defenders,  in  which  the  *merits 
of  the  cause  were  fully  argued ;  and  short  petitions  were  pre- 
sented against  the  other  defenders,  referring  to  the  argument 
contained  in  that  against  Sir  Thomas  Livingstone. 

Upon  advising  these  petitions,  with  answers,  the  following 
interlocutor  was  pronounced  of  this  date :  "  The  Lords  having 
resumed  consideration  of  this  petition,  and  advised  the  same, 
with  the  answers  thereto  for  Sir  Thomas  Livingstone,  and  the 
common  agent  in  the  ranking  of  Sir  Alexander  Livingstone,  his 
father's  creditors ;  and  having  also  resumed  consideration  of  the 
several  petitions  for  the  pursuer  against  Sir  William  Augustus 
Cunyngham,  the  Honourable  William  Baillie  of  Polkemmet, 
John  Hamilton  Colt,  William  Hamilton,  Andrew  Buchanan, 
George  More  Nisbet,  defenders,  alter  their  interlocutors  re- 
claimed against,  in  so  far  as  to  find  that  the  deceased  Sir 
Alexander  Livingstone  was  personally  liable,  and  that  the  said 
William  Hamilton  is  also  personally  liable  in  payment  of  the 
sums  demanded,  and  in  relief  to  the  pursuer  for  the  expense  of 
each  contracts  or  deeds  as  they  severally  signed,  but  to  no 
farther  extent ;  and  to  that  extent  they  find  the  pursuer  entitled 
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to  have  decreet  cognitionis  causa  against  Sir  Thomas  Living- 
stone, and  remit  to  the  Lord  Ordinary  to  proceed  accordingly ; 
but  quoad  ultra  adhere  to  said  interlocutor,  and  refuse  the  prayer 
of  the  several  petitions  against  these  two  defenders ;  and  as  to 
the  whole  of  the  other  defenders  above  named,  the  Lords  adhere 
to  their  interlocutors  reclaimed  against,  and  refuse  the  prayer  of 
the  respective  petitions,  &c." 

Now  it  appears  to  me  that  this  judgment  proceeded  on  this 
principle ;  that,  if  you  state  in  your  condescendence  and  prove 
no  more  than  the  mere  coming  into  the  room,  or  presence  at  a 
meeting,  that  is  not  sufficient  to  render  a  trustee  personally 
liable :  but,  on  the  other  hand,  if  they  made  themselves  parties 
to  the  contracts,  so  as  to  pledge  themselves  personally  to  the 
other  parties  with  whom  they  contracted,  or  so  as  to  be  con- 
sidered as  between  themselves  and  those  with  whom  they  so 
contracted,  as  undertaking  that  there  was  a  fund  sufficient  to 
answer  the  purpose,  that  then  they  were  individually  liable: 
and  that  accounts  for  the  distinction  made  between  the  cases  of 
Sir  Alexander  Livingstone  and  Hamilton  of  Westport,  and  the 
others :  and  then  the  personal  liability  of  these  two  must  proceed, 
not  on  the  circumstance  of  presence  at  the  meetings,  but  on  the 
acts  and  deeds  done  by  them,  the  contracts  which  they  executed, 
and  the  evidence  that  they  concurred.  As  to  the  others,  nothing 
was  alleged  but  the  mere  fact  of  their  going  into  the  room  while 
the  meetings  were  held,  and  by  the  former  judgment  of  this 
House  that  was  considered  as  not  sufficient  to  bind  the  parties 
personally.  And  to  be  sure,  nothing  could  be  harder  than  that 
Eussel,  who  went  into  the  room,  or  to  the  door  of  the  room, 
while  a  meeting  was  holding,  merely  to  ask  for  a  friend,  should 
be  personally  liable  for  any  contract  there  entered  into ;  or 
harder  than  that  if  a  person  in  office  went,  once  during  the  year 
of  his  office,  into  a  room  where  a  meeting  was  holding,  he  should, 
on  the  mere  evidence  of  these  minutes  that  he  was  present,  be 
considered  as  therefore  personally  liable. 

This  does  not  break  in  at  all  on  the  principle  that  they  might 
be  liable  personally  if  they  homologated  what  had  been  done. 
But  the  condescendences  and  case  carry  it  no  farther  than  mere 
presence  at  meetings. 
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I  propose,  therefore,  that  the  interlocutors  complained  of  be     Hiooins 

affirmed  generally  as  they  stand.  Living- 

stone. 

Judgment  of  the  Court  below  affirmed. 


Scotland. — Appeal  fbom  the  Court  op  Session  (1st  Division). 

MRS.  ANNE  ROUTLEDGE,  otherwise  MAJENDIE, 
and  her  Husband,  the  LORD  BISHOP  OF 
BANGOR  v.  CARRUTHERS  and  Another. 

(4  Dow,  App.  Cas.  392.) 
The  final  decision  appears  in  Majendie  v.  Carruthers  (1820), 
2  Bligh,  692. 


1816. 
May  5,  7. 
June  29. 


[392] 


Ireland. — Appeal  from  the  Court  op  Chancery. 


DAlLY  and  Another  v.  KELLY,  f  isis. 

(4  Dow,  App.  Cas.  417—432.)  MaV  10- 

[In  this  case  with  reference  to  the  question  whether  an  incum-  Fel  7  ^  26 

brancer  pendente  lite  should  be  allowed  to  appeal  in  the  name  of  Mav  21. 

the  injured  party  to  a  suit  upon  refusal  of  that  party  to  appeal  eldon"l.c. 

from  a  decision  which  might  operate  to  the  detriment  of  his  [417] 
incumbrancer — ] 


Lord  Eldon,  L.  C.  said : 

Then  is  it  the  practice  of  a  court  of  equity,  or  of  this  House, 
if,  pending  a  suit,  an  incumbrance  is  effected,  and  the  incum- 
brancer is  not  made  a  party,  that  he  should  be  at  liberty  to 
appeal  in  the  name  of  the  original  parties  ?  This  at  least  is  a 
novelty.  If  it  were  clear  that  a  judgment  was  obtained  by  a 
fraudulent  collusion,  then  there  might  be  a  ground  for  it ;  and 
farther,  if  a  person  were  acting  in  a  cause  for  the  benefit  of 


t  Nek. — The  point  discussed  in 
the  passage  here  preserved  from 
Lord  Eldow's  judgment  did   not 


actually  arise  in  this  case,  the  in- 
cumbrance having  been  made  before 
the  action  was  commenced. — O.  A.  S. 
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Feb.  7. 
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another,  and  the  parties  by  a  fraudulent  collusion  deprived  him 
of  his  fair  remuneration,  I  can  conceive  that,  if  the  collusion 
were  established,  relief  ought  to  be  given  in  some  way,  by  either 
vacating  the  judgment,  or  that,  if  there  was  an  appeal  in  this 
way,  this  House  might  perhaps  receive  it.  But  the  first  question 
is  whether  it  is  a  fraud,  the  not  appealing  in  behalf  of  a  party 
who  stands  on  the  simple  ground  of  being  made  an  incumbrancer 
during  the  suit.     *    *     * 


1817. 
March  3,  27. 

Eldon,  L.C. 

Lord 
Bedesdale. 
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England. 
KENSINGTON   (Lord)  v.   PHILLIPS  (JoHx>t 

(5  Dow,  App.  Cas.  61—72.) 

Agreement  in  writing  in  1800,  between  A.  and  B.  for  a  lease  to  B.  of 
a  farm  belonging  to  A.,  for  three  lives  generally,  no  particular  livt> 
being  named.  C.  purchases  the  farm  from  A.,  subject  to  the  agree- 
ment, and  receives  rent  from  B.,  who  occupied  the  farm  under  th* 
agreement  till  1808,  when  B.  discontinued  the  payment  of  rent,  because 
C,  who  had  not  seen  the  agreement  till  1807,  then  refused  to  perform 
it.  Bill  by  B.  in  1809,  for  a  specific  performance,  naming  the  lives  of 
three  of  the  tenant's  children,  and  decreed  accordingly  in  the  Court 
below;  and  the  decree  affirmed  in  the  House  of  Lords,  with  som*' 
variations  respecting  the  performance  of  previous  conditions  by  the 
tenant. 

Lord  Eldon,  L.  C.  observing—1*  The  estate  was  purchased  subject  t»> 
the  agreement ;  and  the  equity  of  the  case  is,  that  the  agreement  should 
have  been  made  good  at  the  time  of  the  purchase ;  and  though  it  is 
objected  that  the  naming  of  the  lives  now  renders  the  performance  a 
different  thing  (which  is  the  case)  from  what  it  would  have  been  if  the 
lives  had  been  originally  named,  since  lives  might  then  have  been 
named,  which  might  have  dropped  by  this  time,  yet  it  is  clear  that  the 
parties  were  going  on  as  if  the  one  had  been  entitled  to  performance, 
and  the  other  had  been  bound  to  perform ;  so  there  seems  to  have  be*n 
a  mutual  default.  I  have  *said  these  few  words,  because  I  am  anxious 
that  this  should  not  be  understood  as  a  decision,  that  under  such  an 
agreement  as  this,  a  party  may  lay  by  as  long  as  he  pleases,  and  then 
apply  with  effect  for  a  specific  performance.  It  is  only  on  the  particular 
circumstances  of  the  case,  taking  it  out  of  a  general  rule,  that  the 
decision  is  founded." 

The  bill  in  this  case,  filed  in  the  autumn  of  1809,  by  the 
respondent,  Phillips,  against  the  appellant,  Lord  Kensington,  in 
the  Court  of  Chancery  of  the  great  sessions  for  the  counties  of 

t  Williams  v.  BrUco  (1882)  22  Ch.  Div.  441,  48  L.  T.  198. 
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Carmarthen,  Pembroke,  &c.  stated  that,  in  1800,  Susannah  Lord 
Meares  who  had  then  an  estate  for  her  life  in  a  farm  called  '  v, 
Haroldstone  in  the  parish  of  Haroldstone-west,  in  the  county  of  Philltps- 
Pembroke,  with  power  to  grant  a  lease  or  leases  thereof  for  three 
years,  agreed  to  execute  a  lease  for  three  lives  of  this  farm  to 
Phillips,  at  the  rent  at  which  the  same  should  be  valued  by 
Charles  Hassall:  and  the  valuation  having  been  made  and 
reduced  into  writing,  the  agreement  was  written  at  the  foot  of 
the  valuation  in  these  words :  "  8th  July,  1800,  agreed  to  let  the 
above  to  John  Phillips,  on  lease  for  three  lives,  at  the  yearly 
rent  of  1402. ;  subject  to  such  allowances,  conditions,  and  restric- 
tions, as  to  ploughing  and  otherwise,  as  shall  be  advised  and 
directed  by  Mr.  Charles  Hassall ;  the  repairs  of  the  farm  and 
premises  of  Haroldstone-west  *being  first  made  and  completed,  [  *6)  ] 
pursuant  to  the  covenant  for  that  purpose  contained  in  the  last 
existing  lease  thereof."  The  agreement  was  signed  by  George 
Meares  (who  was  entitled  to  the  reversion  in  fee  of  the  farm)  as 
agent  for  his  mother,  Susannah  Meares,  and  by  the  respondent. 
Phillips,  who  had  previously  occupied  the  farm  under  a  lease, 
which  expired  in  1800,  continued  to  occupy  under  the  agreement, 
and  paid  rent  to  Susannah  Meares.  The  mother  died  in  1802 
and  the  son,  George  Meares,  having  come  into  possession,  sold 
and  conveyed  the  lands,  subject  to  the  agreement,  to  Lord 
Kensington.  Phillips  paid  the  rent  to  his  Lordship  up  to 
Michaelmas  1808,  and  then  discontinued  the  payment,  the 
appellant  having  refused  to  perform  the  agreement,  and  having 
#ven  the  respondent  notice  to  quit,  and  brought  an  ejectment 
against  him :  and  the  bill  prayed  that  Lord  Kensington  might 
be  directed,  by  decree  of  the  Court,  to  execute  to  Phillips  a  lease 
of  the  farm  for  the  lives  of  three  of  his  (Phillips's)  children, 
Elizabeth,  Lettice,  and  Martha ;  that  the  covenants  might  be 
settled  and  declared,  the  plaintiff  (Phillips)  submitting  to  perform 
the  agreement  on  his  part ;  and  for  an  injunction.  Lord  Ken- 
sington in  his  answer  admitted  that  he  purchased,  subject  to  an 
agreement  for  a  lease,  but  had  not  seen  the  agreement  in  ques- 
tion till  1807 ;  and  submitted  to  the  Court,  whether  the  agree- 
ment was  in  its  nature  one  of  which  performance  could  be 
demanded  with  effect,  especially  after  such  a  lapse  of  time, 
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Lord        without  any  tender  of  a  lease  or  draft.    Witnesses  were  examined, 

r.  from  whose  evidence  it  appeared  that  some  improvements  *had 

Phillips.     been  ma(je  ^  pkiuipB  on  the  farm  since  1800 ;  and  that  it  was 

[  *64  ]       understood  by  the  parties  to  the  agreement,  that  the  lease  was  to 
be  for  the  lives  of  three  of  the  tenant's  children. 

The  Court,  on  the  27th  August,  1812,  declared  that  the 
respondent  was  entitled  to  a  specific  performance  of  the  agree- 
ment in  the  said  bill  mentioned,  bearing  date  the  8th  July,  1800 ; 
and  they  ordered  and  decreed  the  same  to  be  specifically  per- 
formed accordingly:  and  the  respondent  by  his  said  bill  sub- 
mitting to  perform  the  said  agreement  on  his  part,  and  upon  the 
respondent  making  and  completing  the  repairs  of  the  farms  and 
premises  at  Harroldstone-west,  in  the  said  agreement  mentioned, 
pursuant  to  the  covenant  for  that  purpose  contained  in  the  last 
existing  lease  thereof,  it  was  ordered,  that  the  appellant  should 
make  and  execute  to  the  respondent  a  proper  lease  of  the 
premises  comprized  in  the  said  agreement,  for  the  joint  and 
several  lives  of  Elizabeth  Phillips,  Lettice  Phillips,  and  Martha 
Phillips,  in  the  said  bill  mentioned,  according  to  the  terms  of  the 
said  agreement :  and  it  was  ordered,  that  such  allowances, 
conditions,  and  restrictions,  as  to  ploughing  and  otherwise, 
respecting  the  due  and  proper  mode  of  cultivating  the  said  farm, 
as  should  be  advised  and  directed  by  Mr.  Charles  Hassall  in  the 
said  agreement  named,  should  be  inserted  in  the  said  lease :  and 
it  was  further  ordered,  that  it  should  be  referred  to  the  Register  of 
the  said  Court  to  settle  such  lease,  in  case  the  parties  differed 
about  the  same :  and  it  was  ordered,  that  the  respondent  should 
execute  a  counterpart  of  such  lease :  and  it  was  farther  ordered, 

[  *G5  ]  that  it  should  be  referred  *to  the  said  register  to  tax  the  respon- 
dent his  costs  of  that  suit,  and  that  the  same,  when  taxed, 
should  be  paid  to  the  respondent  by  the  appellant :  and  it  was 
farther  ordered,  that  the  injunction  granted  in  that  cause  should 
be  continued. 
From  this  decree  Lord  K.  appealed. 

Sir  S.  Romilly  and  Mr.  Hart  for  the  appellant : 

The  agreement  Bays,  "  a  lease  for  three  lives,"  but  what  three 
lives  ? 
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*    *    The  way  they  argue  it  is  that,  in  these  cases,  it  is        Lord 
understood  that  the  lessee  is  to  name  any  lives  he  thinks  v. 

proper.  But  there  is  no  authority  for  that.  The  effect  of  this  Phillip* 
is  to  give  the  tenant  a  lease  for  ten  years,  *and  three  lives  after ;  [  *66  ] 
he,  perhaps,  naming  lives  not  in  esse  at  the  time  of  agreement,  or 
raiting  till  the  dangers  of  very  early  life  were  passed.  No  case 
has  been  found  in  the  least  resembling  this  in  its  circumstances. 
But  where  an  estate  has  been  sold  at  a  price  to  be  named  by  a 
person  who  dies  before  it  is  named,  it  has  been  decided  that  it  is 
an  agreement  which  cannot  be  carried  into  execution.  Then 
the  respondent  ought  to  have  made  certain  repairs  as  a  condition 
precedent  before  he  could  properly  claim  the  lease;  and  the 
Court  by  its  decree  impliedly  admits  that  this  had  not  been  done, 
for  the  decree  directs  the  lease  to  be  granted  upon  its  being  done. 
The  Court  therefore  decides  that  point  in  our  favour,  and  yet 
decrees  performance.  The  appellant  applied  to  the  Court  by 
motion  to  have  the  arrears  of  the  140J.  rent  paid  into  Court,  but 
without  success,  though  that  rent,  was  at  all  events  payable. 
And  then  there  was  no  provision  in  the  decree  for  payment  of 
the  rent,  though  it  is  the  rule  of  courts  of  equity  to  make  com- 
plete decrees.  In  these  respects  the  decree  is  at  least  materially 
defective,  if  not  totally  wrong. 

Mr.  Leach  and  Mr.  Jos.  Martin  for  respondent : 

Phillips  the  tenant  enters  into  this  executory  contract  with 
Mears.  Lord  Kensington  admits  in  his  answer  that  he  had 
notice  of  the  contract,  that  he  purchased  the  estate  subject  to  the 
agreement,  that  in  1800  he  promised  a  lease  accordingly,  if  it 
was  a  good  agreement,  and  that  till  1807  he  did  not  know  that 
it  was  otherwise  and  that  the  lives  were  *not  named.  Lord  [  *67  ] 
Kensington  therefore  never  disputes  the  contract,  and  he  cannot 
Bay  that  it  was  waived  or  abandoned  by  the  tenant,  who,  as 
appears  in  evidence,  was  expending  sums  in  improvements,  which 
he  never  would  have  done,  except  upon  the  faith  that  the  con- 
tract would  be  executed.  *  *  To  be  sure,  it  would  have  [  68  ] 
been  a  proper  term  in  the  decree  that  the  rent  should  be  paid 
before  execution  of  the  lease.  But  did  they  ask  it?  Mears 
states  that  it  was  understood  that  the  lives  were  to  be  three  of 
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Lord  the  tenant's  children.  But  he  was  not  bound  to  name  them  till 
eicsi>gton  demand.  (And  with  reference  to  the  alleged  uncertainty  of  the 
Phillips.     term  as  a  supposed  ground  for  refusing  specific  performance— 

Clinan  v.  Cooke ,t — O'Herilhy  v.  Hedges^ — Lindsay  v.  Lynch,\ 

were  cited.) 

Sir  S.  Romilly  in  reply  : 

[  69  ]  *    *    The  agreement  is  to  let  to  Phillips  for  three  lives  at  a 

certain  rent,  and  subject  to  certain  conditions  as  to  ploughing, 
&c.  Phillips  might  then  perhaps  have  the  right  to  name  the 
lives.  But  as  he  neglected  for  so  long  a  time  to  do  so,  it  is 
sufficient  ground  for  refusing  a  specific  performance  now.  It 
may  be  said  that  this  may  be  the  subject  of  reasonable  compen- 
sation. But,  if  law  refuses  that  mode  of  adjustment  where  there 
is  unreasonable  delay,  so  ought  equity.  There  is  no  evidence 
that  Phillips  tendered  any  life.  And  here  we  are  to  consider 
that,  if  the  lives  had  been  named  in  due  time,  not  one  of  them 
might  have  been  in  existence  at  this  time.  2ndly,  The  contract 
is  merely  conditional,  On  completing  certain  repairs,  &c.  you 

[  vo  ]  shall  have  a  lease.  Yet  there  is  no  evidence  that  Phillips  *did 
complete  these  repairs.  That  however  might  perhaps  be  the 
subject  of  compensation,  but  how  could  the  chances  of  life  be 
calculated  ? 

Lord  Bedesdale: 

This  was  a  bill  for  specific  performance  of  a  contract  for  a 
lease.  And  the  decision  of  the  Court  beiow  appears  to  be  well 
founded,  that  under  the  particular  circumstances  of  this  case  the 
contract  should  be  performed,  provided  Phillips  the  tenant  had 
performed  his  part.  The  contract  is  to  let  for  three  lives  at  140/. 
rent,  certain  repairs  being  first  made,  in  terms  of  a  covenant  to 
that  effect. 

It  has  been  objected  that  this  decree  does  not  provide  for 
putting  the  premises  into  a  proper  state  of  repair,  and  that,  unless 
this  were  done,  the  contract  was  not  to  be  performed.  So  far 
there  is  some  ground  of  objection  to  the  form  of  the  decree. 

t  9  R.  R.  3  (1  Sch.  &  Lef.  22).  §  9  R.  R.  54  (2  Sch.  &  Lef.  1). 

\  9  R.  R.  23  (1  Sch.  &  Lef.  123). 
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Another  objection  is,  that  there  is  no  provision  for  the  payment        Lord 
of  the  rent  in  arrear.    It  appears  that  Lord  Kensington  has       "~r> 
brought  actions  for  rent,  and  has  recovered  certain  sums,  and     Phillips. 
what  he  has  so  recovered  must  be  brought  into  the  account  for 
rent :  and  I  think  the  decree  ought  to  have  made  some  provision 
respecting  the  payment  of  rent. 

I  propose  then  to  your  Lordships  to  declare,  that  under  the 
particular  circumstances  of  this  case,  Phillips  is  entitled  to  a 
specific  performance  of  the  contract,  and  that  the  Court  below  be 
directed  to  inquire  whether  the  repairs  have  been  done ;  for 
certainly  they  ought  to  be  done  prior  to  the  delivery  of  the 
lease :  and  that,  if  not  already  done,  in  case  they  should  not  be 
done  within  a  reasonable  time,  to  be  limited  by  the  Court,  the  bill 
be  dismissed  with  his  costs  to  the  appellant ;  for  if  Phillips  *does  [  *n  1 
not  do  that,  he  is  not  entitled  to  have  the  agreement  performed  : 
and  in  case  it  should  appear  that  this  has  been  already  done, 
that  it  should  be  referred  to  the  officer  of  the  Court  to  inquire 
what  rent  was  due,  and  what  sums  had  been  paid  in  respect  of 
rent,  and  that  the  account  should  be  carried  on  till  the  making 
of  the  lease ;  and  that  Phillips  should  pay  what  was  due  before 
he  got  his  lease,  so  as  to  provide  for  that  object. 

Then  the  only  farther  consideration  is  that  of  costs.  No  doubt 
the  Court  below  was  not  desired  to  make  these  additions,  and 
some  costs  ought  to  be  allowed.  The  respondent  has  been  a  good 
deal  harassed,  with  the  expenses  of  this  suit,  and  with  actions 
for  use  and  occupation ;  and  I  propose  therefore,  that  100Z. 
costs  be  allowed,  which  is  less  than  the  actual  expense. 

Eldon,  L.  C. : 

I  entirely  agree  in  that  proposition  under  the  particular  cir- 
cumstances of  this  case.  The  purchase  was  made  subject  to  the 
agreement  between  the  tenant  and  the  former  owner.  The 
person  who  was  concerned  for  Lord  Kensington  in  the  purchase 
of  the  property,  knew  that  there  was  such  an  agreement ;  and  I 
think  the  law  would  justify  me  in  saying,  that,  the  tenant  being 
in  possession,  the  purchaser  was  bound  to  know  the  nature  of 
his  title,  and  the  demand  to  which  he  wad  subject.  Here  how- 
ever it  was  in  fact  known,  as  the  estate  was  purchased  subject 
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Kensington 
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Phillips. 

[♦72] 


t  Sic. 


to  the  agreement;  and  the  equity  of  the  case,  therefore,  un- 
doubtedly is,  that  the  agreement  should  have  been  made  good  at 
the  time  of  the  purchase :  and  though  an  objection  *is  made 
that  the  naming  the  lives  now  renders  the  performance  a  different 
thing  (which  is  the  case)  from  what  it  would  have  been  if  the 
lives  had  been  originally  named,  as  the  lives  if  named  at  first 
might  have  dropped  by  this  time,  yet  it  is  clear  that  the  parties 
were  going  on  as  if  the  one  had  been  entitled  to  performance, 
and  the  other  had  been  bound  to  perform ;  so  that,  not  using 
the  words  in  any  offensive  sense,  there  seems  to  have  been  a 
mutual  default  here.  I  have  said  these  few  words  because  I  am 
anxious  that  this  should  not  be  considered  or  understood  as  a 
decision,  that,  under  such  an  agreement  as  this,  a  party  may  lay x 
by  as  long  as  he  pleases,  and  then  apply  with  effect  for  a  specific 
performance.  It  is  only  on  the  particular  circumstances  of  this 
case,  taking  it  out  of  a  general  rule,  that  the  decision  is  founded. 
But  under  these  particular  circumstances  I  think  the  decree, 
subject  to  the  proposed  variations,  ought  to  be  affirmed  with 
100L  costs. 

Decree  affirmed  accordingly,  with  alterations 
as  above. 


Scotland. — Appeal  fkom  the  Court  of  Session. 
i8i7.  TOWAET  v.   SELLAKS.f 

JfaylG.  (5  pOW|  ^pp.  Cas.  231—247.) 

Eldon,  L.C.  Where  an  action  for  reduction  of  deeds  on  the  ground  of  the  insanity 

Lord  of  the  granter,  is  brought  after  the  death  of  the  granter,  and  many  years 

Kedesdale.  after  the  publication  of  the  deeds,  the  pursuer  challenging  the  deeds 

r  231  ]  does  not  discharge  the  burden  of  proof  by  mere  general  evidence  of 

insanity  (as  to  which  the  evidence  is  conflicting)  without  shewing  that 
the  granter  was  insane  at  the  time  of  executing  the  deeds.  And  the 
circumstances  that  the  deeds  were  rational  in  themselves,  that  they  were 
attested  by  persons  of  good  character  who  are  dead,  and  that  the  pur- 
suer was,  as  nearest  agnate  of  the  granter,  in  a  position  to  challenge 
his  acts  many  years  previously,  are  material  to  rebut  the  grounds  of 
reduction. 

[  232  ]  This  was  an  action  brought  by  the  respondent,  as  heir  and 

executor  to  James  Maitland,  deceased,  to  reduce  certain  deeds 

%  Laidlaw  v.  Laidlaw,  (1870)  8  M.  882. 
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which  had  been  granted  by  Maitland  to  the  appellant,  on  the      Towaet 
ground  of  the  insanity  of  Maitland  at  the  time  of  their  execution,      skllabs, 

Maitland,  being  entitled  in  possession  to  an  heritable  property 
of  twenty  acres  of  land  in  the  vicinity  of  Glasgow,  in  1788, 
executed  a  trust  disposition  of  his  property  to  his  maternal 
grandfather,  and  two  other  persons  who  had  been  friends  of  his 
father ;  the  purpose  of  the  trust  being  to  pay  the  granter's  debts, 
wind  up  his  affairs,  and  pay  him  the  residue.  The  appellant, 
who  in  the  same  year,  1783,  had  married  Maitland's  only  sister 
(he  had  no  brothers),  brought  an  action  against  him  for  his  wife's 
share  of  the  father's  executry,  which  Maitland  compromised  for 
SOW. ;  and  in  July,  1784,  the  trustees,  with  Maitland's  con- 
currence, upon  conditions  stated  in  a  deed  of  May  14,  1784, 
divested  themselves  of  the  trust  in  favour  of  the  appellant  and 
his  wife.  And  in  August,  1784,  Maitland  executed  a  deed  of 
renunciation  and  discharge  and  disposition  of  the  whole  right 
and  property  in  the  lands  to  the  appellant  and  his  wife,  under 
the  burden  of  paying  100Z.  to  one  Armour,  to  whom  he  had 
mortgaged  the  property  for  that  sum,  and  all  other  just  demands, 
and  of  allowing  him  an  annuity  *of  13Z.  for  his  maintenance.  [  *233  ] 
The  wife  died  in  1793  without  issue ;  and,  in  July,  1798,  the 
appellant  obtained  from  Maitland  a  general  irrevocable  dis- 
position mortis  cama,  of  the  whole  property  heritable  and 
moveable  which  he  then  had,  or  might  possess,  or  be  entitled  to, 
at  the  time  of  his  death. 

In  1804  or  1805  Maitland  died,  and  in  1808  the  action  was 
brought  to  reduce  these  deeds.  The  insanity  being  denied,  a 
proof  was  allowed,  and  a  great  number  of  witnesses  were 
examined  on  each  side.  Those  adduced  on  the  part  of  the 
pursuer  deponed,  that  till  1780  or  1781,  Maitland  (or  Maiklem) 
was  a  decent  man,  but  from  that  time  he  became  quite  deranged ; 
that  he  attempted  to  cut  his  own  throat,  and  to  burn  the  house ; 
that  he  enlisted  as  a  soldier,  but  was  incapable  of  doing  the 
exercise ;  that  he  was  unfit  for  the  common  operations  of  field 
labour;  that  he  was  generally  known  by  the  name  of  "daft 
laird  Maiklem,"  and  never  recovered  his  senses.  On  the  other 
hand,  the  witnesses  for  the  defender,  including  two  attesting 
witnesses  to  the  deed  of  1798,  deposed  that  Maitland  was  of 
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Towart  perfectly  sound  mind,  intelligent,  and  even  acute  in  business 
Sellabs.  when  sober,  but  that  he  was  much  addicted  to  drinking,  and 
often  intoxicated. 

The  Court  below,  by  interlocutors  February  8  and  May  21, 
1814,  sustained  the  reasons  of  reduction  as  to  the  deeds  of 
August,  1784,  and  July,  1798  ;  and  also  reduced  the  other  deeds 
challenged  as  titles  to  the  subjects  in  question,  and  found  that 
[  *23i  ]  they  could  only  be  considered  as  securities  entitling  *the  defender 
to  be  heard  in  accounting.  From  this  judgment  the  defender 
Towart  appealed. 

It  ought  to  be  noticed  that  Sellars,  not  being  then  aware,  it 
seems,  of  the  existence  of  the  deeds  disposing  the  absolute  righ% 
in  1807,  before  instituting  this  action  of  reduction,  had  brought 
an  action  of  count  and  reckoning  against  Towart  for  his  intro- 
missions with  the  rents  under  the  devolution  of  the  trust  in 
1784 ;  which  must  have  proceeded  on  the  supposition  that  the 
trust  deeds  were  valid. 

Another  material  circumstance  was  that  the  respondent  might, 
as  Maitland's  next  male  agnate,  have  brought  him  in  1780,  or 
any  subsequent  period,  before  a  jury,  to  have  his  insanity  legally 
ascertained,  if  he  was  insane  ;  but  had  never  started  the  question 
till  1807  or  1808,  about  two  or  three  years  after  Maitland's 
death. 

As  to  the  alleged  insanity,  the  cases  of  Arbuthnot  (Viscount)  v. 
Sime,  1796;  Douglas  v.  Douglas,  1771;  Dewar  v.  Deicar,  1808; 
and  the  English  case  of  Faulders  v.  Silk,  in  K.  B.  9th  December, 
1811 — were  cited. 

The  appellant  offered  in  proof  the  deposition  of  his  law  agent, 
Mr.  Peterson ;  but  this  was  objected  to : — 1st,  Because  he  was 
the  appellant's  confidential  agent : — 2nd,  Because  he  had  an 
interest  in  the  issue  of  the  cause,  the  interest  being  that  he  held 
an  heritable  security  granted  by  the  appellant  over  the  property, 
and  was  cautioner  for  loosening  the  arrestments  which  the 
respondent  had  used  in  the  hands  of  the  tenants  on  the  property 
pending  the  suit.  As  to  this  objection,  the  cases  of  Adam  v. 
[*235]  * Bruce,  Kilk,  1748;  Govan  v.  Young,  1752;  Stewart  v.  Mont- 
gomery, 1677,  Diet.  vol.  ii.  256  ;  M'Alpin  v.  M'Alpin,  September 
2,  1806;  M'Gregor  v.  M'Gregor,  11th  July,  1801;  v. 
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Brand,  27th  November,  1771 — were  cited.  The  Court,  10th  Towart 
July,  1812,  refused  to  admit  the  evidence  in  hoc  statu,  and  there  sellabs. 
was  no  farther  proceeding  on  that  point. 

The  appellant  also  offered  in  proof  the  deposition  of  Mr.  Mark 
Reid,  one  of  the  witnesses  to  the  deed  of  August  28,  1784,  which 
had  been  taken  in  the  presence  of  a  magistrate  and  two  witnesses 
in  1807 ;  Eeid  being  then  eighty-three  years  of  age,  and  in  a 
declining  state  of  health,  and  having  died  before  the  action  of 
reduction  was  brought.  The  Lord  Ordinary  refused  to  admit 
the  deposition  or  the  evidence  of  the  magistrate  and  witnesses  as 
to  its  contents ;  and  a  petition  having  been  presented  to  the 
Court,  the  Lords,  June  5, 1812,  "  superseded,  determining  on  the 
prayer  of  the  petition  until  the  state  of  the  process  should  be 
before  the  Court  for  advising."  But  no  farther  judgment  was 
given  on  that  point. 

Sir  S.  Bomilly  and  Mr.  Clason  for  appellant;  Mr.  Leach 
and  Mr.  Brougham  for  respondent. 

Eldon,  L.  C.  (after  stating  the  case) : 

I  do  agree  that  this  is  an  extremely  important  case ;  for,  as  on 
the  one  hand,  justice  is  always  anxious  to  protect  persons  of 
weak  minds  from  their  own  acts;  and,  where  insanity  is  es- 
tablished at  the  time  when  deeds  are  executed,  will  set  them 
aside,  whether  in  *their  nature  such  as  ought  to  be  executed  or  [  *236  ] 
not :  so  on  the  other  hand,  if  a  man  of  weak  intellect  executes  a 
deed  which  would  not  be  improper  if  executed  by  a  man  of  the 
strongest  mind,  it  is  not.  for  us  to  say  that,  because  God  has  at 
one  moment  afflicted  a  person  with  such  a  malady,  he  shall, 
therefore,  never  be  restored  so  as  to  be  competent  effectually  to 
do  an  act  which  a  moral  and  good  man  would  think  it  most 
proper  to  do.  The  principle  in  our  law  is  clear ;  and  I  do  not 
know  any  difference  in  that  respect  between  the  principle  of  our 
law  and  that  of  the  law  of  Scotland.  I  remember  the  case  of  a 
gentleman  who  was  confin3d  for  some  years  in  a  house  for  the 
reception  and  care  of  insane  persons.  He  had  a  lucid  interval, 
and  made  a  disposition  of  his  property  which  was  exactly  that 
which  he  ought  to  have  made,  having  regard  to  the  circumstance 
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Towart  that  he  had  before  provided  for  some  members,  and  not  for  other 
Sbllabs.  members  of  his  family ;  and  that  which  he,  before  his  insanity, 
communicated  to  a  friend,  he  intended  to  make :  and  he  did  it 
under  a  sense  of  his  situation,  and  the  impression  that  no  time 
was  to  be  lost,  and  to  protect  himself  against  a  relapse.  That 
was  held  to  be  a  good  deed.  For  the  question  is  not,  whether  a 
man  has  been  insane,  but  whether  he  has  recovered  that  quantum 
of  disposing  mind  at  the  time  he  executes  the  deed  which  ought 
to  give  it  effect. 

Another  principle  which  we  may  safely  lay  down  is  this :  if 
property  has  been  disposed  of  twenty  or  thirty  years  before, 
formally,  and  with  the  concurrence  and  assistance  of  individuals 
of  good  character  ;  and  if  that  disposition  is  not  quarrelled  with 
[  *237  ]  as  speedily  as  *may  be,  and  only  challenged  when  the  parties 
best  acquainted  with  the  whole  circumstances  of  the  transaction 
are  dead  and  gone,  it  is  dangerous  to  set  aside  that  disposition, 
at  the  distance  of  twenty  or  thiriy  years,  upon  a  ground  so 
fallible  as  human  memory,  and  testimony  as  to  the  state  of  the 
person  making  that  disposition  at  other  moments,  without  at  all 
applying  to  the  moment  when  he  executes  the  deed. 

After  these  general  observations,  see  what  these  deeds  are. 
On  the  20th  December,  1783,  he  makes  a  disposition  of  his 
property,  proceeding  upon  a  narrative  of  Maitland.  "  That  I 
am  at  present  owing  to  sundry  persons  considerable  sums  of 
money  which  I  am  unable  to  repay,  but  which  it  is  most  just 
and  reasonable  should  be  paid  and  discharged  as  soon  as  possible ; 
that  I  have  no  other  fund  for  that  purpose  but  the  heritable 
subjects  after  described,  from  which  1  expect  a  considerable 
reversion  will  arise  to  me  after  payment  of  my  debts  :  but  from 
my  particular  situation,  at  present,  I  incline  to  trust  the  manage- 
ment of  my  affairs  to  the  persons  after  named,  my  creditors  and 
friends,  in  whom  I  have  an  entire  confidence."  What  the  par- 
ticular situation  was  I  do  not  know ;  the  witnesses  are  in  their 
graves  :  but  one  of  the  witnesses  to  the  deed  of  1798,  in  which 
he  recites  that  he  was  apt  to  be  made  the  worse  of  liquor,  and  to 
be  imposed  upon  by  designing  persons,  says  that  he  read  it  over 
himself,  took  it  away  with  him,  and  kept  it  by  him  for  some  time, 
and  at  a  second  meeting  executed  it.    In  the  recital  to  this  deed 
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of  20th  *December,  1783,  he  might  perhaps  allude  to  the  cala-  Towabt 
mity  with  which  he  had  been  afflicted.  But  if  God  afflicted  me  sellabs. 
two  years  before  with  such  a  calamity,  and  I  made  a  disposition  [  *238  ] 
of  my  property,  reciting  that  I  was  afraid  of  the  consequences  of 
a  relapse,  whether  it  were  the  fear  of  imprudence,  as  in  the 
Middleton  case,t  or  the  fear  of  disease;  is  it  to  be  held  that 
because  a  man  recites  that  reason  for  doing  the  very  thing  which 
he  ought  to  do,  he  is  therefore  not  sufficiently  recovered  to  render 
him  competent  to  do  that  act  ?  Then  the  narrative  proceeds  : — 
"  Therefore,  I  do  hereby  with  the  special  advice  and  consent  of 
James  Blair,  my  grandfather,  &c. ;"  so  that  he  was  acting  by  the 
advice  and  with  the  consent  of  his  grandfather :  Glen  and  Scott, 
who  in  this  year,  1783,  had  been  engaged  in  many  transactions 
with  ilaitland,  making  no  objection ;  and  this  is  no  small  cir- 
cumstance in  the  absence  of  other  evidence  as  to  his  state  of 
mind  at  the  moment  of  executing  the  deed.  The  trustees  were 
in  the  first  place  to  sell  parts  of  the  property  for  payment  of  the 
granter's  debts,  without  any  control  from  him.  That  clause  is 
not  uncommon  in  instruments  in  this  part  of  the  island,  and  here 
again  I  refer  to  the  case  of  the  Chirk  Castle  estate,  t 

I  wish  to  call  your  Lordships'  attention  particularly  to  this 
fact,  that  at  the  time  the  deed  was  executed,  he  was  aware  that 
he  had  to  defend  suits  carried  on  against  him  by  this  Towart ; 
and  there  was  a  special  provision  in  the  deed,  that  the  trustees 
should  be  at  liberty  to  defend  the  two  processes,  one  before  the 
Court  of  Session,  the  other  before  *the  magistrates  of  Glasgow.  [  *239  ] 
This  deed  appears  to  have  been  executed  with  great  particularity 
as  to  the  date,  the  names  of  the  witnesses,  and  the  name  of  the 
writer  of  the  deed.  Then,  with  reference  to  this  deed  of  December, 
1783,  Glen  and  Scott,  who  had  been  concerned  with  the  granter 
in  that  year  in  certain  bills  of  exchange,  and  transactions  of 
business ;  and  who,  as  far  as  we  know,  were  respectable  persons, 
are  parties  to  it,  and  they  are  to  sell  and  pay  his  debts,  and  give 
the  reversion  to  the  granter ;  and  all  this  with  the  concurrence 
oi  his  grandfather. 

Then  it  is  said  that  Maitland  enlisted  as  a  soldier,  and  was 
unable  to  do  his  exercise,  a  defect  which  I  have  known  to  belong 

t  Middleton  v.  Lord  Kenyon,  2  Vee.  Jun.  391. 
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Tow  art  to  many  worthy  and  sensible  men.  And  they  fix  upon  certain 
Sellaks  ac*s  wh*ch  Hugh*  be  material  if  they  had  applied  to  the  moment 
of  executing  the  deed. 

Then  the  deed  of  6th  July,  1784,  proceeding  upon  the  narrative 
of  the  trust  deed  of  1788,  and  the  purpose  for  which  it  was 
granted,  was  executed.  It  does  not  appear  that  Maitland  himself 
was  a  party  to  this  deed.  But  then  consider  what  a  man  may 
rationally  do.  Blair,  the  grandfather,  Glen,  and  Scott,  had  no 
authority  to  execute  this  deed  of  July,  1784,  unless  they  had  the 
consent  of  Maitland ;  and  you  must  suppose  that  they  were 
satisfied  that  they  had  his  consent,  unless  they  meant  to  be 
responsible  for  the  acts  of  Towart  and  his  wife,  which,  without 
that  consent,  they  would  be. 

Then  the  deed  of  August  28,  1784,  was  executed ;  and  from 
this  it  appears  that  Maitland  was  served  heir  to  his  grandfather, 
[*240]  and  duly  infeft  on  the  *17th  August,  1784,  a  circumstance  of 
great  importance,  though  not  noticed  in  the  reasoning ;  and  what 
follows  upon  that  ?  A  sale  of  a  certain  parcel  of  the  land  to  one 
Armour,  and  a  wadset  for  100Z.  on  the  18th  of  August.  Is  not 
this  a  transaction  that  deserved  some  attention  ?  One  who  was 
supposed  to  be  insane,  served  heir  to  his  grandfather,  and  infeft 
on  the  17th  August,  and  selling  and  mortgaging  his  property  on 
the  18th !  And  you  are  to  suppose  that  Armour  made  no  in- 
quiries !  Then  it  recites  that  the  debts  which  he  owed  had  been 
paid  by  Towart ;  and  here  be  it  noticed  that  Glen  was  a  creditor 
to  the  amount  cf  144i.  and  was  paid  his  debt  under  these  instru- 
ments; and  then  he  conveys  the  property  to  his  sister  and  her 
husband,  subject  to  the  payment  of  the  100Z.  mortgage  money; 
and  of  an  annuity  of  18Z.  and  91.  per  annum  for  clothes  to 
himself. 

It  was  said  that  he  would  not  have  executed  this  deed  if  he 
had  not  been  insane.  Now  I  do  not  say  that  if  he  had  been 
insane  the  deed  would  have  stood,  though  the  consideration  had 
been  more  than  sufficient.  But  still  that  is  a  circumstance  to  be 
attended  to ;  and  the  only  evidence  we  have  here  is,  that  the 
consideration  was  more  than  sufficient.  But  if  it  had  been  less, 
he  might  have  intended  to  make  a  gift  to  his  sister  and  her  hus- 
band ;  and  a  payment  of  this  description  was  well  enough  calcu- 
lated for  a  person  in  his  situation,  and  the  use  which  he  made  of 
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money  when  lie  received  it.     Before  the  commencement  of  this      Tow  art 
process,  all  the  witnesses  to  this  deed  were  dead,  except  one  of     sellabs. 
the  name  of  Reid.     Reid  also  died  before  he  could  be  *examined       [  *24i  ] 
in  the  cause ;  but  he  had  been  examined  on  this  subject  before 
a  magistrate  of  Glasgow  and  two  witnesses.     His  deposition  was 
not  admitted ;  but  the  objection  to  it  might  have  been  waived, 
and  there  appears  to  have  been  no  bad   reason   for  insisting 
upon  it. 

We  have  no  means,  therefore,  of  knowing  the  state  of  Mait- 
land's  mind,  except  from  these  deeds  themselves  and  the  parole 
evidence,  till  the  execution  of  the  deed  of  1798,  which  was  a 
mortis  causa  disposition.  This  deed  bears  on  the  face  of  it  that 
Maitland  had  favour  and  affection  for  his  sister ;  and  one  of  the 
witnesses  speaks  to  the  admission  by  Maitland,  that  he  in  fact  had 
that  favour  and  affection.  The  witnesses  say  that  he  read  this 
disposition  aloud,  that  he  said  he  would  think  about  it,  took  it 
away  with  him,  and  afterwards  signed  it.  Then,  as  to  the  only 
instrument  the  witnesses  to  which  were  alive,  they  speak  to  his 
sanity ;  and,  though  they  might  have  judged  wrong,  they  must 
have  been  convinced  that  he  was  of  sane  mind  when  he  executed 
it.  This  deed  professes  to  give  over  all  the  property  and  all 
claims  which  he  then  had,  or  might  have  at  the  time  of  his 
death ;  and  then  he  states  that  he  was  apt  to  be  made  the  worse 
of  liquor,  and  liable  to  be  imposed  upon,  and  therefore  does  this 
act.  And  is  it  to  be  said  that,  because  he  chooses  to  allege  that 
reason  which  is  the  true  one,  therefore  this  and  the  other  deeds 
are  bad,  though  not  quarrelled  with  till  1808,  the  respondent 
Leing  in  a  situation  which  enabled  him  to  challenge  them  at  a 
much  earlier  period  ? 

Then  the  case  comes  to  this,  supposing  Maitland  *to  be  a  weak  [  *242  ] 
or  insane  man,  if  he  was  sane  at  the  time  he  executed  these 
deeds,  his  sanity  at  these  moments  is  sufficient  to  sustain  them. 
And  the  question  is  whether  this  mass  of  written  evidence  in 
support  of  his  sanity  at  the  moment  when  these  deeds  were  exe- 
cuted, which  cannot  now  have  its  full  weight,  but  which  must  be 
considered  as  at  any  time  very  weighty,  is  so  affected  by  the 
parole  testimony  of  persons  speaking  to  his  condition  at  other 
rimes,  that  you  can  say,  at  the  risk  of  what  belongs  to  such  a  de- 
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Towabt      cision,  that  the  deeds  were  executed  by  a  man,  not  by  one  liable 
Sellabs.     to  be  imposed  upon,  for  that  is  not  this  case,  but  by  a  man 
entirely  incompetent  to  do  such  an  act. 

It  often  happens  in  these  cases,  that  when  witnesses  are  de- 
scribing the  condition  in  which  the  man  was  two  or  three  years 
before,  there  are  no  cases  more  difficult  to  deal  with  ;  the  witnesses 
on  the  one  side  describing  him  as  being  as  mad  as  mad  can  be;  and 
those  on  the  other  side  representing  him  as  a  man  of  the  strongest 
and  soundest  intellect.  Like  the  smuggling  cases  which  we  some- 
times had  in  the  Exchequer,  where  the  question  was,  whether  a 
vessel  was  within  three  leagues  of  the  coast  with  barrels  of  a 
certain  size,  while  the  evidence  on  one  side  was  that  she  was  not 
three  leagues  from  the  coast ;  the  evidence  on  the  other  side 
generally  was, 'that  she  was  at  least  twenty  leagues  from  it.  So 
in  these  cases  the  witnesses  on  the  one  side  swear  that  the  person 
whose  sanity  is  in  dispute,  was  one  of  the  weakest ;  and  those  on 
the  other  side  swear  that  he  was  one  of  the  strongest  minded  men 
[  *243  ]  that  ever  existed.  But  the  *question  is  not  whether  this  man 
was  weak,  or  whether  he  was  mad  when  in  liquor,  or  insane  at 
other  times ;  but  whether  in  1817,  where  the  deeds  challenged 
are  rational  in  themselves,  and  are  not  quarrelled  with  till  the 
witnesses  to  them  are  in  their  graves,  except  those  to  the  deed  of 
1798,  who  give  testimony  which  would  support  that  deed  in  any 
case,  whether  you  can  say  that  these  deeds  ought  to  be  entirely 
set  aside  (for  they  cannot  stand  as  securities  unless  they  can 
stand  as  titles),  at  such  a  distance  of  time,  and  under  such  cir- 
cumstances. In  my  opinion,  that  would  not  be  safe,  and  I  cannot 
consent  that  this  judgment  should  be  affirmed. 

Lord  Eedesdale  : 

I  concur  in  that  opinion,  and  I  confess  this  case  appears  to  me 
very  important.  With  regard  to  the  words  in  one  of  the  deeds, 
that  the  trustees  were  to  act  without  control,  they  are  not 
uncommon  in  English  deeds  of  this  nature.  As  to  the  decision 
of  the  Court  below,  that  must  be  varied  even  on  its  own  principle. 
It  is  uncertain,  for  one  cannot  see  what  are  the  deeds  impeached 
by  it ;  and  it  is  inconsistent,  because  the  deeds,  if  to  be  reduced 
on  the  ground  of  utter  incapacity,  cannot  stand  for  any  purpose. 
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The  deeds  are  impeached  by  parole  evidence  only,  which  is  an      Towabt 
important  circumstance ;  and  that  evidence  is  applied  generally,     sellabs. 
and  not  particularly  to  the  time  when  the  deeds  were  executed. 
The  allegation  is,  that  since  1781  or  1782,  Maitland  was  utterly 
incompetent  to  execute  any  instrument,  and  that  was  attempted 
to  be  made  out  by  parole  evidence  without  any  qualification  what- 
ever.   But  on  that  case  the  *Court  below  has  not  decided.     On      [  *2U  ] 
the  other  side  there  is  likawise  strong  parole  evidence. 

Now  in  endeavouring  to  find  out  the  truth  from  contra- 
dictory evidence,  try  the  evidence  by  the  test  of  collateral 
circumstances,  as  to  which  there  can  be  no  doubt,  in  order  to 
ascertain  how  far  it  is  consistent  with  these  circumstances. 
Having  gained  this  ground,  we  have  all  that  is  necessary  to 
dispose  of  the  cause ;  for,  when  the  evidence  is  so  tried,  it  appears 
clear  that  the  respondent's  evidence  cannot  be  true,  and  that  the 
appellant's  evidence  may  be  true.  The  evidence  of  the  respon- 
dent's witnesses  is  inconsistent  with  the  collateral  circumstances. 
They  represent  him  as  utterly  incompetent  from  1782.  Now  in 
the  first  proceeding  the  respondent  did  not  quarrel  with  the  deed 
of  December,  1788 ;  so  that  he  then  had  no  conception  that 
Maitland  was,  at  the  time  of  the  execution  of  that  deed,  in  the 
state  of  mind  which  he  afterwards  attributed  to  him.  The 
respondent  did  not  then  pretend  to  reduce  that  deed,  but  treated 
it  as  a  rational  deed  executed  by  the  advice  and  with  the  concur- 
rence of  respectable  persons;  and  it  appears  that  about  that  time 
Maitland  was  engaged  in  a  variety  of  dealings,  utterly  incon- 
sistent with  the  evidence  of  notorious  incapacity.  The  deed  of 
the  14th  May,  1784,  was  executed  by  the  grandfather,  and  Glen 
and  Scott,  and  was  sustainable  on  the  same  grounds  as  that  of 
1783.  Now  what  appears  from  that  deed? — 1.  That  Maitland 
had  executed  a  bond  for  what  was  due  to  his  sister.  That  was  a 
distinct  instrument,  executed  with  the  approbation  of  his  grand- 
lather  and  the  other  trustees.  Do  they  not  declare,  then,  that 
he  was  *competent  ?  They  had  engaged  to  defend  the  suit,  and  [  *245  ] 
this  was  a  compromise  of  it.  The  persons  who  prepared  these 
deeds,  and  who  were  parties  and  witnesses  to  them,  were  dead 
when  this  process  commenced ;  and  we  must  take  it  that  they 
would  have  sworn  that  he  was  competent ;  for  we  have  no  right 
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Towabt  on  this  general  testimony  to  assume  the  contrary.  The  same 
Sellaks.  observation  applies  to  the  deed  of  28th  August,  1784.  The  par- 
ties to  it  must  be  taken  to  have  sworn  that  he  was  of  sane  mind 
when  the  deed  was  executed,  and  no  deed  would  be  safe  if  that 
were  not  a  principle  of  law.  But  the  matter  does  not  stop  there. 
Part  of  the  consideration  in  this  deed  is  5*.  a  week,  or  13/.  a 
year,  to  be  paid  to  Maitland.  Now  it  is  in  evidence  that  he  was 
in  the  habit  of  receiving  this  5*.  a  week  under  this  deed ;  and 
the  notes  he  gives  acknowledging  the  receipt  written  by  himself 
are  in  evidence ;  and  from  them  it  is  demonstrable  that  Mait- 
land was  not  in  the  condition  in  which  he  was  represented  to  be 
by  the  respondent's  witnesses ;  for  these  notes  shew  that  he  was 
capable  of  knowing  what  he  received  and  ought  to  receive.  He 
writes  acknowledging  the  receipt  of  what  was  due  to  him,  and 
expresses  his  hope  that  his  sister  and  her  child  are  well.  Is 
that  the  language  of  a  man  in  such  a  state  that  he  could  do  no 
rational  act  ?  This  written  evidence  is  worth  a  host  of  parole 
testimony,  as  it  demonstrates  that  the  evidence  for  the  respon- 
dent cannot  be  true. 

The  next  point  is  the  consideration.  It  has  been  said  that  the 
property  was  more  valuable  than  the  consideration  paid  for  it ; 
L  *24c  ]  and,  with  reference  to  that,  *it  ought  to  be  recollected  that  there 
was  a  diminution  of  ten  acres  sold  to  Armour.  That  too  is  a 
transaction  in  which  other  persons  were  concerned  as  well  as 
Armour  who  advanced  the  money,  and  all  of  them  are  in  effect 
witnesses  of  Maitland's  sanity ;  and  it  was  impossible  they  could 
have  so  acted  if  this  man  had  been,  as  the  respondent's  wit- 
nesses represented  him  to  be,  notoriously  insane. 

The  length  of  time  too  that  elapsed  from  1784  till  1807  was  to 
be  considered.  The  value  of  the  property  might  have  trebled  in 
that  time,  and  yet  Towart  was  suffered  to  remain  in  possession, 
managing  and  disposing  of  it  as  his  own ;  and  the  effect  of  tliis 
decision  is  to  impeach  all  these  transactions.  If  then  the  con- 
sideration was  equal  to  the  value  of  the  property  in  1784,  would 
it  be  justice  to  put  an  end  to  the  transaction  in  1807  or  1808. 
when  the  value  was  so  different  ?  The  delay  too  had  a  tendency 
to  deprive  the  appellant  of  the  means  of  shewing  that  Maitland 
was  of  sound  mind  at  the  time  of  executing  the  deeds ;  and  in 
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that  view  also,  the  length  of  time  is  an  important  feature  in  the      Towart 
case.  sellabs. 

Upon  the  whole,  therefore,  it  appears  to  me  that  the  decision 
of  the  Court  below  cannot  be  sustained.  It  is  not  consistent 
with  the  nature  of  the  proceeding  which  impeaches  these  deeds 
on  the  ground  of  utter  incapacity  since  1782.  But  the  judgment 
does  not  apply  to  that  case,  as  it  sustains  the  deeds  to  a  certain 
extent.  The  result  is,  that  the  evidence  for  the  respondent  is 
not  sufficient  to  reduce  these  deeds.  There  is  positive  evidence 
to  support  them,  *as  it  must  be  taken  that  the  attesting  wit-  [  *247 1 
nesses  would,  if  alive,  have  given  evidence  of  the  sanity  of 
Maitland  at  the  time  the  deeds  were  executed.  There  is  positive 
evidence,  therefore,  of  the  sanity  at  the  time  of  the  execution  of 
the  deeds,  or  at  least  that  he  was  sane  in  the  judgment  of  the 
attesting  witnesses ;  there  is  positive  evidence  of  the  sanity  in 
the  notes  written  by  Maitland  himself,  which  shew  that  he  knew 
and  understood  the  nature  of  the  transaction.  There  is  on  the 
one  side  clear  positive  evidence  to  support  the  deeds ;  and,  on 
the  other,  only  general  evidence  to  reduce  them,  which,  con- 
sistently with  the  positive  evidence,  cannot  be  true.  This  is 
not,  therefore,  a  case  of  a  doubtful  balance  of  testimony,  but  the 
appellant's  evidence  is  decidedly  the  stronger. 

Judgment  of  the  Court  below  reversed. 


R.R.— vou.  xvi. 
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Scotland. — Appeal  from  the  Court  of  Session. 

i8i7.  JOHNSTON  v.   CHEAPE  and  Another. 

June  9,  11.  kvn 

July  8,  10.  ^D 

w  — T„  JOHNSTON   v.  CHEAPE  and   Others. 

Eldox,  L.C. 

[247] 


(5  Dow,  App.  Cas.  247—266.) 

Arbiter,  well  known  to  the  parties  for  his  skill  in  the  subject  of  refer- 
[  *248  ]  ©nce»  acting  under  submissions  reciting  *that  the  parties  had  "  confidence 

in  him  as  a  fit  person,"  and  had  "  confidence  in  his  judgment "  to  carry 
into  effect  certain  improvements  upon  lands,  and  apportion  the  expense 
among  the  parties,  refuses  to  communicate  the  notes  of  his  opinion,  or 
a  draft  of  the  award,  before  it  was  pronounced  to  one  of  the  parties 
applying  for  such  notes  or  draft,  and  refuses  to  receive  proof  of  alleged 
material  facts  laid  before  him  by  the  same  party ;  he  being  himself  a 
competent  judge  of  the  subject,  and  chosen  for  that  reason,  and  having 
no  doubt  in  his  mind  ;  the  award  was  held  good,  notwithstanding  such 
refusal :  for,  (per  Lord  Eldon,  L.  C.,)  an  arbiter  is  not  bound  in  all 
cases  to  receive  evidence,  whether  it  will  have  any  effect  on  his  mind  or 
not.  But  even  by  the  law  of  Scotland,  which  attaches  so  much  value 
to  arbitration,  a  refusal  by  an  arbiter  to  receive  proof  where  proof  is 
necessary,  may  amount  to  what  they  would  consider  as  a  ground  for 
setting  aside  an  award. 

An  arbiter  has  an  interest  in  the  subject  of  reference,  and  this  is  well 
known  to  the  parties  before  they  sign  the  submission;  the  award  is 
good,  notwithstanding  the  interest, 
r  249  1  Arbiter  in  his  award,  after  exhausting  the  points  submitted  to  him. 

makes  an  order  as  to  future  conduct  beyond  the  limits  of  the  submis- 
sion :  this  does  not  vitiate  the  whole  award,  but  the  excess  held  pro  non 
8criptof  and  the  award  good  to  the  extent  of  the  power. 

First  Cause. 
The  appellant  Johnston,  in  1813,  brought  an  action  to  reduce 
an  award  against  the  respondents  Cheape  and  the  arbiter.  The 
award  was  founded  on  a  submission  between  Johnston  and 
Cheape,  empowering  Thomson  as  arbiter  to  decide  the  propor- 
tion to  be  paid  by  each  of  them  of  the  expense  of  deepening  a 
drain  called  Eossie  Drain,  "  from  the  point  where  it  falls  into 
the  Eden  up  to  the  march  between  our  properties  at  Bowhouse 
Moss,"  and  of  keeping  clear  the  said  drain  "  between  the  afore- 
said points  "  in  all  time  coming.  The  submission  proceeded  on 
a  recital  of  confidence  in  Thomson  as  a  fit  person  to  determine 
the  value  of  the  operation  to  their  respective  properties,  and  to 
ascertain  the  proportion  of  the  expense  which  each  ought  to  pay. 
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The  reasons  of  reduction  were  in  substance  corruption,  par-     Jomstox 
tiality,  and  interest,  in  the  arbiter,  and  also  excess  in  the  award.      cheape. 
*    *    The  circumstances  alleged  in  support  of  the  charge  of       [  250  ] 
partiality,  were  the  refusal  by  the  arbiter  to  receive  evidence  of 
material  facts  which  the  appellant  brought  under  his  view,  and 
offered  to  prove,  and  his  refusal  to  communicate  to  the  appellant 
the  notes  of  his  opinion,  or  a  draft  of  the  decreet  arbitral  before 
it  was  pronounced.     And  the  cases  of  Blair,  Jan.  1738 ;  Wallace 
v.  Wallace,  Feb.  1762  ;  Williamson,  1766 ;  Logan  v.  Lang,  Nov. 
1798 ;  and  Elliot  v.  Elliot,  1789,  were  cited. 

In  defence  it  was  stated  that  the  reason  why  the  arbiter  has 
refused  to  communicate  his  notes  or  a  draft  was,  that,  though 
often  employed  as  an  arbiter,  he  had  never  been  accustomed  to 
do  so,  and  that  he  had  refused  the  evidence  because,  from  his 
own  knowledge  of  such  matters,  he  had  no  doubt  as  to  the  effect 
of  the  operation  on  the  respective  properties  of  the  parties ;  that 
as  to  the  matter  of  interest,  he  had  no  interest  in  the  subject 
that  was  not  well  known  to  the  parties  when  they  subscribed  the 
submission.  It  was  denied  that  there  was  any  transaction  or 
understanding  of  the  nature  stated  by  the  appellant,  or  that 
there  was  any  partiality  or  corruption,  or  any  excess  in  the 
award.  But  if  there  was  an  excess,  that  might  be  rectified  with- 
out affecting  the  rest  of  the  award.    (Fid.  the  next  cause.) 

The  Court  below  repelled  the  reasons  of  reduction  *and  sus-      [  »25i  ] 
tained  the  defences,  and  Johnston  appealed. 

Second  Cause. 

Mr.  Johnston  the  appellant,  and  the  respondents  Messrs. 
Cheape,  Wemyss,  Heriot,  and  Buist,  having  lands  on  the  banks 
of  the  river  Eden,  in  Fife,  engaged,  by  signing  a  minute  to  that 
effect  in  April,  1810,  with  a  view  to  the  improvement  of  their 
lands,  to  deepen  the  channel  of  the  river,  and  remove  a  bridge, 
and  erect  another,  and  that  a  neighbouring  gentleman  well 
known  to  them  all  for  his  skill  in  such  matters,  should  be  em- 
powered to  execute  the  work,  and  settle  the  proportions  of  the 
expense;  and  a  submission  was  accordingly  prepared  reciting 
the  proposed  objects,  and  then  proceeding  in  these  terms  :  "  and 
having  confidence  in  the  judgment  of  Andrew  Thomson,  Esq. 

1  2 
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Johnston  of  Kinloch,  for  getting  these  improvements  carried  properly  into 
Chbape.  effect,  therefore  we  do  hereby  give,  grant,  and  commit  full  power, 
warrant,  and  authority  to  the  said  Andrew  Thomson,  as  sole 
arbiter  chosen  by  us,  to  get  the  said  bridge  over  the  river  Eden, 
near  the  village  of  Kettle,  removed,  and  a  new  one  erected  to  the 
westward  of  that  bridge  ;  to  cause  the  said  river  to  be  deepened 
and  widened  at  and  above  the  said  old  bridge  (beginning  as 
near  to  it  as  can  be  done,  and  at  the  same  time  obtain  a  proper 
level)  upwards  to  where  the  Eossie  Drain  falls  into  the  said  river, 
and  to  get  the  river  between  these  two  points  embanked,  end 
what  other  improvements  executed  he  may  deem  necessary  for 
completing  the  object  in  view,  and  that  in  any  manner  he  may 
[  *252  ]  think  *proper,  and  with  power  to  him  to  enter  into  contracts 
with  workmen  for  finishing  said  works,  and  to  proportion  the 
expense  of  the  said  improvements  among  us  as  he  shall  conceive 
just  and  reasonable,  according  to  the  benefit  which  the  lands 
belonging  to  or  possessed  by  each  of  us  will  derive  therefrom, 
and  also  with  power  to  the  said  arbiter  to  take  all  manner  of 
probation,  and  to  direct  measurements  and  valuations  to  be 
made,  and  do  every  thing  else  necessary,  or  that  he  should 
think  proper,  for  enabling  him  to  decide  and  determine  in 
the  matter  hereby  submitted  and  referred  to  him ;  and  what- 
ever the  said  arbiter  shall  decide  and  determine  by  decreet 
arbitral  to  be  pronounced  by  him  betwixt  and  the  day  of 

or  between  and  any  farther  day  to  which  this  submission 
may  be  prorogated,  and  which  he  is  hereby  empowered  to  do  at 
pleasure :  We  hereby  bind  and  oblige  ourselves,  our  heirs,  and 
successors,  to  acquiescd  in,  impliment,  and  perform,  under  the 
penalty  of  100Z.  sterling,  to  be  paid  by  the  party  failing  to  the 
party  observing,  or  willing  to  observe  the  same  over  and  above 
performance;  and  we  bind  and  oblige  ourselves  and  our  fore- 
saids respectively  to  keep  the  said  river  and  the  banks  thereof, 
after  the  said  improvements  are  completed,  opposite  to  the  lands 
belonging  to  or  possessed  by  each  between  the  above-mentioned 
points,  and  which  are  to  be  thereby  benefited,  in  good  and  suffi- 
cient condition  and  repair  in  all  time  thereafter,  so  that  none  of 
the  lands  belonging  to  or  possessed  by  any  of  the  parties  in  this 
r  *253  ]      submission  can  be  injured  *by  neglecting  such  repairs,  otherwise 
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the  person  or  persons  failing  so  to  do  shall,  over  and  above  per-    Johnston 
f  ormance,  pay  whatever  damage  any  of  the  others  shall  happen      cheape. 
to  sustain  thereby,  as  the  same  shall  be  ascertained  by  fit  neutral 
men." 

The  submission  was  signed  by  the  appellant  on  the  11th,  and 
by  the  respondents,  Cheape  and  Buist,  on  the  14th  March,  1811. 
The  arbiter  immediately  began  and  proceeded  with  the  work, 
and  prorogued  on  the  8th  November,  1811,  and  2nd  Novem- 
ber, 1812.  The  respondents  Heriot  and  Wemyss  signed 
the  submission,  the  one  on  20th  March,  the  other  on  9th 
April,  1813.  The  work  being  completed  in  May,  1813,  the 
arbiter  then  made  his  award,  which,  after  reciting  the  submis- 
sion, prorogations,  and  execution  of  the  works,  proceeded  in 
these  terms:  "And  being  well  satisfied  with  the  manner  in 
which  these  operations  have  been  executed,  and  that  the  object 
which  the  parties  to  the  submission  had  in  view,  will  be  com- 
pletely answered,  and  having  caused  measurements  of  the  work 
executed  to  be  made  and  ascertained,  the  whole  expenses  of  the 
operations  including  interest  up  to  the  term  of  Whitsunday, 
1813,  as  per  a  particular  state  thereof,  signed  by  me  of  this  date 
as  relative  hereto,  to  amount  to  the  sum  of  7592.  sterling ;  and 
having  frequently  gone  over  and  inspected  the  grounds  be- 
longing to  or  possessed  by  the  said  parties,  which  have  been 
or  may  be  benefited  by  the  said  operations;  having  heard 
the  parties  as  to  their  claims,  having  got  all  the  information 
which  I  consider  necessary  for  determining  the  matters  submit- 
ted to  me,  and  *having  maturely  deliberated  upon  every  circum-  [  *254  ] 
stance  relating  thereto,  and  being  now  well  and  ripely  advised 
therein,  and  having  God  and  a  good  conscience  before  my  eyes, 
do  give  and  pronounce  my  final  sentence  and  decreet  arbitral  as 
follows,  viz.  I  find  and  hereby  decern  and  crdain  that  the  above- 
mentioned  sum  of  7592.  sterling  shall  be  paid  proportionally  as 
follows  by  the  respective  parties,  being  the  ratio  in  which  I  am 
of  opinion  and  hereby  find  that  the  lands  belonging  to  or  pos- 
sessed by  each  of  them,  have  already  been  or  may  be  still  bene- 
fited in  consequence  of  the  operations  above* mentioned ;  viz. 
The  said  William  Johnston  shall  pay  the  sum  of  5352.  sterling, 
the  said  John  Cheape  shall  pay  the  sum  of  1462.  sterling,  the 
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Johnston  said  James  Balfour  Wemyss  shall  pay  the  sum  of  43/.  ster- 
Cheape.  ling,  the  said  Henry  Buist  shall  pay  the  sum  of  222.  sterling, 
and  the  said  James  Heriot  shall  pay  the  sum  of  13?.  sterling ; 
and  each  of  the  said  parties  shall  farther  pay  the  legal  interest 
of  the  sums  above-mentioned,  to  be  paid  by  them  respectively 
from  and  after  the  said  term  of  Whitsunday,  1813,  till  they  are 
paid ;  and  I  hereby  also  decern  and  ordain  the  said  parties,  or 
such  of  them  as  have  lands  in  property  or  possession  opposite  to 
the  said  river,  and  their  heirs  and  successors,  to  keep  the  river 
and  the  banks  thereof  now  that  the  said  improvements  are  com- 
pleted opposite  to  the  lands  belonging  to  or  possessed  by  each  of 
them,  within  the  above-mentioned  points,  in  good  and  sufficient 
condition  and  repair,  in  all  time  coming,  so  that  none  of  the  lands 
[  *255  ]  belonging  to  or  possessed  by  any  of  the  *parties  in  the  submission 
shall  be  injured  by  neglecting  such  repairs  ;  otherwise,  I  hereby 
decern  and  ordain  the  person  or  persons  failing  so  to  do,  not  only 
to  perform  these  stipulations,  but  also  to  pay  whatever  damage 
may  be  sustained  by  any  of  the  other  parties  in  consequence  of 
such  neglect,  as  the  same  may  be  ascertained  by  fit  neutral  men." 
Mr.  Johnston,  in  1813,  brought  an  action  against  the  other 
parties  and  the  arbiter,  to  reduce  the  award  [for  reasons  similar 
to  the  grounds  of  reduction  in  the  former  cause,  and  also  that 
the  award  was  ultra  vires,  in  ordaining  that  the  parties  should 
keep  the  banks  in  repair  in  all  time  coming,  &c.  that  matter 
not  being  submitted  to  the  arbiter,  but  disposed  of  by  the  agree- 
ment of  the  parties.] 
[  256  ]  The  Lord  Ordinary  repelled  the  reasons  of  reduction,  sus- 

tained the  defences,  &c.  and  decerned,  and  to  this  judgment  the 
Court  unanimously  adhered ;  and  Johnston  appealed. 

[After  hearing  the  arguments  in  both  appeals :] 

July  8.        Eldon,  L.  C. : 

[  259  ]  The   reference  in   the  first  of  *these  causes  was  in  these 

[*26°]      terms: — "We,  John  Cheape,  Esquire,  of  Kossie,  and  William 

Johnstone,  Esquire,  of  Lathrisk,  considering  that  our  respective 

properties  have  been  much  improved  by  the  deepening  of  the 

drain  from  the  Loch  of  Kossie,  and  that  it  would  be  still  more 
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advantageous  to  us  to  obtain  a  further  level,  which  we  will  be     Johnston 
able  to  do,  when  the  proposed  alterations  upon  the  river  Eden,      Cheapb. 
between  the  bridge  over  the  same  near  the  village  of  Kettle,  and 
where  the  said  drain  falls  into  the  Eden,  are  completed.     There- 
fore we  bind  and  oblige  ourselves,  our  heirs,  and  successors,  to 
bring  up  the  said  level,  or  such  proportion  of  it  as  we,  or  either 
of  us,  shall  think  requisite,  as  soon  as  it  can  be  accomplished, 
from  the  said  point  where  the  Eossie  Drain  falls  into  the  Eden, 
up  to  the  march  between  our  respective  properties  at  Bowhouse 
Moss,  and  to  keep  the  same  redd  and  clear  and  in  good  order  in 
all  time  thereafter,  at  our  mutual  expense,  which  shall  be  pro- 
portioned according  to  the  benefit  accruing  therefrom  to  our 
respective  properties;  and  having  confidence  in  Andrew  Thomson, 
Esquire,  of  Kinloch,  as  being  a  fit  person  for  determining  the 
value  which  such  operations  will  yield  to  our  respective  properties, 
and  ascertaining  the  proportion  of  the  expense  thereof  which 
each  of  us  shall  pay.     Therefore  we  do  hereby  nominate  and 
appoint  the  said  Andrew  Thomson  sole  arbiter  between  us,  to 
decide  and  determine  what  proportion  each  of  us  shall  pay  of 
the  expense  of  the  operations  already  executed  upon  the  Eossie 
Drain,  from  the  point  where  it  falls  into  the  Eden  *up  to  the       [  *26i  ] 
march  between  our  properties  at  Bowhouse  Moss,  and  of  what 
is  to  be  hereafter  done  when  the  improvements  upon  the  channel 
of  the  Eden  are  finished ;    and  also  in  keeping  redd  and  clear 
and  in  good  condition  the  said  drain  between  the  foresaid  points 
in  all  time  coming,  according  to  the  benefit  which  he  shall  think 
our  respective  properties  have  derived  and  will  obtain  from  such 
operations,  with  power  to  the  said  arbiter  to  take  all  manner  of 
probation,  and  to  direct  measurements  and  valuations  to  be 
made,  and  to  do  everything  else  necessary,  or  that  he   shall 
think  proper,  for  enabling  him  to  decide  and  determine  in  the 
matters  hereby  submitted  and  referred  to  him,  and  whatever  the 
said  arbiter  shall  decide  by  decreet  arbitral  to  be  pronounced 
by  him  betwixt  and  the  day  of  or  between  and 

any  future  day  to  which  this  submission  may  be  prorogated, 
and  which  he  is  hereby  empowered  to  do  at  pleasure,  we  hereby 
bind  and  oblige  ourselves  and  our  foresaids  to  acquiesce  in, 
impliment,  and  perform,  under  the  penalty  of  100Z.  sterling,"  &c. 
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johnston  That  was  the  power  which  the  arbiter  was  to  have ;  and  what 
CheIpe.  use  he  should  make  of  it  was  left  very  much  to  his  own  discretion, 
at  least  so  it  would  be  construed  in  this  country.  This 
gentleman  made  his  award,  and  ordained  "  that  of  the  above- 
mentioned  sum  of  2,105J.  2«.  the  said  John  Cheape  shall  pay 
l,835i.  28.,  and  the  said  William  Johnstone  shall  pay  770/. 
being  the  ratio  in  which  I  hereby  find  their  respective  properties 
[  *262  ]  to  be  benefited  by  the  operations  on  the  drain,  and  as  *the 
whole  of  the  said  sum  of  2,105Z.  2*.  has  been  advanced  by  the 
said  John  Cheape,  I  hereby  decern  and  ordain  the  said  William 
Johnstone  to  make  payment  to  him  of  the  said  770Z.  with  the 
legal  interest  thereof,  from  the  respective  periods  when  the 
advances  were  made  till  paid.  And  I  hereby  farther  decern 
and  ordain  the  said  parties  and  their  heirs  and  successors  to 
pay  for  any  future  operations  on  said  drain,  and  in  keeping 
the  same  redd,  clear,  and  in  good  condition  between  the  fore- 
said points  in  the  proportions  above  mentioned  ;  and  I  also 
decern  and  ordain  the  said  parties  and  their  foresaids  to  acquiesce 
in,  impliment,  and  perform  this  decreet  arbitral  in  all  respects, 
to  each  other,  under  the  penalty  of  100Z.  sterling,"  &c. 

The  appellant  refused  to  obey  the  award,  and  a  charge  upon 
the  decree  having  been  given,  he  offered  a  bill  of  suspension ; 
and,  at  the  same  time,  brought  an  action  of  reduction  (with 
which  the  suspension  was  conjoined)  to  reduce  the  submission 
and  decree,  alleging  : — 1.  The  common  reason  of  style  : — 2.  That 
the  arbiter  had  decided  in  his  own  favour,  a  matter  in  which  he 
was  interested ;  for  that  a  considerable  number  of  years  ago  the 
arbiter  cut  a  drain  from  his  own  lands,  passing  through  Mr. 
Cheape' s  property,  and  falling  into  the  Rossie  Drain ;  so  that  the 
arbiter  had  burdened  the  appellant  with  the  expense  of  an  outlet 
for  his  (the  arbiter's)  own  drain.  As  to  that  second  reason — and 
the  second  and  third  reasons  are,  as  to  this  point,  much  the 
same — I  see  no  ground  for  insisting  upon  that  as  any  objection. 
[  #26.H  ]  The  parties  knew  whom  the  *  arbiter  was,  and  he  was  chosen  on 
account  of  his  own  skill  in  such  matters ;  and  I  see  nothing 
in  the  proceedings  to  -shew  that  he  acted  corruptly  or  even 
improperly.  At  the  same  time;  there  can  be  no  doubt  that, 
even  in  the  law  of  Scotland,  which  attaches  so  much  value  to 
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arbitration,  the  refusal  by  an  arbiter  to  receive  proof,  where  Johnston 
proof  is  necessary,  may  amount  to  what  even  they  would  consider  chbapk. 
to  be  a  ground  for  setting  aside  the  award. 

In  the  second  cause,  which  is  connected  with  the  first,  the 
submission  was  in  these  terms  (vid.  ante). 

One  question  in  this  case  was,  whether  the  arbiter's  authority 
to  decide  extended  beyond  the  year  ;  and  another  question  was, 
whether  he  had  any  right  to  decide  that  the  parties  should  keep 
the  river  and  banks  opposite  their  lands,  which  were  to  be 
benefited  by  the  improvements,  in  good  and  sufficient  condition 
and  repair,  in  all  time  coming ;  and,  although  the  award,  as  to 
this  point,  followed  the  terms  of  the  submission,  it  was  insisted 
that  it  was  ultra  vires,  and  that  they  themselves  were  to  determine 
what  should  be  done  after  the  work  was  completed.  But  it  was 
farther  contended,  that  even  if  the  arbiter  had  authority  to  deal 
with  that  point,  yet  he  had  not  done  justice  to  the  appellant, 
because  he  ought  to  have  confined  that  part  of  the  award  to  such 
lands  of  the  appellant  as  were  "  to  be  thereby  benefited,'1  his 
authority  not  extending  beyond  that :  and  the  appellant  insisted 
that  only  some  of  his  lands  were  benefited,  whereas  it  was  on 
the  other  hand  contended  that  they  were  all  benefited. 

Johnstone  also  insisted  that  as  he  subscribed  the  ^submission  [  *264  ] 
in  1811,  and  as  the  award  was  not  made  till  May,  1813,  the  legal 
time  had  expired  before  it  was  pronounced,  and  that  as  to  him 
it  was  good  for  nothing ;  and  that  the  objection  was  not  removed 
by  the  prorogations,  because  they  applied  only  to  a  supposed 
submission  amongst  five  parties ;  and  that  the  submission  which 
he  signed  was  not,  at  the  time  of  the  prorogations,  a  submission 
amongst  five  parties,  some  of  the  parties  not  having  signed  till 
after  the  date  of  the  last  prorogation :  and  a  distinction  was 
stated  between  this  and  the  case  of  Taylor  v.  Grieve,  t  in  as  much, 
as  there  the  last  signature  was  within  the  year.  I  have  con- 
sidered this  objection,  and  I  agree  with  the  Court  of  Session  in 
the  opinion  that  it  cannot  be  supported.  For  when  one  considers 
what  was  to  be  done,  the  channel  of  the  river  to  be  deepened,  a 
bridge  to  be  taken  down,  and  another  to  be  built ;  and  that  he 
saw  all  this  going  on  without  making  any  objection  at  the  time, 
I  think  it  is  reasonable  to  take  it  as  if  he  had  said  that  he  never 
t  Fac.  Cull.  23th  Nov.  1800. 


122  1817.     H.  L.     5  DOW,  264—266.  [bjl 

Johnston  meant  to  make  the  objection ;  and  to  hold  that  he  should  not 
Cheape.  be  permitted  to  make  it  with  effect  after  the  work  had  been 
finished. 

Then  it  is  insisted  that  the  arbiter  acted  with  a  partiality  that 
indicated  corruption.  That,  however,  depends  on  the  view 
which  he  took  of  his  duty ;  for  an  arbiter  is  not  bound,  in  all 
cases,  to  receive  evidence,  whether  it  will  have  any  effect  on  his 
mind  or  not.  The  submission  bore  that  Mr.  Thomson  was 
chosen  arbiter  because  he  himself  knew  the  subject.  But  he 
saw  all  the  evidence  and  all  the  inferences  arising  out  of  the 
[  *265  ]  circumstances ;  and  *he  seems  to  have  proceeded  on  this  ground, 
"  taking  all  these  matters  to  be  facts,  yet  having  my  own  local 
knowledge  to  guide  me,  and  all  the  other  circumstances  in  my 
view,  I  cannot  adopt  your  conclusion."  So  that  on  all  these 
grounds  I  take  the  judgment  of  the  Court  below  to  be  right. 

But  I  have  one  difficulty  in  this  second  case.  Suppose  we 
should  be  of  opinion  that  the  submission  did  not  authorize  the 
arbiter  to  decide  upon  the  manner  in  which  the  parties  were  to 
act  with  respect  to  these  improvements  in  future,  the  question 
will  arise  whether  that  vitiates  the  whole  award.  If  I  were  now 
to  give  my  own  opinion,  I  must  say  that  this  part  of  the  award 
might  be  held,  as  they  express  it,' pro  non  scripto,  and  that  the  rest 
would  not  be  affected ;  and  then  what  I  wish  is,  to  be  sure  that 
I  apply  that  principle  as  the  Court  below  would  apply  it.  My  own 
opinion  is,  that  the  arbiter  has  so  far  gone  beyond  his  powers. 

July  io.  The  judgment  in  this  second  cause  was  this.    After  the  usual 

recitals,  the  Lords  find  that  the  arbiter,  in  so  far  as  he  has 
decerned  and  ordained  that  the  said  parties,  or  such  of  them  as 
have  lands  in  property  or  possession  opposite  to  the  said  river, 
&c.  should  keep  the  river  and  banks  thereof,  &c.  in  good  and 
sufficient  condition  and  repair,  in  all  time  coming,  &c.  otherwise 
that  the  person  or  persons,  failing  so  to  do,  should  not  only 
perform  these  stipulations,  but  also  pay  whatever  damage  might 
be  sustained,  &c.  as  the  same  might  be  ascertained  by  fit  neutral 

[  ^266  ]  men,  had  no  authority  so  *to  decern  and  ordain  ;  but  that  this 
ought  to  be  held  pro  non  scripto,  and  to  be  considered  as  an 
excess  not  vitiating  the  other  parts  of  the  decreet  arbitral ;  with 
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lis  finding  the  cause  was  remitted  to  the  Court  of  Session  to 

iry  its  judgment,  so  far  as  the  finding  might  require  it  to  be 

tried ;  and  the 

Judgment  was  in  other  respects  affirmed. 

In  the  first  cause  the  Lords  found  that  the  arbiter  had  no 

ithority,  according  to  the  terms  of  the  submission,  to  decern 

•  award  that  the  appellant  should  be  charged  with,  or  pay  the 

Mowing  sums  or  charges,  or  any  of  them,  viz.  (stating  them) ; 

it  this  to  be  without  prejudice  to  any  right  of  the  parties  to 

ttablish  the  charges,  if  they  could,  against  the  appellant  in  any 

her  mode  of  proceeding ;   and,  "  find  that  this  excess  in  the 

rcreet  arbitral  ought  not  to  be  taken  to  affect  its  validity, 

ither  than  as  it  may  be  necessary  to  rectify  the  same  with 

aspect  to  the  said  excess."     The  cause  remitted  to  vary  the 

idgment  as  far  as  this  finding  might   require ;  and  in  other 

spects  the 

Judgment  affirmed. 


JOHySTON 

r. 
Cheafe. 


Scotland. — Appeal  from  the  Court  of  Session. 
ARNOT  v.  STEWART. 

(5  Dow,  App.  Cas.  274—278.) 

A.  a  merchant  in  London,  having  an  order  in  1810  from  B.  a  merchant 
m  Perth,  for  goods  to  be  shipped  from  London  for  Dundee,  sends  the 
goods  to  toe  wharf  on  Saturday  24th  Feb.,  and  they  are  accordingly 
shipped  on  board  the  K.,  which  sailed  on  the  day  following  (Sunday, 
£>th).  A.  does  not  send  the  invoice  until  the  27th,  so  leaving  it  to  be 
inferred  that  the  goods  were  not  sent  to  the  wharf  until  that  day,  and 
that  the  sea  risk  would  not  commence  until  the  let  of  March  (Thursday), 
▼hen  the  next  vessel  (which  was  an  armed  vessel)  was  to  sail.  In  an 
action  by  A.  against  B.  for  the  price  of  the  goods,  held  that  since,  if  B. 
had  insured  upon  the  representation  made  by  A.,  the  insurance  would 
We  been  invalid,  A.  made  himself,  in  effect,  insurer  of  the  goods ; 
and,  the  goods  having  been  lost  by  capture,  could  not  recover  the  price 
fromB. 

The  respondent  ordered  from  Eedfern  &  Co.,  London,  by  their 
?tnt  the  appellant,  ten  puncheons  of  molasses  to  be  shipped 
rom  London  for  Dundee.  The  order  reached  London  on  the 
^t  Feb.  1810,  and  Messrs.  Redfern  &  Co.  caused  the  molasses 
°*be  sent  to  Miller's  wharf  on  Saturday,  the  24th  Feb.  to  be 


1817. 
March  17. 

Eldok,  L.C. 

[274] 
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arnot  shipped  for  Dundee.  The  vessel  whose  regular  turn  it  was  to 
Stewart,  sail  on  the  next  day  was  one  called  the  Defiance.  But  on  Friday, 
the  23rd  February,  the  Shipping  Company,  as  appeared  from 
the  evidence  of  the  clerk,  had  resolved  to  substitute  a  vessel 
called  the  Kinloch,  and  that  was  the  vessel  announced  on  the 
23rd  and  24th,  for  sailing  on  the  25th,  and  which  did  sail  on 
that  day  with  the  goods  in  question,  the  25th  being  Sunday,  a 
day  on  which  the  mail  does  not  go  from  London.  On  Tuesday 
the  27th  Feb.  the  invoice  with  advice  was  sent  from  London, 
dated  on  that  day,  and  having  at  the  end  these  words  "  To 
Miller's  wharf,  for  the  Defiance,  p.  Dundee."  The  notice, 
instead  of  reaching  the  respondent  on  the  evening  of  the  27th, 
as  it  would  have  done  if  it  had  been  dispatched  on  the  24th,  did 
not  reach  him  till  the  evening  of  the  2nd  March,  On  the  10th 
March  he  sent  a  letter  to  Edinburgh,  directing  his  brokers  to 
insure,  &c.  per  Defiance  from  London  to  Dundee,  stating  that 
the  invoice  was  dated  the  27th  Feb.  and  that  he  would  not  allow 
more  than  the  usual  premium ;  and  received  for  answer  that  it 
could  not  be  done  at  the  usual  premium,  as  the  day  on  which 
the  vessel  sailed  had  not  been  mentioned.  The  Kinloch  was 
captured  on  the  2nd  March  by  a  French  privateer. 

The  respondent  having  refused  to  pay  for  the  molasses,  the 
appellant,  as  agent  for  Bedfern  &  Go.  brought  an  action  for  the 
price  in  the  Court  of  Admiralty  in  Scotland,  and  obtained  judg- 
ment for  the  amount;  but  the  cause  having  been  brought  by 
[  *276  ]  advocation  before  the  Court  of  Session,  that  *Court  ultimately 
gave  judgment  against  the  claim  and  in  favour  of  the  respondent, 
and  Arnot  appealed. 

The  points  chiefly  insisted  upon  for  the  appellant  were,  that 
his  constituents  having  delivered  the  goods  at  the  wharf  had 
nothing  further  to  do  with  the  transaction ;  that  the  delay  in 
sending  the  notice  had  no  effect  with  respect  to  insurance,  since 
Stewart,  although  he  had  notice  on  the  2nd  March,  did  not 
attempt  to  insure  till  the  10th ;  and  that  as  these  vessels  often 
accomplish  the  voyage  in  as  short  a  time  as  the  post  conveys 
letters  by  land,  a  person  intending  to  insure  ought  not  to  wait 
the  arrival  of  a  letter  of  advice ;  and  that  as  to  the  name  of  the 
ship,  Bedfern  &  Co.  were  not  bound  to  watch  the  operations  of 
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the  Shipping  Company,  or  to  warrant  that  goods  entrusted  to  a  arnot 
shipping  company  should  be  conveyed  in  any  particular  ship  Stewart. 
belonging  to  that  company,  even  although  they  intimated  that 
it  was  meant  to  send  the  goods  by  a  particular  vessel ;  and  that 
merchants  ought  to  adapt,  as  they  usually  did,  the  form  of  the 
insurance  to  such  accidents  as  the  substitution  of  one  ship 
instead  of  another,  by  insuring  "  per  ship  or  ships ; "  and  the 
cases  of  Heseltine  v.  Arrol,  Fac.  Coll.  Jan.  15,  1802,  and  Elton 
v.  Porteoiis,  Fac.  Coll.  Dec.  18,  1808,  were  cited. 

For  the  respondent  it  was  contended  that  the  notice  sent  to 
him  was  not  such  as  to  enable  him  to  make  a  valid  insurance, 
that  from  the  date  of  the  invoice  he  was  led  to  believe  that  the 
goods  were  sent  to  the  wharf  only  on  Tuesday,  the  27th  Feb. 
and  that,  as  Thursdays  and  Sundays  are  the  days  *on  which  [  *277 1 
the  vessel  sails  from  the  wharf ;  the  sea  risk  had  not  commenced 
till  Thursday,  the  2nd  March.  If  that  had  been  the  case,  there 
was  no  improper  delay  in  not  insuring  till  the  10th,  as  the 
vessels  are  not  considered  as  out  of  time  in  eight  days,  though 
they  often  perform  the  voyage  sooner ;  that  supposing  an  insur- 
ance had  been  effected,  the  appellant  could  not  have  recovered 
from  the  underwriter  (and  it  made  no  difference  when  a  merchant 
was  his  own  insurer)  for  two  reasons :  1st,  Because  the  repre- 
sentation must  have  Leen  that  the  risk  did  not  commence  at 
soonest  till  the  27th  February,  whereas  it  had  in  fact  commenced 
on  the  25th.  2nd,  Because  the  representation  must  have  been 
that  the  goods  were  sent  by  the  Defiance,  an  armed  vessel, 
whereas  they  were  in  fact  sent  by  the  Kinloch,  an  unarmed 
vessel.  That  Redfern  &  Co.  having  specified  a  particular  ship, 
were  answerable  that  the  goods  should  be  sent  by  that  ship,  or 
at  least  that  at  the  time  when  the  goods  were  sent  to  the  wharf 
the  ship  specified  was  that  in  which  the  company  then  intended 
to  ship  them :  and  that  if  they  had  inquired  on  the  24th  Feb. 
they  would  have  learned  that  it  was  intended  to  send  the  goods, 
not  by  the  Defiance,  but  by  the  Kinloch;  and  the  case  of  Andrew 
v.  Ro$s,  6th  Dec.  1810,  was  cited. 

Mr.  Leach  and   Mr.  Harrison  for  the  appellant;  Sir  S. 
Pi*jmilly  and  Mr.  Adam  for  the  respondent. 
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Abnot       Eldon,  L.  C. : 

V. 

Stewaet.        Being  of  opinion  that  if  the  respondent  had  insured  upon  this 
[  ^278  ]      representation  *he  could  not  have  recovered  from  the  under- 
writer, I  propose  to  your  Lordships  to  affirm  the  judgment. 

Judgment  affirmed. 


Scotland. — Appeal  from  the  Court  of   Session. 
isio.       DALGLIESH    and    Others    v.    DUKE    OF    ATHOL 

Jwie  16,  20. 

—  and   Others.! 

Eldon,  L.C.  (5  Dow>  App  Cag  282—292.) 
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Salmon  fishing  with  stake-nets  in  the  firth  or  estuary  of  the  river  Tay 
held  to  be  illegal  under  the  Scotch  Acts,  1477—1563. 

The  fishings  of  all  the  appellants  are  situated  in  that  part  of 
the  Tay  where  the  sea  ebbs  and  flows. 

About  thirty  years  ago,  a  mode  of  salmon  fishing  was  intro- 
duced upon  the  shores  of  the  Solway  (the  Scottish  statutes 
regulating  salmon  fishing  did  not  apply  to  the  Solway),  which, 
from  the  nature  of  the  apparatus  employed,  is  termed  stake-net 
fishing.  In  its  most,  improved  form,  it  is  practised  in  the  fol- 
lowing manner.  In  rivers,  or  friths  where  the  sea  ebbs  and 
flows,  a  row  of  stakes  is  driven  from  high  to  low  water-mark,  for 
the  most  part  obliquing  down  the  river,  or  forming  zigzags  in 
that  direction.  The  stakes  are  from  four  to  six  feet  asunder, 
and  are  fastened  together  at  the  top,  the  middle,  and  the  bottom, 
with  strong  ropes.  Over  these  ropes  a  net  is  extended,  the 
upper  part  of  which  is  usually  about  the  level  of  the  highest 
flow  of  the  tide.  The  meshes  of  the  net  measure  from  ten  to 
twelve  inches  in  circumference ;  that  is  to  say,  each  side  of  the 
parallelogram  measures  from  two  and  a  half  to  three  inches. 
In  this  manner  a  complete  barricado  is  formed,  from  high  to 

t  This  case,  although  depending  proper,  was,  at  a  later  date,  decided 

upon  the  old  Scotch  Acts,  is  here  (perhaps  unfortunately)  in  favour  of 

reported  as  a  decision  upon  a  matter  those  engines.     Earl  of  Kintorc  \. 

of  general  interest.    The  point  left  Forbes  (H.  L.  1828)  3W.&S.  261. 

open  in  this  case,  as  to  the  legality  — E.  C. 
of  fishing  with  stake-nets  in  the  sea 
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low  water-mark,  through  which  no  salmon  or  grilse  can  pene- 
trate. In  this  barricado,  at  convenient  distances,  openings  *are 
left,  which  lead  into  enclosures  of  several  acres  in  extent,  sur- 
rounded with  netting  exactly  similar  to  that  which  forms  the 
barricado.  The  openings  are  from  twenty  to  thirty  yards  in 
width ;  and  across  the  top  of  them  a  net  is  fixed,  which  rises 
and  falls  with  the  tide ;  and  which,  of  consequence,  acts  as  a 
valve  to  prevent  the  fish  which  have  entered  with  the  tide  from 
setting  out  when  it  ebbs.  The  enclosures  vary  in  size  and  shape 
according  to  the  nature  of  the  ground.  At  the  angles,  openings 
are  left  which  lead  into  smaller  enclosures,  provided  each  with  a 
net  valve  of  the  kind  already  described ;  and,  in  this  manner, 
a  labyrinth  is  formed,  out  of  which  no  fish  that  enters  can 
extricate  itself.  The  enclosures  are  termed  by  the  fishermen 
courts  or  yards ;  and  the  barricado  which  conducts  the  fish  into 
them  is  termed  the  leader.  In  this  manner,  it  is  scarcely 
possible  that  a  salmon  ascending  the  river  between  high  and  low 
water-mark  should  not  either  be  detained  in  the  yards,  or 
entangled  in  the  meshes  of  the  leader.  It  is  usual  also  to  take 
advantage  of  the  natural  hollows,  or  to  form  artificial  excava- 
tions behind  the  leader,  where  fish  descending  the  river  are  left 
at  the  fall  of  the  tide. 

In  1797  the  stake-net  mode  of  fishing  was  introduced  in  the 
Tay  at  Sea-side,  fifteen  miles  below  Perth ;  but  the  Earl  of 
Kinnoul  and  other  superior  proprietors  having  in  1799  brought 
an  action  of  declarator,  this  mode  of  fishing,  at  least  in  that  part 
of  the  river,  was  in  1801  declared  to  be  illegal  by  judgment  of 
the  Court  of  Session,  which  was  affirmed  on  appeal  by  the  House 
of  Lords.  But  the  fishings  of  the  appellants  being  situate  con- 
siderably below  Sea-side,  where  the  Tay  is  an  arm  of  the  sea, 
*they  maintained  that  the  statutable  prohibitions  did  not  extend 
to  their  fishings ;  and  they  continued  to  fish  with  stake-nets. 

The  respondents  as  proprietors,  in  the  higher  part  of  the  river, 
in  1804,  brought  an  action  of  declarator  against  all  the  pro- 
prietors of  salmon  fisheries  along  the  Frith  of  Tay,  setting  forth 
in  the  summons : — "  That  by  the  common  law  of  this  realm,  the 
proprietors  of  salmon  fisheries  are  not  at  liberty  to  exercise  the 
same,  or  to  take  salmon  otherwise  than  by  net  and  coble,  where 


DALGLIB8H 
V. 

Duke  of 
Atuol. 

[  *283  ] 


[  *i84  ] 


128  1816.     H.  L.     5  DOW,  284—285.  >.b. 

Dalgliebh  the  tide  ebbs  and  flows,  or  in  a  way  sanctioned  by  immemorial 
Duke  op  usage ;  and  that  by  several  Acts  of  Parliament,  particularly  bj 
Athol.  an  ^cj.  0f  ^  grgj  pariiament  of  James  I.  passed  in  the  year 
1424,  intituled,  '  Of  cruives,  yairs,  and  Saturday's  slop ; '  the 
Act  of  the  tenth  Parliament  of  James  III.  passed  in  the  year 
1477,  intituled  '  Anent  cruives ;  *  the  Act  of  the  first  Parliament 
of  James  IV.  passed  in  the  year  1488,  intituled  '  Anent  cruives ; ' 
and  the  Act  of  the  ninth  Parliament  of  Queen  Mary,  passed 
in  the  year  1568,  intituled,  '  Anent  cruives  and  zairs ; '  and 
other  Acts  of  the  Parliament  of  Scotland,  the  taking  of  salmon 
in  waters  where  the  sea  ebbs  and  flows,  by  means  of  cruives 
and  zairs  or  yairs,  or  other  machinery,  is  prohibited,  and  all 
cruives  or  zairs  so  situated,  or  set  upon  sand,  or  schaulds 
or  shoals,  and  upon  the  water  sands,  are  ordained  to  be  put 
away:  that  nevertheless  the  Eight  Honourable  George  Lord 
Kinnaird,  the  Honourable  William  Maule  of  Panmure,  Alex- 
ander Wedderburn,  Esq.  of  Wedderburn,  James  Morrison, 
[  ^285 )      Esq.  of    Naughton,   William    Dalgliesh,   Esq.   of    *Scotscraig, 

Anderson,  Esq.  of  Balgay,  John  Berry,  Esq.  of  Tayfield, 

and  Archibald  Campbell  Stewart  of  St.  Ford,  Esq.  alleging 
themselves  to  be  proprietors  of  the  salmon  fisheries,  and  to 
have  right  to  fish  salmon  in  the  said  water  of  Tay  opposite 
to  their  respective  properties  in  the  counties  of  Perth,  Fife, 
and  Forfar,  have,  within  these  few  last  years,  by  themselves, 
and  persons  employed  or  authorized  by  them,  erected  yairs  or 
stake-nets,  or  other  machinery  of  the  nature  of  yairs,  upon  the 
sands  opposite  to  their  said  respective  estates  in  the  said  coun- 
ties of  Perth,  Fife,  and  Forfar  or  Angus,  between  the  high  and 
low  water-mark,  and  have  thereby  taken  great  quantities  of 
salmon,  and  destroyed  the  fry  of  such  salmon,  and  other  fishes, 
contrary  to  law,  and  to  the  great  hurt  and  prejudice  of  the 
pursuers,  and  to  the  injury  of  them  and  all  the  other  proprietors  of 
salmon  fisheries  in  the  upper  and  higher  parts  of  the  said  river  of 
Tay ;  and  that  Francis  Charteris,  Earl  of  Wemyss,  and  others, 
alleging  themselves  to  be  proprietors  of,  or  to  have  right  to  salmon 
fishings  in  the  said  river  or  water  of  Tay,  have  likewise  either 
erected,  or  threaten  to  erect  yairs  or  stake-nets,  or  machinery 
similar  to  those  above  complained  of,  upon  the  sands  opposite 


Y0L.X7I.J         1816.     H.  L.     5  DOW,  235—287. 


129 


to  their  respective  properties  within  the  counties  aforesaid." 
And  the  summons  concluded,  "  That  therefore  it  ought  and 
should  be  found  and  declared,  by  decree,  &c.  that  the  said 
defenders  have  no  right  by  themselves,  or  others  employed  or 
authorized  by  them,  to  erect  or  use  the  yairs,  stake-nets,  or 
machinery  aforesaid,  or  other  machinery  of  the  same  nature,  for 
the  purpose  *of  catching  salmon  or  other  fishes  in  the  said  river 
of  Tay ;  and  the  said  defenders  ought  and  should  be  decerned 
and  ordained,  by  decreet  aforesaid,  to  desist  and  cease  from 
using  the  said  yairs,  stake-nets,  and  other  machinery,  and  to 
demolish  and  remove  the  same,  and  to  pay  to  the  pursuers  the 
sum  of  20,000/.  sterling,  in  name  of  damages  sustained  by 
them." 

After  a  proof  allowed  and  taken  as  to  the  alleged  diminution 
of  the  prod  ace  of  the  upper  fisheries,  the  alleged  destruction  of 
salmon  fry  and  injury  to  the  breed  of  salmon  in  the  river  by  the 
stake-nets,  and  as  to  the  limit  between  the  river  and  the  ®stuary 
of  the  Tay,  and  a  variety  of  other  proceedings,  the  Court  on  the 
7th  March,  1812,  pronounced  this  judgment :  "  The  Lords 
having  resumed  consideration  of  the  state  of  this  process,  and 
advised  the  same,  with  the  mutual  memorials  for  the  parties, 
*rits  produced,  proofs  adduced,  and  former  proceedings,  they 
sustain  the  title  of  the  pursuers  to  insist  in  this  action  for  having 
such  yairs,  stake-nets,  or  other  machinery  of  the  same  nature, 
removed,  as  have  been  placed  within  the  high  water-mark,  for 
the  purpose  of  catching  salmon  or  other  fishes,  opposite  to  lands 
bounded  by  the  river,  frith,  or  water  of  Tay,  on  those  sides  or 
parts  where  such  yairs,  stake-nets,  or  other  machinery  are 
placed,  and  as  far  down  as  Drumly  Sands,  without  prejudice  to 
the  rights  of  such  of  the  defenders  as  have  fishings  in  the  sea : 
repel  the  defences,  and  find  and  declare,  that  the  defenders  have 
no  right,  by  themselves,  or  others  employed  by  them,  to  erect  or 
use  yairs,  stake-nets,  or  other  machinery  of  the  same  nature,  for 
*  the  purpose  of  catching  salmon  or  other  fishes  within  the  afore- 
said bounds:  decern  and  ordain  the  defenders  to  desist  and  cease 
from  using  the  yairs,  stake-nets,  and  other  machinery  com- 
plained of,  and  to  demolish  and  remove  the  same ;  and  prohibit 

and  interdict  them  from  erecting  or  using  in  future  the  ma- 
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Dalgliesh   chinery  aforesaid,  or  other  machinery  of  the  same  nature,  for 
Duke  op     the  purpose  of  catching  salmon  or  other  fishes  within  the  said 
athol.      bounds ;  and  decern  accordingly :  find  the  defenders  liable  in 
damages  and  expenses  to  the  pursuers,"  &c.    From  this  judg- 
ment the  appellants  appealed. 

With  respect  to  the  facts  which  were  the  subject  of  proof,  the 
appellants  contended  that  they  had  made  out  their  assertions 
that  the  stake-nets  were  prejudicial  neither  to  the  breed  of  j 
salmon  in  the  river,  nor  to  the  produce  of  the  upper  fishings,  | 
while  the  respondents  contended  that  the  evidence  proved  the  j 
contrary.  But  the  respondents  further  contended  that,  although  \ 
all  these  facts  were  conceded  to  the  appellants,  the  stake-net  | 
mode  of  fishing  was,  notwithstanding,  illegal,  and  that  the  j 
respondents  were  entitled  to  prevent  it.  j 

In  combating  this  latter  proposition  the  appellants  insisted ! 
upon  the  following  points :  1st,  Though  various  statutes  prohibit ! 
cruives,  zairs,  and  all  machinery,  "  in  salt  water,  where  the  sea  j 
ebbs  and  flows, — in  rivers  that  have  course  to  the  sea/'  and ! 
"  within  flood  mark  of  the  sea ; "  and  though  "  they  are  prohibited  | 
to  be  set  on  sands  and  shoals  far  within  the  water,"  and,  in 
general,  "upon  the  water  sands;"  yet  the  prohibitions  do  not  I 
[  *288  ]      extend  to  the  stake-net  apparatus,  on  account  of  its  *peculiar 
construction.    The  Legislature  had  two  objects  in  view ;  namely, 
to  prevent  the  destruction  of  red  and  black  fish,  or  fish  imme- 
diately before  and  after  depositing  their  spawn ;  and  to  secure  i 
the  cafe  passage  of  the  fry  to  the  ocean.    But  as  the  stake-nets ! 
are  always  removed  during  the  breeding  or  forbidden  season,! 
they  cannot  destroy  red  or  black  fish ;  and  as  they  are  wrought  j 
on  a  mesh  of  three  and  a  half  or  four  inches  in  diameter,  they 
cannot  intercept  the  fry.     As  the  construction  is  without  the; 
purview,  so  it  is  also  without  the  letter  of  the  statutes;    for 
stake-nets  confessedly  bear  no  resemblance  to  cruives  ;  they  are; 
essentially  different  from  yairs,  which  are  close  dykes  or  palli 
sadoes,  affording  no  passage  to  the  fry,  and  they  do  not  answer 
the  description  of  any  other  prohibited  engine. 

2nd,  The  situation,  as  well  as  the  construction  of  the  stake- 
nets,  exempts  them  from  the  operation  of  the  statutes,  which 
in  so  far  as  they  contain  an  absolute  prohibition  of  cruives  and 
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yairs,  apply  neither  to  rivers  unaffected  by  the  tide  nor  to  the 
sea,  bat  only  to  the  intermediate  space  where  the  salt  water 
meets  the  fresh,  and  where  the  fry  in  their  way  to  the  sea  stop 
until  they  are  habituated  to  the  new  element.  But  this  point  is 
far  above  the  highest  of  the  defenders'  stake-nets,  which  are 
erected  on  the  shore  of  the  sea,  where  salmon  fry  are  never  to 
be  seen. 

3rd,  All  the  statutes  admitting  a  construction  different  from 
that  which  they  contend  for,  were  either  expressly  enacted  as 
temporary  regulations,  or  have  fallen  into  desuetude. 

Lastly,  The  respondents  have  no  title  to  insist  *in  an  action 
for  enforcing  the  statutes  with  regard  to  salmon  fishing,  which 
are  regulations  of  police  for  the  benefit  of  the  public  at  large, 
not  of  private  individuals  interested  in  the  fishings,  and  the  exe- 
cution of  which,  therefore,  is  entrusted  to  the  public  prosecutor 
alone.  Neither  have  they  any  interest  to  enforce  these  statutes, 
because  the  stake-nets  do  not  diminish  the  produce  of  the  upper 
fishings,  that  part  of  the  river  being  as  well  stocked  with  fish  at 
present  as  it  was  before  the  erection.  And  this  action  is  carried 
on  for  no  purpose  but  that  of  preventing  the  market  from  receiv- 
ing a  greater  supply  of  wholesome  fish,  and  thereby  injuring  the 
monopoly  of  the  respondents,  a  purpose  inconsistent  with  the 
public  interest,  &c. 
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On  these  points  it  was  contended  for  the  respondents: — 
1st,  That  the  preservation  of  the  breed,  as  a  source  of  national 
wealth,  was  not  the  sole  object  of  the  Legislature  in  framing  the 
laws  for  regulating  salmon  fishing ;  but  that  the  private  interest 
of  individual  proprietors  was  also  contemplated ;  and  they 
referred  to  the  regulations  of  the  mid-stream  and  Saturday's 
slop,  and  entered  into  a  particular  examination  of  the  purview 
and  enactments  of  the  statutes.  The  stake-nets  were  yairs  of 
the  most  destructive  kind ;  but,  even  if  they  were  not,  the 
argument  for  the  appellants  would  not  be  improved,  because 
^e  statutes  applied  to  every  species  of  fixed  machinery. 

2nd,  The  prohibition  was  directed  against  machinery  in  waters 
*here  the  sea  ebbs  and  flows,  and  flumen  or  fluvius  in  Latin, 
oqna  in  low  Latin,  a  river  in  English,  and  a  water  in  old  English 
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and  *Scotch,  do  not  exclusively  denote  a  fresh  water  stream,  but 
apply  to  every  stream,  from  its  source,  to  where  it  falls  into  the 
main  ocean,  mare  altum,  including  the  whole  aestuary,  intra  fauces 
terra ;  and  in  support  of  this  position  the  respondents  referred 
to  many  authorities  in  the  English  statute-book,  Hale,  De 
Jure  Maris,  &c. ;  and  in  Scottish  authors  from  Jac.  I.  of  Scot- 
land,  to  the  end  of  the  17th  century ;  in  the  Scottish  statute- 
books,  and  in  Scottish  charters;  and  the  cases  of  Leslie  v. 
Ayton,  Diet.  Vol.  II.  p.  859,  and  of  Gairlies  v.  Torhouse,  were 
cited. 

Srdly,  The  leading  prohibition  against  cruives  and  yairs  in 
waters  where  the  sea  ebbs  and  flows  was  clearly  in  force,  and 
was  so  stated  by  Stair,  Bankton,  and  Erskine.  The  statutes  in 
general  were  admitted  to  be  in  force,  and  the  statute,  1469, 
cap.  88,  although  temporary  at  first,  and  that  of  1563,  cap.  68, 
to  which  statutes  the  plea  of  desuetude  had  been  applied,  were 
continued  by  the  general  re-enacting  statutes,  or  referred  to  in 
subsequent  statutes,  as  existing  Acts.  And  the  cases  of  Fraser 
v.  Duke  of  Gordon,  Sel.  Dec.  p.  816 ;  Gween  v.  Lady  Innis,  and 
Prior  of  Pluscardine  v.  Laird  of  Innis,  Balf.  Prac.  p.  545 ; 
Heritors  of  Don,  1698 ;  Colhoun  v.  Duke  of  Montrose,  1793, 1804 ; 
Queensberry  (Duke  of)  v.  Marquis  of  Annandale,  1771,  were 
cited. 

4thly,  With  respect  to  the  allegation  that  the  respondents 
had  no  title  to  insist  in  the  action,  the  analogies  of  law,  the 
practice  in  actions  on  the  fishing  statutes,  and  several  express 
decisions,  proved  the  contrary. 

The  following  note  of  what  the  Lord  Chancellor  said  was 
taken  by  one  of  the  counsel  who  argued  the  case  in  Dom.  Proc. 


June  ]6.       Eldon,  L.C. : 

He  thought  the  judgment  was  right,  but  that  it  would  be 
necessary  to  make  one  alteration  in  it. 

He  was  of  opinion  that  these  stake-nets  fall  within  the 
meaning  of  the  word  "yairs "  used  in  the  statutes ;  he  thought 
likewise  there  were  other  words  in  these  statutes  which  would 
comprehend  them,  as  nets,  within  the  prohibitions  enacted. 

The  judgment,  therefore,  was  right,  except  that  in  one  passage 
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it  was  worded  with  some  degree  of  obscurity,  which  it  was  neces- 
sary to  remove.  The  passage  is  this,  viz.  "  without  prejudice  to 
the  rights  of  such  of  the  defenders  as  have  fishings  in  the  sea." 
These  words  in  their  natural  import  would  mean  that  the  judg- 
ment was  not  to  apply  at  all  to  such  of  the  defenders  as  have 
fishings  in  the  sea,  which  is  certainly  very  different  from  what 
the  Court  intended.  What  the  Court  meant  was,  that  the 
judgment  did  not  apply  to  the  sea  fishings  of  any  of  the 
defenders. 

He  did  not  see  the  use  of  having  these  words  in  the  judg- 
ment at  all;  for  the  summons  has  no  reference  to  any  fish- 
ings in  the  sea,  but  is  limited  to  those  in  the  river  and  water  of 
Tay. 

It  had  been  stated  that  there  was  a  petition  in  Court  praying 
that  the  judgment  might  be  extended  as  far  as  the  bar  of  the 
river ;  and  he  had  that  petition  in  his  hand.  He  thought  that 
to  shut  out  the  inquiry  which  that  petition  prays  would  be 
wrong:  and  the  more  so,  because  he  had  himself  come  to  an 
opinion  that  the  water  of  Tay,  within  *the  meaning  of  these 
statutes,  does  extend  farther  than  the  Drumly  Sands,  and  down 
to  the  bar. 


Dalgliesh 

r. 

Duke  of 

Athol. 


[  *292  ] 


The  order  of  the  House  was  as  follows  : — 

"Ordered  and  adjudged  that  the  interlocutor  complained  of 
be  varied  by  inserting  after  the  words  '  as  far  down  as '  the 
words  *  the  east  end  of '  and  by  leaving  out  after  the  word 
"sands*  the  words  'without  prejudice  to  the  rights  of  such  of 
the  defenders  as  have  fishings  in  the  sea.'  And  the  Lords  find 
that  the  river  Frith,  or  water  of  Tay,  extends  at  least  as  far 
down  as  the  east  end  of  Drumly  Sands  ;  and  it  is  declared  that 
no  judgment  ought  to  be  given  with  respect  to  any  rights  of 
fishing  claimed  in  the  sea :  and  it  is  declared  that  this  judgment 
is  to  be  without  prejudice  to  any  application,  made,  or  to  be 
made  to  the  Court  of  Session,  for  the  purpose  of  ascertaining 
whether  the  river  water  or  frith  of  Tay  doth  not  extend  farther 
to  the  eastward  than  Drumly  Sands ;  and  in  case  the  Court  shall 
find  that  such  river,  water,  or  frith,  doth  so  extend,  nothing  in 
this  judgment  contained  is  to  prevent  the  Court  from  making 
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Dalqliesh^  any  such  order  as  may  be  just  and  according  to  law,  touching 
Duke  op  or  relating  to  any  yairs,  stake-nets,  and  other  machinery  of  the 
athol.  game  nature,  within  the  high  water-mark  placed  for  the  purpose 
of  catching  salmon  or  other  fishes  opposite  to  any  lands  to  the 
east  of  Drumly  Sands  which  shall  be  found  to  be  bounded  by  the 
said  river,  frith,  or  water  of  Tay :  and  it  is  further  ordered  and 
adjudged  that  with  these  variations  and  declarations  the  said 
interlocutor  complained  of  be 

A  firmed." 
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LORD  MONTFORT  v.  LORD   CADOGAK 

(2  Merivale,  3—5.) 

Fob  a  report  of  this  case  (taken  from  19  Yes.  635),  see  13  R.  R. 
270.  In  the  note  there  inserted  a  reference  to  the  Trustee  Act, 
1898,  s.  19,  should  now  be  substituted  for  the  reference  to  the 
Trustee  Act,  1888. 

CHAMBERS  v.  BRAILSFORD. 

(2  Merivale,  25—26.) 

Fob  a  report  of  this  case  before  the  Master  of  the  Rolls  (taken 
from  18  Yes.  868),  see  11  R.  R.  214. 


LOUD  BYRON  v.  JOHNSTON.  ™%. 

(2  Merivale,  29—30.)  

Injunction,  until  answer  or  further  order,  to  restrain  the  publication  ' 

of  a  work  aa  the  plaintiff's,  upon  affidavit  by  the  plaintiff's  agents  (the         L  29  ] 
plaintiff  himself  being  abroad),  of  circumstances  making   it   highly 
probable  that  it  was  not  the  plaintiff's  work ;  and  the  defendant  refusing 
to  swear  as  to  his  belief  that  it  was  so. 

The  defendant,  a  publisher,  advertised  for  sale  certain  pooms, 
*hich  he  represented  by  the  advertisement  to  be  the  work  of 
Lord  Byron,  on  whose  behalf  a  Bill  was  filed  (his  Lordship  being 
himself  abroad),  for  an  injunction  to  restrain  the  publication 
under  the  title  described  in  the  advertisement ;  and,  on  affidavits 
made  by  his  Lordship's  agents,  both  as  to  their  belief  and  also 
as  to  circumstances  rendering  it  highly  probable  that  the  work 
was  not  his  Lordship's,  an  application  was  made  to  the  Vice- 
Chancellor  accordingly;  when  his  Honour,  upon  the  ground 
that  the  affidavits  were  not  sufficiently  positive,  and  might  be 
contradicted,  ordered  that  notice  of  the  motion  should  be  given 
to  the  defendant. 

Notice  having  been  given  pursuant  to  this  order,  the  applica- 
tion was   now  renewed   before    the    Lord    Chancellor,   *who       [  *30  ] 
approved  of  the  course  which  had  been  taken  by  the  Vice- 
Chaxcellob  ;  and,  upon  the  defendant  declining  to  swear  as  to 


136 


1816.    CH.    2  MERIVALE,  80. 


[&.K. 


Byrox       his  belief  that  the  poem  in  question  was  actually  the  work  of 
Johkbion.    kord  Byron,  granted  the  motion. 

An  injunction  was  issued  accordingly,  to  restrain  the  defen- 
dant from  publishing,  in  the  plaintiffs  name,  or  as  his  work, 
the  several  poems  mentioned  in  the  advertisement,  or  any  parts 
thereof,  till  answer  or  further  order,  t 


1316. 

JVor. 

Bolls  Court. 
Grant,  M.U. 

On  Appeal. 

1823. 

Dee.  3. 

Eldok,  1  ('. 

[301 
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GEORGE  HOLME  SUMNER  v.  WHISTON  POWELL, 
SARAH  POWELL,  GEORGE  WILKINSON,  and 
SUSANNAH  BLACKMORE4 

(2  Merivale,  30—38 ;  On  appeal,  Turner  v.  Russell,  423,  425.) 

A  joint  covenant  of  indemnity  is  not  extended  in  equity  beyond  its 
legal  operation,  there  being  no  ground  on  which  to  infer  mistake  in  the 
nature  of  the  instrument,  and  no  previous  equity  entitling  the  cove- 
nantee to  a  several  indemnity  from  each  of  the  covenantors. 

It  is  not  a  principle  of  equity  that  every  joint  covenant  shall  be 
considered  as  if  it  were  joint  and  several. 

When  the  obligation  exists  only  by  virtue  of  the  covenant,  its  extent 
is  to  be  measured  only  by  the  words  of  the  covenant. 

It  is  different,  where  the  obligation  is  independent  of  the  particular 
contract,  as  in  the  cases  of  partnership  debts,  bonds,  &c. 

In  1792,  Samuel  Castell,  Walter  Powell,  and  William  Sumner 
(the  plaintiff's  testator),  carrying  on  business  in  partnership,  as 
bankers,  under  the  firm  of  Castell,  Powell,  &  Co.,  received  a 
power  of  attorney  from  the  trustees  in  the  marriage-settlement 
of  Cookson  and  wife,  *to  receive  dividends  on  5,3252.  stock, 
including  an  authority  to  transfer.  Under  this  authority, 
Powell  alone,  in  the  month  of  August  in  that  year,  sold  the 
stock,  and  applied  the  produce  to  the  purposes  of  the  partner- 
ship, without  the  knowledge  either  of  the  trustees  or  of  his 
partners. 

Some  time  after  this  transaction  took  place,  the  name  of 
Wilson,  who  had  for  many  years  acted  as  clerk  to  the  partner- 
ship, at  a  fixed  salary,  appeared  for  the  first  time  in  the  firm  as 
one  of  the  partners,  and  continued  to  be  so  used  till  December, 


t  Beg.  Lib.  B.  62  b. 

X  BereAford  v.  Browning  (1875)  1 
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1808,  when  he  quitted  the  partnership ;  but,  during  the  whole  Sumser 
of  that  time,  it  appears  that  he  had  no  participation  in  the  powslc 
partnership  profits,  only  retaining  his  former  salary. 

In  1795,  Walter  Powell  the  younger  was  admitted  into  the 
partnership. 

In  June,  1797,  Sumner  died,  having  appointed  the  plaintiff 
his  sole  executor ;  and  by  indenture,  dated  the  20th  of  May, 
1801,  between  the  plaintiff  of  the  one  part,  and  the  surviving 
partners  (including  Wilson)  of  the  other  part,  reciting  "  that  the 
said  William  Sumner,  at  the  time  of  his  death,  and  for  some 
jears  previous  thereto,  was  a  partner  with  the  said  Samuel 
Castell,  Walter  Powell  the  elder,  Walter  Powell  the  younger, 
and  William  Wilson,  in  the  banking  business,  which  partnership 
determined  by  the  death  of  the  said  William  Sumner,  so  far  as 
regarded  his  interest  in  the  partnership ;  and  that  the  partner- 
ship accounts  between  the  said  William  Sumner  and  his  said 
partners  were  unsettled  for  several  years  previous  to  his  death, 
and  that  much  question  had  arisen  between  the  plaintiff,  as 
executor  of  the  said  William  Sumner,  and  the  said  Samuel 
Castell,  W.  Powell  the  elder,  W.  Powell  the  younger,  and 
W.  Wilson,  as  to  the  statement  of  the  partnership  accounts  up 
to  the  day  of  the  death  of  *the  said  William  Sumner,  and  as  to  [  *32  ] 
the  amount  or  valuation  of  the  partnership  effects  at  that  time  ; 
and  farther  reciting,  that  the  plaintiff,  on  or  about  the  22nd  day 
of  November,  1798,  took  up  from  the  said  Samuel  Castell,  &c, 
the  sum  of  1,500Z.,  intending  to  consider  the  same  as  in  part  of 
the  monies  which  should  be  due  from  the  partnership  to  the 
estate  of  the  said  William  Sumner,  but  giving  his  note  for 
repayment  thereof,  with  interest,  by  way  of  eecurity,  in  case 
such  sum  should  not  be  found  due  to  him ;  and  that,  to  put  an 
end  to  all  questions  that  might  arise  upon  any  of  the  matters 
aforesaid,  the  plaintiff  had  proposed,  in  consideration  of  the 
delivery  up  to  him  of  his  said  note,  and  of  the  payment  of  a 
further  sum  of  2,750Z.,  to  give  up  all  further  claim  or  demand 
upon  the  partnership  in  respect  of  the  interest  of  the  said 
William  Sumner  therein,  and  to  release  or  assign  to  them  the 
said  Samuel  Castell,  &c.  all  his  share  and  interest  as  executor 
of  the  said  William  Sumner,  of  and  in  all  the  outstanding  debts 
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Sumneb  due  and  owing  to  the  said  copartnership,  they  the  said  Samuel 
Powell.  Castell,  &c.  agreeing,  not  only  to  make  such  payment,  bat  to 
execute  to  the  plaintiff  a  release  of  all  demands  upon  the  estate 
of  the  said  William  Sumner,  and  to  indemnify  him  against  all 
engagements  or  responsibility  which  the  estate  of  the  said 
William  Sumner  might  be  liable  to  from  his  having  been  in 
partnership  as  aforesaid ;  which  proposal  had  been  acceded 
to  " — It  was  witnessed,  "  that,  in  consideration  of  the  delivery 
up  to  the  plaintiff  of  his  said  note  for  1,500Z.  and  interest, 
(which  was  then  cancelled,)  and  in  consideration  of  the  further 
sum  of  2,7502.  and  of  the  release  and  covenant  of  the  said 
Samuel  Castell,  &c.  thereinafter  contained,  the  plaintiff  assigned 
and  released  to  the  said  Samuel  Castell,  &c.  all  his  share  and 
interest  as  personal  representative  of  the  said  William  Sumner, 
[  *83  ]  of  *and  in  all  and  singular  the  credits  and  effects  of  the  late 
co-partnership,  and  of  and  in  all  sums  of  money  and  securities 
outstanding  or  due  to  the  said  co-partnership,  either  at  the  time 
of  the  death  of  the  said  William  Sumner,  or  at  the  day  of  the 
date  of  the  said  indenture ;  to  hold,  &c.  unto  the  said  Samuel 
Castell,  &c.  to  and  for  the  sole  use  and  benefit  of  them,  their 
executors,  administrators,  and  assigns,  absolutely  and  for  ever." 
And  it  was  thereby  further  witnessed,  "  that,  for  the  considera- 
tions aforesaid,  the  plaintiff  released  and  discharged  them  the 
said  Samuel  Castell,  &c.  and  every  of  them,  their  and  every  of 
their  executors  and  administrators,  of  and  from  all  claims  and 
demands  whatsoever  which  the  plaintiff,  as  executor  of  the  said 
"William  Sumner,  might  have  against  them,  or  on  account  of 
any  share  in  the  said  partnership  concern;  and  that,  in  con- 
sideration of  such  release,  they  the  said  Samuel  Castell,  &c.  did, 
and  every  of  them  did,  release,  acquit,  and  for  ever  discharge 
the  plaintiff,  as  such  executor  as  aforesaid,  his  executors  and 
administrators,  and  all  and  singular  the  estate  and  effects  of 
the  said  William  Sumner,  of  and  from  all  claims  and  demands 
whatsoever,  which  they  the  said  Samuel  Castell,  Ac.  or  any  of 
them  might  have  against  the  plaintiff,  as  such  executor,  by 
reason  or  upon  account  of  the  said  William  Sumner  having  been 
a  partner  with  them  as  aforesaid."  And  in  the  said  indenture 
was  also  contained  the  following  covenant:    "And  the    said 
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Samuel  Castell,  Walter  Powell  the  elder,  Walter  Powell  the  Sumner 
younger,  and  William  Wilson,  for  themselves,  their  heirs,  powblu 
executors,  and  administrators,  do  hereby  covenant,  promise,  and 
agree,  to  and  with  the  said  (plaintiff)  his  executors  and  adminis- 
trators, that  they  the  said  Samuel  Castell,  &c.  their  heirs, 
executors,  and  administrators,  shall  and  will,  from  time  to  time, 
and  at  all  times  hereafter,  save  'harmless  and  keep  indemnified  [  *34  i 
the  said  (plaintiff)  his  heirs,  executors,  and  administrators,  and 
his  and  their  estates  and  effects,  goods  and  chattels,  and  all  and 
singular  the  estate  and  effects  of  the  said  William  Sumner 
deceased,  of  and  from  all  and  singular  the  debts  and  engage- 
ments of  the  said  late  co-partnership,  wherein  the  said  William 
Sumner  was  concerned  as  aforesaid ;  and  of  and  from  all  pay- 
ments in  respect  thereof,  and  all  costs,  charges,  suits,  actions, 
damages  and  demands,  whatsoever,  which  can,  shall,  or  may  be 
incurred,  sustained,  prosecuted,  or  recovered,  against  the  said 
(plaintiff)  his  executors  or  administrators,  as  personal  represen- 
tative of  the  said  William  Sumner,  or  to  which  the  estate  and 
effects  of  the  said  William  Sumner  can,  shall,  or  may  be  liable, 
in  any  way  howsoever,  by  reason  of  his  having  been  a  partner 
in  the  said  partnership  concern." 

In  1802,  Walter  Powell  the  elder  died,  having  appointed  the 
defendants,  Whiston  Powell  and  Sarah  Powell,  executors  of  his 
\rilL 

In  December,  1803,  Wilson  quitted  the  partnership. 

In  September,  1804,  Castell  and  Walter  Powell  the  younger 
(the  two  continuing  partners)  became  bankrupt. 

In  1805,  Wilson  died,  having  appointed  the  defendants,  Wil- 
kinson and  Blackmore,  executors  of  his  will. 

In  1806,  a  bill  was  filed  by  the  parties  interested  under 
Cookson's  settlement  against  the  surviving  trustee  of  that  settle- 
ment, and  against  the  bankrupts  and  their  assignees,  and  against 
the  representatives  of  all  the  deceased  partners,  to  have  the  stock 
replaced,  or  for  an  account  *of  the  produce  thereof,  with  interest,  [  *35  ] 
from  the  time  of  the  transfer. 

On  the  14th  of  July,  1809,  an  order  was  made  in  that  cause, 
by  which  it  was  declared  that  the  present  plaintiff,  one  of  the 
defendants   thereto,  admitting  assets  of  his  testator,  and  the 
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Suirs-ER     other  defendants,  the  representatives  of  Powell  the  elder,  and 

Powell.     Wilson,  were  liable,  out  of  the  assets  of  their  respective  testators, 

to  pay  what  should  be  found  due,  for  principal  and  interest,  on 

taking  the  account  thereby  directed;  and  it  was  ordered  that 

they  should  pay  the  same  accordingly. 

The  bill  brought  by  the  present  plaintiff,  after  stating  the 
above  facts,  and  that  he,  the  said  plaintiff,  had  already,  as  such 
executor  of  6.  H.  Sumner,  deceased,  under  the  said  order  and  a 
decree  made  on  further  directions,  paid  into  the  bank  the  sum 
of  1,256Z.  for  interest  on  the  principal  sum  reputed  due,  and  was 
then  liable  to  pay  the  further  sum  of  2,064/.,  with  interest  and 
costs ;  and  after  further  stating  that  Castell  had  since  died  an 
uncertificated  bankrupt,  and  that  Walter  Powell  the  younger, 
having  obtained  his  certificate,  had  become  bankrupt  a  second 
time,  but  no  assignment  of  his  estate  and  effects  had  yet  been 
executed ;  insisted  that,  by  virtue  of  the  deed  of  indemnity,  dated 
the  20th  of  May,  1801,  he  was  entitled  to  be  repaid  out  of  the 
estates  of  the  two  Powells  and  Wilson  all  such  sums  as  he  had 
already  paid,  or  should  pay,  under  the  said  decree;  therefore 
praying  accordingly. 

To  this  bill  the  defendants  (the  executors  of  Wilson)  put  in  an 
answer,  alleging,  that,  although  the  name  of  the  testator  ap- 
peared in  the  banking  concern,  yet  in  fact  he  never  was  a 
partner  therein,  or  in  any  manner  participated  in  the  profits 
[  *36  ]  or  losses  thereof ;  and  therefore  *insisted  that  his  estate  was 
no  way  subject  or  liable  to  repay  the  plaintiff  what  he  had  so 
paid,  or  should  pay,  in  pursuance  of  the  said  decree. 

The  question  was  as  to  the  liability  of  Wilson's  estate  under 
the  covenant  in  the  deed  of  indemnity ;  and  this  depended  on 
the  effect  of  that  deed,  as  constituting  an  obligation  which, 
though  only  joint  at  law,  would,  as  it  was  argued,  be  held  in 
equity  to  be  several  as  well  as  joint,  and  therefore  binding  on  the 
estate  of  the  deceased  covenantor. 

Hart  and  Ileakl,  for  the  plaintiff. 

Sir  S.  Romilly,  Wetherell,  and  Barber,  for  the  representatives 
of  Wilson. 


YOL.XYI.]         1816.     CH.    2  MERIVALE,  36—37.  141 


For  the  plaintiff  were  cited,  Bishop  v.  Church^  Primrose  v.  Sumxeb 
Bromley ,J  Iloare  v.  Contenting  and  the  words  of  Lord  Eldon,  powkll. 
in  Ex  parte  Kendal.\\ 

The  Master  of  thb  Bolls  : 

The  question  is,  whether  any  other  effect  can  be  given  to  this 
covenant  in  equity  than  it  has  at  law.  It  has  never  been  deter- 
mined that  every  joint  covenant  is  in  equity  to  be  considered  as 
the  several  covenant  of  each  of  the  covenantors.  In  the  late 
case  of  Devaynes  v.  Noble, IT  I  had  occasion  to  examine  the 
authorities  on  this  subject,  and  found  no  such  general  proposition 
anywhere  laid  down.  When  the  obligation  exists  only  by  virtue 
of  the  covenant,  its  extent  can  be  measured  only  *by  the  words  in  [  * i7  J 
which  it  is  conceived.  A  partnership  debt  has  been  treated  in 
equity  as  the  several  debt  of  each  partner,  though  at  law  it  is 
only  the  joint  debt  of  all.  But,  there,  all  have  had  a  benefit 
from  the  money  advanced  or  the  credit  given,  and  the  obligation 
to  pay  exists  independently  of  any  instrument  by  which  the  debt 
may  have  been  secured.  So,  where  a  joint  bond  has,  in  equity, 
been  considered  as  several,  there  has  been  a  credit  previously 
given  to  the  different  persons  who  have  entered  into  the  obliga- 
tion. It  was  not  the  bond  that  first  created  the  liability  to  pay. 
But  in  this  case  the  covenant  is  purely  matter  of  arbitrary 
convention,  growing  out  of  no  antecedent  liability  in  all  or  any 
of  the  covenantors  to  do  what  they  have  thereby  undertaken. 

Instead  of  winding  up  the  partnership  concern,  and  dividing 
what  might  remain,  after  satisfying  all  claims  upon  it,  the 
parties  make  an  arrangement,  by  which  Mr.  Sumner  was  im- 
mediately to  receive  what  was  estimated  to  be  his  testator's 
share  of  the  joint  estate,  he  releasing  to  the  other  partners  all 
interest  in  the  residue.  Why  was  Mr.  Sumner's  share  of  the 
partnership  estate  to  remain  unaffected  by  any  claims  by  which 
that  estate  might  afterwards  be  diminished?  There  was  no 
equity  that  entitled  him  to  demand  from  the  other  partners  an 
engagement  to  that  effect.    But  they  are  contented  to  give  him 

t  2  Ves.  Sen.  100,  371.  |l  11  R.  B.  128  (17  Ves.  525). 

I  1  Atk.  90.  U  15  E.  E.  156  (1  Mer.  564). 
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a  covenant  of  indemnity.  As  it  is  only  a  joint  covenant  that  is 
given,  how  can  I  say  that  it  is  any  thing  more  than  a  joint 
covenant  that  was  meant  to  be  given  ? 

It  is  not  attempted  to  be  shewn  that  there  was  any  mistake  in 
drawing  the  deed,  or  that  there  was  any  agreement  for  a  covenant 
of  a  different  sort.  There  is  nothing  but  the  covenant  itself,  by 
which  its  intended  extent  can  be  ascertained. 

There  is  no  ground,  therefore,  on  which  a  Court  of  Equity  can 
give  it  any  other  than  its  legal  operation  and  effect. 

Bill  dismissed,  without  costs. 

[On  appeal  the  Lord  Chancellor  (Lord  Eldon)  affirmed  this 
decision  after  much  doubt;  see  T.  &  E.  p.  428,  where  he  is  reported 
to  have  felt  some  difficulty  in  distinguishing  the  case  from  one 
of  antecedent  debt,  but  he  finally  adopted  the  same  view  of  the 
case  as  the  Master  of  the  Bolls  and  concluded  his  judgment  by 
saying  (T.  &  E.  p.  425),  "I  do  not  think  that  any  case  can  be 
found  in  which,  where  joint  obligation  has  survived,  it  has  been 
carried  into  effect  against  the  assets  of  a  deceased  obligor  in  a 
case  of  indemnity." — 0.  A.  S.] 


1816. 
Dee.  6. 

Rolls  Court 
Gbaxt,  M.B. 

[38] 


GLANVILL  v.   GLANVILL.f 

(2  Merivale,  38—40.) 

Testator,  after  making  a  provision  for  the  maintenance  of  his  chil- 
dren, gives  "  all  the  rest,  residue,  and  remainder  of  his  real  and  personal 
estate  "  to  his  son  T.  W.  G.,  "  to  be  a  vested  interest  on  his  attaining 
the  age  of  twenty-one;"  and,  "if  he  shall  happen  to  die  before 
twenty-one,"  then  to  his  daughter  E.  G.  with  remainders  over. 

The  rents  and  profits  are  to  accumulate  until  T.  W.  G.  attains  the 
age  of  twenty-one,  or  dies  under  that  age. 

The  question  in  this  cause  arose  on  the  residuary  bequest  in 
the  will  of  Edward  Glanvill,  who,  after  making  a  provision  for 
the  maintenance  of  his  son  Thomas  William,  and  of  his  daughter 
Emily,  gave  the  residue  of  his  property  in  the  following  wonte:— 
"  And,  as  to  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects,  as  well  real  as  personal,  or  of  what  other  nature  or 

t  In  re  Dumble,  Williams  v.  Murrell,  (1883)  23  Ch.  D.  360;  52  L.  J.  Ch. 
631 ;  48  L.  T.  661. 
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kind  soever,  I  give  and  devise  the  same  onto  and  to  the  use  of  Glanvill 
my  son  Thomas  William  Glanvill,  according  to  the  nature  of  the  glanVill. 
same  estates  respectively,  and  to  be  a  vested  interest  upon  his 
attaining  the  age  of  21,  provided  that,  in  case  my  said  son  shall 
happen  to  die  before  attaining  the  said  age  of  21,  then  all  the 
rest  and  residue  of  my  said  real  and  personal  estate  so  given  and 
devised  onto  him,  shall  go  and  belong  to  my  daughter  Emily 
Glanvill ;"  with  other  trusts  in  remainder. 

The  bill  was  filed  by  the  testator's  son  and  heir  at  law, 
Thomas  William  Glanvill,  an  infant,  against  his  father's  exe- 
cutors and  against  his  sister  Emily,  (also  an  infant,)  and  the 
several  persons  entitled  in  remainder,  and  the  principal  point 
which  it  raised,  was  the  following;  viz.  whether  the  infant 
plaintiff  was  entitled,  during  his  minority,  to  the  rents  and 
profits  of  the  residuary  real  and  personal  estate. 

Agar  and  Wyatt,  for  the  plaintiff.     *    *    *  [  39  j 

Hall,  ShadweU,  and  Wingfield  for  different  defendants : 

*  *  Many  cases  establish  that,  where  residuary  personal 
estate  is  given  upon  a  contingency,  the  profits,  until  the  con- 
tingency  happens,  are  to  accumulate.  And  the  same  is  the 
case  with  a  residuary  devise  of  land.  Stephens  v.  Stephens,) 
Studhdme  v.  Hodgson,%  Butler  v.  Butler ,§  Trevanion  v.  Vivian,  \\ 
Roger$  v.  Gibson,^  &c. 

The  Master  op  the  Rolls  , 

Considered  that  it  would  be  difficult  to  get  over  the  precise 
words  of  the  will,  directing  that  the  legacy  should  vest  at  21. 
There  could  not  be  two  periods  of  vesting,  and  by  fixing  one,  the 
testator  must  be  taken  to  have  excluded  the  other.  The  sentence 
itself  was  so  worded,  that  the  direction  as  to  vesting  formed  a 
necessary  part  of  it,  and  the  remainder  could  not  be  construed 
without  it.  Besides,  there  was  no  evidence  from  any  part  of 
the  will,  that  the  testator  did  not  affix  to  the  word  its  precise 
legal  meaning. 

t  Forr.  228.  fl  2  Ves.  Sen.  430. 

t  3  P.  Wms.  299.  f  1  Ves.  Sen.  485.  Amb. 

5  3Atk.58. 
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Glantill 

V. 

Glanvill. 

[MO] 


It  was  therefore  declared,  that  by  virtue  of  the  will  of  the 
testator,  the  rents  and  profits  of  the  residue  of  *his  real  estate, 
and  the  interest  and  dividends  of  the  residue  of  his  personal 
estate  (after  payment  of  the  annuities  given  by  the  will),  were  to 
accumulate  until  the  plaintiff  should  attain  21,  or  until  his 
death,  which  should  first  happen.  Upon  attaining  twenty-one, 
the  plaintiff,  or,  upon  his  death  under  that  age,  the  person  or 
persons  entitled  to  or  interested  in  such  accumulation,  to  be  a; 
liberty  to  apply  as  they  should  be  advised,  t 


1816. 
Xoe.  30. 

Bolls  Covrt. 
Grant,  M.R. 

[70] 


LASHBROOK  v.   COCK  and   Others.} 

(2  Merivale,  70.) 

Devise  to  A.  and  B.  "between  them."    These  words  constitute  a 
tenancy  in  common. 

John  Martin,  by  his  will,  dated  the  18th  of  February,  1748. 
gave  to  his  two  daughters,  Jane  and  Mary,  "all  his  right  in  B. 
and  C.  between  them." 

After  the  testator's  decease,  the  two  daughters  entered  into 
possession,  and  received  the  rents  and  profits,  in  equal  moieties, 
till  the  death  of  Jane,  in  1792,  after  which  Mary  entered  into 
possession  of  the  whole  estate. 

On  a  bill  by  the  husband  of  Jane,  claiming  as  tenant  by  the 
curtesy,  to  be  entitled  to  a  moiety  of  the  estate  and  of  the  rent3 
and  profits  since  the  death  of  his  wife,  the  Master  of  the  Rolls 
held  the  plaintiff  entitled,  the  word  "between"  constituting  a 
tenancy  in  common  ;  and  decreed  accordingly. 


t  Reg.  Lib.  A.  324. 
X  Attorney -General 


Fletcher 


(1871)  L.  R.  13  Eq.  12S;  41  L.  J- 
Ch.  167 ;  25  L.  T.  N.  S.  892. 
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HALY   v.    GOODSON  and  Anotheb.  isie. 

(2  Merivale,  77-80.)  Deo'  13'  2i' 

The  Court  of  Admiralty  is  open  all  the  year  round  to  applications  by  Eldok,  L.C. 
part-owners  to  restrain  the  sailing  of  ships  without  their  consent,  until  [  77  ] 
security  given  to  the  amount  of  the  respective  shares.  But  where  the 
shares  are  not  ascertained,  that  Court  has  no  jurisdiction ;  and,  in  such 
case  the  Court  of  Chancery  will  exercise  a  concurrent  jurisdiction,  by 
injunction,  to  restrain  the  sailing  of  a  ship  until  the  share  of  the  party 
complaining  shall  be  ascertained,  and  security  given  to  the  amount  of 
it.  In  this  case,  it  was  referred  to  the  Master  to  make  the  enquiry,  and 
to  settle  the  security  accordingly. 

Thb  plaintiff,  claiming  to  be  entitled  as  part-owner  with  the 
defendants,  in  equal  shares,  prayed  an  account  of  the  ship's  deal- 
ings and  transactions  on  three  successive  voyages,  and  to  be  paid 
one-third  part  of  the  clear  earnings,  together  with  the  amount  of 
what  was  due  to  him  for  wages  and  disbursements,  as  master, 
after  deducting  certain  monies  advanced  by  the  defendant  Good- 
son  towards  his  share  of  the  expenses  of  building  and  fitting  out ; 
and,  alleging  that  the  said  defendant  (who  was  the  ship's  hus- 
band) intended,  contrary  to  his  wishes,  to  send  the  ship  on  a 
new  voyage  without  coming  to  account,  and  to  receive  the  future 
earnings  and  apply  the  same  to  his  own  use ;  and  that  the  other 
defendant  refused  to  join  in  this  application,  prayed  an  injunc- 
tion to  restrain  the  sailing  without  his  consent. 

The  defendant  Goodson,  insisting  that  by  virtue  of  an  agree- 
ment made  subsequent  to  the  original  contract  between  the  par- 
ties, the  plaintiff  was  entitled  as  owner  only  in  one-fourth,  not 
in  one-third  share,  of  the  profits  of  the  ship,  admitted  the  inten- 
tion to  send  the  ship  on  a  new  voyage,  without  the  plaintiff's 
consent,  in  case  he  refused  it ;  the  other  defendant  alleging  that 
he  concurred  in  such  intention ;  and  both  the  defendants  sub- 
mitting that  the  ship  ought  not  to  remain  unemployed  by  reason 
°f  the  accounts  of  the  former  voyages  not  being  fully  settled  ; 
and  that,  in  case  the  plaintiff  *did  not  approve  of  the  voyage  in-  [  *78  ] 
Wnded,  he  might  obtain  security  for  his  share,  by  applying'  in 
the  usual  manner  to  the  Court  of  Admiralty. 

On  an  application  made  by  the  plaintiff  ex  parte,  the  Vice- 
Chakcellob  had  granted  an  injunction  to  restrain  the  sailing  of 

H.B.— vol.  XVI.  l 


146  1816.    CH.    2  MERIVALE,  78—79.  [ml 


Halt       the  ship  without  the  plaintiff's  consent,  until  security  should  be 
Goodsok.     given  to  the  plaintiff  for  his  alleged  share  thereof,  and  until 
answer  or  further  order. 

On  the  coming  in  of  the  answers,  a  motion  was  now  made  to 
dissolve  that  injunction. 

Bell  and  Duckworth,  in  support  of  the  motion,  contended 
that  the  application  ought  to  have  been  made  to  the  Court  of 
Admiralty,  as  the  only  Court  having  competent  jurisdiction, 
and  cited  A non.f  2  Ch.  Ca.  86,  Boson  v.  Sandford9f  Strelly  v. 
Winson,\  and  Abbott  on  Shipping,  76,  77. 

Sir  S.  RomiUy  and  Rovpell,  contra,  contended  that  where 
there  is  any  question  between  the  parties  upon  which  this  Court 
has  a  clear  jurisdiction,  as,  in  the  present  case,  with  respect  to 
the  share  to  which  the  plaintiff  is  entitled  under  the  agreement 
between  the  parties,  it  will  assume  a  concurrent  jurisdiction  with 
the  Court  of  Admiralty,  as  incidental  to  that  question,  by 
restraining  the  sailing  of  the  ship  without  security  given  to  the 
dissentient  part-owner  for  the  amount  of  his  interest.  In  Horn 
v.  Gilpin9§  it  is  stated,  that  the  true  ground  of  decision  in  the 
I  *"9  ]  case  of  Strelly  v.  Winson  was,  not  that  *the  party  had  not 
appealed  to  the  Court  of  Admiralty,  but  that  the  part-owner  who 
complained  had  not  expressly  notified  his  dissent;  and  this 
accords  with  the  report  in  Skinner. 

The  Lord  Chancellor: 

This  is  an  important  question,  involving  somewhat  more  than 
the  mere  point  of  form.  I  cannot  divest  myself  of  the  jurisdic- 
tion which  is  claimed  to  be  exercised  in  the  plaintiff's  behalf,  or 
refuse  to  assume  a  concurrent  jurisdiction  in  that  respect  with 
the  Court  of  Admiralty,  until  I  am  informed,  both  whether  that 
Court  is  competent  to  decide  upon  a  question  of  disputed  title, 
and  also  whether  it  is  always  open,  in  the  vacation  as  well  as  in 
term-time,  to  listen  to  applications  of  this  nature ;  for,  if  it  be 
not,  it  would  be  great  injustice  to  refuse  the  interference  of  this 
Court,  which  is  constantly  open  for  the  purpose  of  granting  in- 
junctions. 4 

t  Carth.  63.  t  1  Vera.  297 ;  Skin.  230.  §  Amb.  255. 


tol.xyi.1        1816.     CH.     2  MERIVALE,  79—80.  117 

The  Lord  Chancellor:  Haly 

r. 

I  am  of  opinion  that  the  injunction  ought  to  be  continued,     Goodsok. 
until  security  given.     Upon  the  result  of  the  enquiries  I  have       ifcr.  24. 
caused    to  be  made,  it  appears  that  the  Court  of  Admiralty  is 
open  all  the  year  round  to  applications  of  this  nature  by  part- 
owners  of  ships,  and  also  that  it  has  jurisdiction  to  take  an 
account  and  order  security  to  be  given   on  the  footing  of  the 
respective  shares,  when  the  amount  of  those  shares  is  apparent. 
But  where   the  shares  are  unascertained,  and  their  respective 
amount,  which  is  a  matter  of  covenant  and  contract  between  the 
parties,  is  the  subject  of  dispute  *then,  if  the  Court  of  Admiralty       [  *80  ] 
were  to  proceed,  I  apprehend  it  would  render  itself  liable  to  a 
prohibition.     Upon  that  ground  it  is,  therefore,  that  this  Court 
ought  to  interfere  on  the  present  occasion.     The  amount  of  the 
share  for  which   security  is  to  be  given  must  be  ascertained 
by  reference  to  the  Master. 

The  following  minutes  were  drawn  up  accordingly : 

"  Refer  it  to  the  Master  to  enquire  what  interest  or  share  the 
plaintiff  is  entitled  to  in  the  ship ;  and  let  the  defendants  give 
Mich  security  as  the  said  Master  shall  approve,  for  the  interest 
or  share  he  shall  so  find  that  the  plaintiff  is  entitled  to ;  with 
liberty  for  the  defendants  to  propose  themselves  as  such  security. 
And,  upon  such  security  being  given,  let  the  injunction  be  dis- 
solved." 


GREEN   v.   GREEN. 

(2  Merivale,  86—96.) 

A  report  of  this  case,  taken  from  19  Vesey,  665,  will  be  found 
in  13  R.  R.  277. 


L    3 
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i8i6.       Ex  parte  WHITBREAD,  In  the  Matter  op  HIXDE, 

Dec.  19.  _  , 

A    LUNATIC.t 

Eldon,  L.C.  (2  M  erivale,  99—103.) 

L  "  J  The  practice  of  making  an  allowance  to  the  immediate  relations  of  a 

lunatic,  other  than  those  whom  the  lunatic  would  be  bound  to  provide 
for  by  law,  extended  to  the  case  of  brothers  and  sisters  and  their  chil- 
dren, and  founded  not  on  any  supposed  interest  in  the  property,  which 
cannot  exist  during  the  lunatic's  life-time,  but  upon  the  principle  that 
the  Court  will  act  with  reference  to  the  lunatic,  and  for  his  benefit,  as 
it  is  probable  the  lunatic  himself  would  have  acted  if  of  sound  mind. 
The  amount  and  proportions  of  such  an  allowance  are,  therefore,  entirely 
in  the  discretion  of  the  Court. 

By  an  order  made  on  the  24th  of  April,  1816,  it  was  referred 
to  the  Master  to  enquire  and  certify  whether  it  would  be  reason- 
able and  proper  that  any  and  what  increase  should  be  made  to 
the  then  allowance  for  the  maintenance  and  support  of  the 
lunatic,  regard  being  had  to  his  circumstances  and  estate,  and 
also  to  the  situation  of  his  immediate  relations,  and  from  what 
time  such  increase  should  take  place. 

The  Master  made  his  report,  dated  the  17th  of  August, 
whereby,  after  stating  the  circumstances  of  the  lunatic's  estate 
and  family,  and  the  former  orders  made  in  the  matter  of  the 
lunacy,  he  certified  that  he  was  of  opinion  that  an  increase  of 
800Z.  per  annum  should  be  made  to  the  sum  of  1,200Z.  then 
allowed  for  the  maintenance  and  support  of  the  lunatic;  and 
with  respect  to  the  lunatic's  immediate  relations,  he  submitted 
that,  regard  being  had  to  their  respective  circumstances,  the 
several  yearly  payments  in  his  report  mentioned  should  be  made 
to  them  respectively  out  of  the  increased  allowance. 

No  objection  was  taken  to  this  report,  which,  on  the  23rd  of 
August,  was  ordered  to  be  confirmed;  but  the  order  was  not 
drawn  up,  and  the  present  petition  was  presented  by  a  niece  of 
[  *ioo  ]  the  lunatic,  one  of  the  immediate  ^relations  provided  for  by  the 
report,  who  conceived  herself  aggrieved  by  the  Master's  appor- 
tionment, praying  that  the  minutes  might  be  varied  in  the 
several  particulars  specified,  and  especially  that  the  report  might 
not  be  confirmed  as  to  the  apportionment  of  part  of  the  lunatic's 

t  Be  Darling  (1888)  39  Ch.  Diy.  208,  213,  57  L.  J.  Ch.  891. 
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allowance  among  his  relations  in  the  manner  therein  mentioned,      Ex  parte 

Whitbread 
bat  that  the  Lord  Chancellor  would  be  pleased  to  make  such  in  the  Matter 

order  or  declaration  as  would  enable  the  petitioner  to  receive  such      hinde 

other  proportion  of  the  said  allowance  as  the  petition  required. 

Hart,  in  support  of  the  petition. 

Sir  S.  Romilly,  Leach,  and   Wetherell,  contra,  cited   Smith       C  101 1 
t.  The  Attorney-General^  that  the  next  of  kin   of  a  lunatic, 
however    hopeless    his    condition,    have    no    interest    in    the 
property.     *     *     * 

Hart,  in  reply.    *    *    * 

The  Lord  Chancellor: 

For  a  long  series  of  years  the  Court  has  been  in  the  habit,  in 
questions  relating  to  the  property  of  a  lunatic,  to  call  in  the  as- 
sistance of  those  who  are  nearest  in  blood,  not  on  account  of  any 
actual  interest,  but  because  they  are  most  likely  to  be  able  to 
give  information  to  the  Court  respecting  the  situation  of  the 
property,  and  are  concerned  in  its  good  administration.  It  has, 
however,  become  too  much  the  practice  that,  instead  of  such 
persons  confining  themselves  to  the  duty  of  assisting  the  Court 
with  their  advice  and  management,  there  is  a  constant  struggle 
among  them  to  reduce  the  amount  of  the  allowance  made  for 
the  lunatic,  and  thereby  enlarge  the  fund  *  which,  it  is  probable,  [  *102  ] 
may  one  day  devolve  upon  themselves.  Nevertheless,  the  Court, 
in  making  the  allowance,  has  nothing  to  consider  but  the  situa- 
tion of  the  lunatic  himself,  always  looking  to  the  probability  of 
his  recovery,  and  never  regarding  the  interest  of  the  next  of  kin. 
"With  this  view  only,  in  cases  where  the  estate  is  considerable, 
and  the  persons  who  will  probably  be  entitled  to  it  hereafter  are 
otherwise  unprovided  for,  the  Court,  looking  at  what  it  is  likely 
the  lunatic  himself  would  do,  if  he  were  in  a  capacity  to  act,  will 
make  some  provision  out  of  the  estate  for  those  persons.  So, 
where  a  large  property  devolves  upon  an  elder  son,  who  is  a 

*  Cited  hy  the  Lord  Chancellor  in  Dursley  v.  Fitzhardinge  Berkeley, 
o  R.  B.  at  p.  288  (6  Ves.  260). 
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Ex  parte     lunatic,  as  heir  at  law,  and  his  brothers  and  sisters  are  slenderly 
in  u"*  *auer  or  n0*  a*  a^  provided  for,  the  Court  will  make  an  allowance  to 

H  of  the  latter  for  the  sake  of  the  former ;  upon  the  principle  that  it 
would  naturally  be  more  agreeable  to  the  lunatic,  and  more  for 
his  advantage,  that  they  should  receive  an  education  and  main- 
tenance suitable  to  his  condition,  than  that  they  should  be  sent 
into  the  world  to  disgrace  him  as  beggars.  So  also,  where  the 
father  of  a  family  becomes  a  lunatic,  the  Court  does  not  look  at 
the  mere  legal  demands  which  his  wife  and  children  may  have 
upon  him,  and  which  amount,  perhaps,  to  no  more  than  may 
keep  them  from  being  a  burthen  on  the  parish, — but,  consider- 
ing what  the  lunatic  would  probably  do,  and  what  it  would  le 
beneficial  to  him  should  be  done,  makes  an  allowance  for  them 
proportioned  to  his  circumstances.  But  the  Court  does  not  do 
this  because,  if  the  lunatic  were  to  die  to-morrow,  they  would  be 
entitled  to  the  entire  distribution  of  his  estate,  nor  necessarily 
to  the  extent  of  giving  them  the  whole  surplus  beyond  the  allow- 
ance made  for  the  personal  use  of  the  lunatic. 

The  Court  does  nothing  wantonly  or  unnecessarily  to  alter  the 

L  *103  ]  lunatic's  property,  but  on  the  contrary  takes  *care,  for  his  sake, 
that,  if  he  recovers,  he  shall  find  his  estate  as  nearly  as  possible 
in  the  same  condition  as  he  left  it,  applying  the  property  in  the 
mean  time  in  such  manner  as  the  Court  thinks  it  would  have 
been  wise  and  prudent  in  the  lunatic  -himself  to  apply  it,  in  case 
he  had  been  capable. 

The  difficulty  I  have  had  was  as  to  the  extent  of  relationship  to 
which  an  allowance  ought  to  be  granted.  I  have  found  instances 
in  which  the  Court  has,  in  its  allowances  to  the  relations  of  the 
lunatic,  gone  to  a  further  distance  than  grand-children  —  to 
brothers  and  other  collateral  kindred ;  and  if  we  get  to  the  prin- 
ciple, we  find  that  it  is  not  because  the  parties  are  next  of  kin 
of  the  lunatic,  or,  as  such,  have  any  right  to  an  allowance,  but 
because  the  Court  will  not  refuse  to  do,  for  the  benefit  of  the 
lunatic,  that  which  it  is  probable  the  lunatic  himself  would  have 
done. 

No  order  was  made  upon  the  petition. 
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CUTLER  and   Others   v.   SIMONS  and   Others,  f  *««• 

(2  Merivale,  103—107.)  Dec^i. 

Acts  of  ownership,  amounting  to  waste,  by  alteration  and  conversion    Eldon,  L.C. 
of  property,  are  sufficient  to  induce  the  Court  to  order  payment  of  pur-        [  103  ] 
chase-money  into  Court,  upon  the  ground  that  a  vendor  has  a  lien  on 
the  estate  for  the  amount,  and  might  have  filed  his  bill  to  restrain  the 
purchaser  in  possession  from  committing  such  acts  of  ownership. 

Though  the  bill  contained  no  charge  of  such  acts  having  been 
committed,  the  order  was  made  on  affidavit  supplying  the  fact;  the 
defendant  not  having  answered,  nor  being  in  contempt,  nor  under  any 
order  for  time. 

The  bill  was  filed  by  the  trustees  for  sale,  under  a  conveyance, 
of  the  estates  of  Sir  Gerard  Noel  Noel,  Baronet,  against  the 
defendant  Simons,  who  had  agreed  *to  become  the  purchaser  of      [  *104  ] 
certain  parts  of  the  estates,  at  a  public  auction,  for  a  specific 
{performance  of  his  agreement,  and  against  the  necessary  parties. 
The  estates  were  sold  in  several  lots,  on  the  11th  of  May,  1813, 
and  the  defendant  was  declared  the  highest  bidder  for  two  of  the 
lots.     By  the  conditions  of  sale,  the  purchaser  was,  at  the  time 
of  sale,  to  pay  a  deposit  of  15Z.  per  cent,  and  sign  an  agreement 
for  payment  of  the  remainder  of  his  purchase-money  on  or  before 
Michaelmas,  1813,  upon  having  a  good  title,  and  all  outgoings  to 
that  time  cleared  by  the  vendor;   in  default  of  payment,  the 
purchase-money  to  carry  interest  at  5Z.  per  cent,  from  that  time : 
the  timber  and  timber-like  trees,  &c.  to  be  taken  at  a  valuation ; 
the  amount  to  be  ascertained  on  or  before  Michaelmas,  and  paid 
for    on  completing  the  purchase.      The    defendant   paid   his 
deposit,  and  signed  the  agreement  accordingly;    and  shortly 
afterwards  agreed  for  the  purchase  of  the  timber  also  at  a  certain 
price.     At  Michaelmas,  1813,  he  was  let  into  possession,  and  had 
ever  since  continued  in  possession,  and  in  receipt  of  the  rents  and 
profits.     The  abstract  was  duly  delivered,  and  a  conveyance  pre- 
pared by  the  purchaser  in  June,  1814,  which  was  afterwards 
approved  by  the  vendors,  and  executed  by  them  and  by  the  defen- 
dant Sir  Gerard  Noel  Noel,  and  other  conveying  parties.     The 
bill  was  filed  in  October,  1816,  and  the  defendant  (the  purchaser) 
had  not  yet  answered,  nor  was  in  contempt,  nor  under  any  order 
for  time. 

t  Lewis  t.  James  (1886)  32  Ch.  Div.  326,  330 ;  54  L.  T.  260. 
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Cutler  Under  these  circumstances,  a  motion  was  made,  on  the  part  of 

Simons,  the  plaintiff,  that  the  defendant  might  be  ordered,  within  a 
fortnight,  to  pay  into  Court  the  whole  amount  of  his  purchase- 
money  for  the  estate  and  of  the  valuation  of  the  timber,  and  that 
the  same,  when  paid  in,  might  be  laid  out,  &c.  The  motion  was 
supported  by  affidavit  of  the  above  facts,  and  that  the  defendant 
[  *105  ]  "  had  committed  various  acts  of  ownership  on  the  premises,  *viz. 
that  he  had  taken  possession,  ploughed  up  part  of  the  meadow- 
land,  filled  in  ditches,  grubbed  up  hedges,  and  formed  both  the 
estates  sold  as  lots  22,  and  28,  into  one." 

Sir  S.  Romilly  and  Dowdeswell,  in  support  of  the  motion. 

Wingfield,  for  the  defendant  Sir  Gerard  Noel  Noel,  also 
supported  the  motion. 

Simpkinson,  for  the  defendant  the  purchaser,  resisted  the 
application  on  the  grounds  that  the  mere  fact  of  possession  being 
taken,  was  not  sufficient  to  bring  the  money  into  Court,  and  that 
the  acts  of  ownership  stated  in  the  affidavit  were  not  charged  by 
the  bill. 

The  notice  of  motion  was  also  objected  to  as  not  making  any 
deduction  from  the  purchase-money  required  to  be  paid  in,  in 
respect  of  the  sum  paid  as  a  deposit;  but  it  was  answered, 
that  this  was  for  the  purpose  of  covering  the  interest  payable 
according  to  the  conditions  of  sale  from  Michaelmas,  1813,  to  the 
present  time,  which  it  was  alleged  would  exceed  the  sum  specified 
in  the  notice. 

The  Lord  Chancellor: 

The  general  rule  is,  that  a  purchaser  not  in  possession  cannot 
be  required  to  pay  his  purchase-money  into  Court ;  and  if  by  the 
terms  of  his  contract  he  is  to  have  possession  before  the  convey- 
ance is  executed,  the  mere  fact  of  his  taking  possession  under 
that  agreement  will  not  entitle  the  vendor  to  call  upon  him  for 
payment ;  and  upon  this  ground,  that  the  vendor  has  a  lien  on 
the  estate  for  the  amount.    But,  even  in  such  a  case,  the  Court 
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will  not  permit  a  purchaser  in  possession  to  commit  acts  of      Cutler 
ownership  tending  to  alter  the  nature  of  the  property  which       Simons. 
constitutes  the  security  of  the  vendor,  *and  upon  which  he  might       [  *i06  ] 
come  into  this  Court,  if  he  pleased,  to  restrain  him  by  injunc- 
tion;   and  affidavits  have,  under    those    circumstances,   been 
allowed  to  show  that  acts  of  that  nature  have  been  committed, 
even  though  the  bill  should  contain  no  allegation  to  such  effect. 

With  regard  to  the  form  of  the  notice,  it  being  admitted  that 
the  amount  of  interest  due  on  the  purchase-money  would  exceed 
the  deduction  claimed  in  respect  of  the  deposit,  the  order  was 
made  according  to  the  terms  of  the  motion,  for  payment  into 
Court  of  the  sums  therein  specified,  on  or  before  the  first  day  of 
the  ensuing  Term. 

[Reg.  Lib.  A.  1816,  fo.  167.] 

Similar  bills  were  filed  against  the  purchasers  of  the  several 
other  lots ;  and  the  like  order  for  payment  of  the  purchase- 
money  into  Court  was  made  upon  affidavits  stating  various  acts 
of  ownership.  The  acts  upon  which  these  orders  were  founded 
were  the  following: — Erecting  new,  and  pulling  down  old, 
buildings — planting  a  new  orchard — throwing  two  meadows  or 
fields  into  one — making  a  new  garden — cutting  down  timber 
—underletting  the  premises — changing  the  tenants — turning  a 
tenant  out  of  possession,  though  to  take  possession  himself. 

[See  the  several  instances  in  Reg.  Lib.  1816,  A.  fo.  150,  151. 
159, 160.  165,  166,  167,  168.  171,  172.  480.  462.] 

Bell,  Home,  Heald,  Shadwell,  and  Simpkinson,  appeared  for 
the  different  defendants. 

Some  of  the  motions  stood  over,  on  the  ground  that  the  affi- 
davits were  not  sufficiently  positive  as  to  the  *allegations  of  L  *io*  J 
possession  having  been  taken  and  of  the  acts  of  ownership  said 
to  have  been  committed  —  others  were  opposed  on  the  ground 
that  the  alleged  acts  of  ownership,  only  amounting  to  acts  done 
in  the  common  course  of  cultivation,  or  necessary  repairs, 
were  not  such  as  to  come  within  the  principle  upon  which  the 
order  was  founded.    But  orders  were  afterwards  made  in  these 
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Cutler      also,  upon  the  vendors  consenting  that  the  conveyances  should 
£1X038.      be  deposited  at  the  time  of  the  purchase-money  being  paid  into 
Court. 


1817. 
Feb.  18-20. 

UolU  Court. 
Grant,  M.R. 

[123] 


[  *124  ] 


SMITH  r.    GARLAND,  t 

(2  Merivole,  123—127.) 

A  court  of  equity  will  not  assist  a  vendor  in  defeating  a  prior  volun- 
tary settlemc  nt  made  by  himself. 

A  purchaser  objecting  to  title  on  the  ground  of  a  voluntary  settlement 
made  by  the  vendor ;  a  bill  for  specific  performance  by  the  vendor  was 
dismissed,  and  an  exception  to  the  Master's  report  approving  the  title 
allowed. 

By  agreement  in  writing,  signed  by  both  parties,  Smith  con- 
tracted to  sell,  and  Garland  to  purchase,  an  estate,  which  was 
freehold  of  inheritance,  in  consideration  of  1,700Z.,  to  be  paid 
on  executing  the  conveyance.  The  bill  was  for  a  specific  per- 
formance of  this  agreement  by  the  defendant  the  purchaser. 
The  answer  set  up  by  way  of  defence  that,  after  the  agreement 
was  entered  into,  and  before  the  delivery  of  the  abstract,  the 
defendant  was  informed  that  a  good  title  could  not  be  made,  by 
reason  of  a  settlement  of  which  no  notice  was  contained  in  the 
abstract.  By  decree,  6th  August,  1814,  it  was  referred  to  the 
Master  to  enquire  and  state  whether  the  plaintiff  could  make 
a  good  title ;  and  the  Master  reported  that  a  good  title  could 
be  made. 

On  exceptions  to  the  Master's  report,  the  principal  point  was, 
that  by  indentures  dated  the  15th  and  16th  June,  1810,  made 
after  marriage,  in  consideration  of  the  natural  love  and  affection 
which  he  bore  to  his  wife  and  four  children,  and  for  settling  the 
estates  to  the  uses  thereinafter  mentioned,  and  in  consideration 
of  10*.  *paid  by  the  lessees  to  uses,  "  and  for  other  considera- 
tions," the  plaintiff  appointed,  granted,  and  released  the  estate 
in  question  to  the  use  of  himself  for  life,  with  remainder  to  the 
use  of  his  wife  for  life  ;  with  remainder  (as  to  part)  to  his  eldest 

B, 


+  Peter  v.  KicoUs    (1871)  L. 
HEq.  391,  24  L.  T.  N.  S.  381. 

Note. — By  the  Voluntary  Convey- 
ances Act,  1S93,  a  voluntary  settle- 


ment is  not  in  future  voidable  under 
27  El.  c.  4,  if  in  fact  made  bond  fide 
and  without  any  fraudulent  intent. — 
O.  A.  S. 
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son  in  fee ;  and  as  to  another  part,  to  his  second  son  in  fee ;  and  Smith 
as  to  a  third  part,  to  his  eldest  daughter  in  fee  ;  and  as  to  the  G-iulaxd. 
residue,  to  his  youngest  daughter  in  fee ;  with  a  proviso  for 
survivorship,  and  with  powers  to  the  father  to  appoint  other 
uses  among  his  children,  and  to  make  exchanges.  The  ground 
of  exception  was,  that  the  plaintiff  could  not  make  a  good  title, 
by  reason  that  the  settlement  was  in  all  events  binding  on  him 
the  plaintiff,  as  settlor,  and  precluded  him  from  selling  the 
estate  in  question ;  that,  as  a  valuable  consideration  might 
thereafter  be  shown,  it  might  defeat  the  purchaser's  title  if  ever 
he  had  concurred  with  the  plaintiff  in  avoiding  the  settlement, 
under  the  statute ;  and  that  the  Court  will  not  assist  a  seller  in 
defeating  a  voluntary  settlement  made  by  himself. 

Benyon  and  Sugden,  in  support  of  the  exception : 

It  is  too  late  to  say  that  a  mere  voluntary  settlement  is  not 
void  against  a  purchaser,  even  with  notice;  but,  although  the 
settlement  is  apparently  voluntary,  it  is  still  open  to  proof  of  a 
valuable  consideration  having  been  given.  Rex  v.  Inhabitants  of 
SeammondenJ — and  it  was  the  opinion  of  Lord  Kbnyon,  which 
has  since  been  generally  acted  upon  by  conveyancers,  that  a 
purchaser  ought  not  to  be  compelled  to  accept  a  title  so  cir- 
cumstanced. #  *  A  voluntary  deed  may  be  made  good  by  [  125  ] 
many  subsequent  acts,  both  of  the  settlor  and  of  the  object  of 
the  settlement;  and  Rodgers  v.  Langhaml  has  been  followed  and 
extended  in  many  later  cases.  Brown  v.  Carter ,§  George  v. 
Milbanke.,\  If  the  claimants  under  the  settlement  had  mort- 
gaged the  property,  that  would  have  made  it  good ;  and  here, 
as  it  is  a  reversionary  interest,  it  is  extremely  probable  that  it 
may  have  been  mortgaged ;  and  it  is  a  fact  which  the  purchaser 
has  no  means  of  ascertaining. 

Hart  and  Heald,  for  the  Master's  report : 

*    *     In  Buckle  v.  Mitchell^  the  contract  had  been  made       L 126  J 
with  the  express  view  of  getting  rid  of  the  settlement ;  and  there 

t  1  B.  B.  752  (3  T.  B.  474).  ||  7  B.  B.  157  (9  Ves.  190). 

J  1  Sid.  133.  H  11  B.  B.  155  (18  Ves.  100). 

$  5  B.  B.  191  (5  Yes.  852). 
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Smith       was  a  meritorious  consideration  for  the  settlement;  but  a  specific 
Gabland.    performance  was  decreed.     *     *     * 


The  Master  of  the  Bolls  (stopping  the  reply) : 
[  *127  ]  The  cases  referred  to  are  cases  in  which  the  purchaser  *was 

plaintiff,  and  are  altogether  different  from  a  case  where  the 
settlor  comes  into  this  Court  for  the  purpose  of  defeating  his 
own  settlement.  A  purchaser  has  in  equity  the  same  rights  as 
at  law,  under  the  statute;  and  the  voluntary  settlement,  as 
against  him,  cannot  stand.  But  the  party  who  made  the  settle- 
ment has  no  right  to  disturb  it.  As  against  himself,  it  is  valid 
and  binding.  A  court  of  equity  remains  neutral  with  respect 
to  it.  It  will  not  impede  the  sale  by  which  he  seeks  to  get  rid 
of  it,  as  was  decided  by  the  Lord  Chancellor  in  the  case  of 
Pulvertoft  v.  Pulrertqft ;+  but  neither  will  it  assist  him.  It  will 
not  interfere  in  any  manner  respecting  it. 

In  this  case,  there  is  no  party  before  the  Court  who  is  an 
object  of  the  provisions  of  the  statute.  The  vendor  is  not  within 
the  contemplation  of  the  statute.  The  purchaser  might  claim 
the  benefit  of  it;  but  he  does  not — he  repudiates  it.  As  between 
the  settlor  and  the  objects  of  the  settlement,  it  is  a  perfectly 
binding  settlement ;  and  the  plaintiff  has  no  ground  whatever 
for  the  relief  he  prays. 

Exception  allowed.     Bill  dismissed,  without  costs. 
t  11  R.  R.  151  ;i8Ves.  84). 
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ROWLEY  v.   EYTON.f  wit. 

(2  Merivale,  12&-129.)  Fbb' l0' 

A  testator  by  will  charges  all  his  estates  with  payment  of  debts,  and    Rolls  Court. 
makes   his    son  residuary   devisee;    afterwards  purchases    copyholds    Grant,  M.R. 
which  are  duly  surrendered  to  the  use  of  his  will,  and  by  codicil  devises         [  128  ] 
those  copyholds  to  his  son  in  fee. 

The  codicil  held  a  republication  of  the  will  so  as  to  subject  those 
copyholds  to  the  payment  of  debts. 

Thomas  Eyton  made  his  will,  duly  executed  to  pass  real 
estates,  in  the  words  following : — "  I  order  and  direct  that  all 
my  just  debts  and  funeral  expenses  shall  be  in  the  first  place 
paid  and  discharged,  and  with  the  payment  thereof  I  charge  all 
my  real  and  personal  estate.  I  appoint  my  son  Thomas  Eyton 
sole  executor  of  this  my  will,  and  I  give  and  bequeath  unto  my 
said  son  all  the  residue  of  my  estate  and  property  both  real  and 
personal  over  which  I  have  any  disposing  power." 

After  making  his  will,  the  testator  purchased  several  copyhold 
estates  held  of  the  manor  of  Wrockwardine,  which  he  surrendered 
"  to  such  uses  as  he  should  by  will  or  any  codicil  thereto 
appoint ;"  and  he  subsequently  made  a  codicil  to  his  will,  also 
duly  executed  to  pass  real  estates,  in  the  words  following:!  "  I 
hereby  give,  devise,  and  bequeath  unto  my  son  Thomas  Eyton 
and  his  heirs  for  ever,  all  my  copyhold  estates  within  the  manor 
of  Wrockwardine." 

The  testator  died  after  making  this  codicil,  leaving  his  son 
Thomas  Eyton  his  heir  at  law,  and  heir  according  to  the  custom 
of  the  manor. 

A  creditors'  bill  was  filed  against  Thomas  Eyton  the  son,  to 
make  the  after-purchased  copyholds  subject  to  the  payment  of 
the  testator's  debts. 

The  question  was,  whether  the  codicil  was  a  republication  of 
the  will. 

Sir  S.  Romilly  and  Harrison,  for  the  plaintiff.  [  129  ] 

t  Mannox  v.  Greener  (1872)  L.  E.  "  This  is  a  codicil  to  the  will  of,"  &c. 

14  Eq.  456,  27  L.  T.  N.  S.  408.  See  In  re  Smith,  Bilke  v.  Roper  (1890) 

X   This   codicil    began   with   the  45  Ch.  D.  at  p.  637,  63  L.  T.  448.— 

usual  formal  reference  to  the  will,  0.  A.  S. 
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Rowley         Benyon  and  Heys,  for  the  defendant,  contended,  that  the  after- 
Eyton.      purchased  estates  being  specifically  devised  by  the  codicil,  made 
it  a  case  of  exception  from  the  general  rule  [and  cited  Barnes 
v.  Crowe,  t  and  other  cases  following  Barnes  v.  Crowe] . 

The  Master  op  the  Rolls,  without  hearing  the  reply,  decided 

that  the  codicil  was  a  republication  of  the  will,  so  as  to  make 

the  after-purchased  estates  subject  to  the  devise  for  payment  of 

debts ;  and  he 

Decreed  accordingly. 

[Reg.  Lib.  1816,  fo.  690.] 


1817. 
JFtf&.25,27,28. 

Roll*  Court. 
CJRANT,   M.R. 

[130] 


MASSE Y  v.  HUDSON. 

(2  Merivale,  ISO— 134.) 

A  legacy  of  3C0/.  to  A.  to  bo  paid  to  him,  his  executors,  &c.  'within 
twelve  mouths  after  the  death  of  B.  in  case  B.  ehall  happen  to  survive 
my  wife.  The  latter  words  construed  with  reference  only  to  the  time 
of  payment,  and  not  to  make  void  the  legacy,  B.  having  died  in  the 
lifetime  of  the  testator's  wife. 

Legacies  to  two  persons  in  a  future  event  and  in  case  either  died 
without  issue,  the  whole  to  the  survivor,  his  executors,  administrators, 
or  assigns ;  these  words  of  limitation  indicate  that  the  survivorship  is 
not  necessarily  accompanied  by  peisonal  enjoyment. 

The  survivorship  in  such  case  is  referable  to  the  death  of  the  first 
taker,  and  not  to  the  failure  of  his  issue  or  other  future  period  of  distri- 
bution. Under  the  old  law  such  a  gift  over  on  an  indefinite  failure  of 
issue  was  too  remote. 

Thomas  Wilkinson  devised  to  his  wife  for  life,  and  after 
her  death  to  John  Power,  in  fee,  charged  with  an  annuity 
of  36Z.  to  Elizabeth  Power,  for  life ;  "  subject  also  to  and 
chargeable  with  the  following  payments,  i.e.  800Z.  to  Edward 
Power,  to  be  paid  to  him,  his  executors,  administrators,  or  assigns, 
writhin  twelve  months  after  the  death  of  Elizabeth,  in  case  she 
shall  happen  to  survive  my  wife,  with  interest  at  4/.  per  cent.  from, 
the  death  of  the  said  Elizabeth  ;  and  the  further  sum  of  800/.  to 
Virginia  Power,  to  be  paid  to  her,  her  executors,  administrators, 
or  assigns,  within  twelve  months  after  the  decease  of  Elizabeth, 
t  2  R.  E.  154  (1  Ves.  Jr.  486). 
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in  case  the  said  Elizabeth  shall  happen  to  survive  my  wife,  with  Massey 
interest  at  41.  per  cent,  from  the  death  of  the  said  Elizabeth,  holson. 
And  I  do  hereby  order  and  direct,  that  in  case  the  said  Edward 
Power  or  Virginia  Power  shall  die  without  lawful  issue,  then  the 
whole  of  the  said  several  sums  of  800Z.  and  8001.  shall  go  and 
be  paid  unto  the  survivor  of  them,  his  or  her  executors,  adminis- 
trators, or  assigns."    And  he  appointed  his  wife  executrix, 

Edward  Power  died  in  the  testator's   life-time,   leaving    a       [  131  ] 
widow,  but  no  issue.    Elizabeth  Power  also  died  in  the  testator's 
life-time. 

Virginia  Power  survived  the  testator,  and  married  Massey, 
who  died  in  his  wife's  life-time.  *  *  His  widow,  late  Virginia 
Power,  died  in  1808,  (living  the  testator's  widow,)  and  left  issue, 
the  plaintiff,  to  whom  she  bequeathed  all  her  property,  and 
appointed  the  defendant  Hudson,  her  executor. 

John  Power,  the  reversioner  named  in  the  will,  also  died  in 
the  life-time  of  the  testator's  widow;  upon  whose  death,  in 
1812,  Hudson,  (the  executor  of  Virginia  Power),  purchased  the 
estate  which  was  charged  by  the  will  of  the  testator  with  these 
several  payments. 

As  to  the  construction  of  the  will,  it  was  contended  on  the 
part  of  the  plaintiff,  that  the  words,  "  in  case  Elizabeth  shall 
survive  my  wife,"  did  not  constitute  the  condition  on  which  the 
legacies  were  to  become  payable ;  but  only  related  to  the  time  of 
payment,  which  was,  in  that  event,  to  be  postponed  to  the  end 
of  a  twelvemonth  after  the  decease  of  Elizabeth.  And  this  con- 
duction was  held  by  his  Honour  to  be  clearly  right,  stopping 
the  reply  on  that  point. 

The  other  question  was  as  to  the  legacy  to  Edward  Power ; 
whether  it  lapsed  by  the  death  of  Edward  in  the  testator's  life- 
time, or  passed  to  Virginia  by  virtue  of  the  clause  of  survivor- 
ship. 

Bell  and  Heald,  for  the  plaintiff   [cited  cases  to  which  it  is 
no  longer  necessary  to  refer] . 

Sir  S.  Rimilly  and  Shadwell  for  the  defendant :  [  132  ] 

Supposing  the  legacies  to  have  vested,  the  limit  it:  xi  over  is 
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Mamjey  void  as  being  too  remote.  If  the  will  had  stopped  at  the  word 
Hudson.  "  survivor/'  it  would  fall  within  some  of  the  cases  which  have 
established  an  exception  to  the  general  rule.  But  here  it  is,  "  to 
the  survivor,  his  or  her  executors,  administrators,  or  assigns," 
which  excludes  the  idea  of  a  personal  benefit,  and  necessarily 
extends  it  to  an  indefinite  failure  of  issue.     *    *     * 

1 133  ]       The  Master  of  the  Rolls  : 

I  think  the  bequest  over  in  this  case  is  too  remote.  A  bequest 
to  A.  after  the  death  of  B.  does  not  import  that  A.  must 
himself  live  to  receive  the  legacy.  The  interest  vests  at  the 
death  of  the  testator,  and  is  transmissible  to  representatives  who 
will  take  whenever  the  event  of  B.'s  death  may  happen.  So,  if 
the  bequest  be  to  A.,  in  case  B.  shall  die  without  issue.  If  that 
were  allowed  to  be  a  good  bequest,  A.'s  representatives  would  be 
entitled  to  take  at  whatever  time  the  issue  might  fail.  It  is  for 
that  reason  that  it  is  held  too  remote.  But  if  A.  is  personally 
to  take  the  legacy,  then  the  presumption  is  strong  that  an 
indefinite  failure  of  issue  could  not  be  in  the  testator's  contem- 
plation. 

Prima  facie,  a  bequest  over  to  the  survivor  of  two  persons, 
after  the  death  of  one  without  issue,  furnishes  this  presumption ; 
for  it  will  be  intended  that  the  survivor  was  meant  individually 
[  *134  ]  and  personally  to  enjoy  *the  legacy,  and  not  merely  to  take  a 
vested  interest,  which  might  or  might  not  be  accompanied  by 
actual  possession.  For,  if  the  survivorship  be  necessary  only  to 
vest  the  interest,  and  to  render  it  transmissible,  the  objection  of 
remoteness  is  not  all  obviated,  and  the  restrictive  presumption 
does  not  arise.  Now,  the  addition  of  the  words  "  executors, 
administrators,  or  assigns,"  excludes  the  presumption  that  it 
was  a  mere  personal  benefit  that  was  intended  for  the  survivor. 
For,  though  there  should  be  no  such  failure  of  issue  as  would 
enable  him  personally  to  take,  yet  his  representatives  would  be 
entitled  to  claim  in  his  right  whensoever  the  failure  of  issue 
should  happen.  *  *  It  is  therefore  not  a  personal  but  a 
transmissible  interest,  and  consequently  the  ground  fails  on 
which  alone  the  words  "dying  without  issue,"  could  have 
received  a  restricted  interpretation. 
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MOKGAN  v.   SHAW.  1817- 

&b.  28. 
(2  Merivale,  138—141.)  

There  can  be  no  reference*  of  title  except  where  the  title  only  is  in    Eldon,  L.C. 
dispute.  [  138  ] 

Generally,  a  purchaser  shall  not  be  allowed  both  to  retain  possession 
of  the  estate  and  to  keep  his  purchase-money ;  but  in  a  case  where  he 
was  willing  to  give  up  possession,  which  ho  had  taken  under  the 
agreement,  and  it  was  a  question  whether  there  was,  or  not,  a  subsisting 
contract,  the  Lord  Chancellor  refused  to  order  payment  of  the 
purchase-money  into  Court. 

This  case  is  noted  merely  for  the  purpose  of  preserving  the 
following  passage  from  the  judgment :] 

The  Lord  Chancellor  :  [  no  ] 

*  *  The  rule  is  quite  obstinate,  that  a  reference  of  title 
cannot  be  had  except  in  a  case  where  there  is  no  question  but  of 
title ;  and  this  must  be  the  rule  ;  for  otherwise,  we  should  fall 
into  the  absurdity  of  having  the  Master's  report  upon  a  title, 
and  a  subsequent  decision  that  there  is  no  subsisting  agreement. 
I  will  not,  however,  go  the  length  of  saying,  that  there  may  not 
be  a  case  of  fraudulent  allegation  sufficiently  strong  to  form  an 
exception  to  the  general  rule.  The  inclination  of  my  opinion  is 
against  the  old  doctrine,  that  time  is  in  no  case  of  the  essence  of 
the  contract.  In  this  case,  it  is  contended,  that  the  parties 
meant  it  should  be  so ;  and  that  is  a  question  which  can  only  be 
decided  at  the  hearing  of  the  cause.  With  regard  to  the  pay- 
ment of  the  purchase-money  into  Court,  the  rule  is,  that  if  the 
agreement  allowed  possession  to  be  taken  before  the  purchase  is 
completed,  *the  mere  fact  of  possession  is  not  a  sufficient  ground  [  *141  ] 
for  making  the  order,  without  further  circumstances.  In  a  case 
of  this  sort,  where  one  of  the  parties  insists  that  the  bargain  is 
at  an  end,  it  is  against  conscience  that  he  should  be  allowed  to 
keep  his  purchase-money  and  .to  retain  possession  also.  But 
here  the  defendant  took  possession  under  a  persuasion  that  the 
contract  was  capable  of  being  completed  ;  and,  while  it  remains 
doubtful  whether  it  cannot  still  be  completed,  and  whether,  if  it 
can,  the  defendant  is  not  still  bound  by  it,  I  cannot  order  the 
purchase-money  to  be  paid  into  Court  by  a  purchaser  who  is 
billing  to  give  up  possession. 

B.B. — VOL.  XVI.  M 
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Grant,  M.R. 

[143] 


THE  ATTORNEY-GENERAL,  at  the  Relation* 
op  the  Magistrates  op  BANFF,  v.  EDWARD 
STEWART,   and   Others.! 

(2  Merivale,  143—164.) 

The  Statute  of  Mortmain,  9  Geo.  II.  cap.  1,  does  not  extend  to  the 
island  of  Grenada,  in  the  West  Indies;  the  object  of  the  statute  being 
wholly  political ;  it  having  grown  out  of  local  circumstances,  and  being 
intended  to  have  only  a  local  operation. 

James  Wilson,  by  his  will  dated  2nd  July,  1799,  directed  his 
executors  therein  named  to  dispose  of  all  his  property  (consisting 
£  *H4  ]  of  real  and  personal)  at  Grenada,  *and  to  remit  the  net  proceeds 
to  Nesbitt  and  Stewart,  in  London,  to  be  by  them  invested  in  the 
funds,  and  (after  the  death  of  certain  persoQS  therein-named,  who 
were  to  enjoy  the  interest  for  their  respective  lives,)  the  whole 
stock  to  be  drawn  again  out  of  the  funds,  and  remitted  to 
the  Magistrates  of  Banff,  in  North  Britain,  to  be  by  them  laid 
out  as  a  charitable  fund  in  the  best  manner  possible,  and  to 
remain  under  the  directions  of  the  acting  magistrates  from  year 
to  year. 

By  an  order  made  on  the  hearing  of  the  cause,  it  was  referred 
to  the  Master  to  enquire  and  state  whether,  according  to  the  laws 
of  Grenada  in  force  on  the  4th  of  October,  1799  (the  date  of  the 
testator's  death,)  real  estates  situate  in  the  said  island  might  be 
devised  to  charitable  uses. 

The  Master,  by  his  report,  certified  the  following  facts : — 

By  the  definitive  Treaty  of  Peace,  signed  on  the  10th  of  Feb- 
ruary, 1763,  the  island  (having  been  previously  captured)  was 
ceded  and  guaranteed  to  Great  Britain. 

The  King's  proclamation,  dated  the  9th  of  October,  1768,  after 
reciting  that  the  American  territories  secured  to  the  Crown  of 
Great  Britain  by  the  said  treaty  had  been  erected  into  four 
separate  Governments,  one  of  which  included  Grenada;  and 
that  it  would  greatly  contribute  to  the  speedy  settling  of  the  said 
new  Governments,  that  his  Majesty's  subjects  should  be  in- 
formed of  his  paternal  care  for  securing  the  liberties  and  proper  - 

t  Jtx  v.  McKinney  (1889),  14  App.  Caa.  77,  58  L.  J.  P.  C.  87,  60  L.  T.  287. 
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ties  of  those  who  were  or  should  become  inhabitants  thereof, 
his  Majesty  had,  in  the  letters  patent  by  which  the  said  Govern- 
ments were  constituted,  given  express  power  and  direction  to 
the  respective  Governors  of  the  said  colonies  that,  as  soon  as  the 
state  and  circumstances  of  the  said  *colonies  would  admit,  they 
should,  with  the  advice  and  consent  of  the  members  of  the 
Council,  summon  general  assemblies  within  their  respective 
Governments  as  therein  mentioned,  with  power  to  the  said 
Governors,  with  the  consent  of  the  council  and  representatives 
of  the  people  to  be  so  summoned,  to  make  and  ordain  laws, 
statutes,  and  ordinances  for  the  public  peace  and  welfare  of  the 
said  colonies,  as  near  as  might  be  agreeable  to  the  laws  of 
England,  and  under  such  regulations  and  restrictions  as  were 
used  in  other  colonies.     *     *     * 

The  islands  were  captured  by  the  French  in  1779,  and  restored 
to  Great  Britain  at  the  Peace  of  1783 ;  and,  on  the  16th  of  March, 
1784,  an  Act  was  passed  by  the  Legislative  Assembly  of  the 
Government,  entitled,  "  An  Act  for  removing  doubts  respecting 
the  laws  which  are  to  be  deemed  in  force  in  these  islands  upon 
their  restitution  to  the  Crown  of  Great  Britain,"  whereby,  after 
reciting  that  the  said  islands  were  taken  by  the  arms  of  his 
Most  Christian  Majesty,  on  the  4th  of  July,  1779,  and  the 
French  laws  and  government  established  therein,  and  continued 
until  the  said  islands  were  restored  to  Great  Britain ;  and  that 
doubts  might  arise  whether,  and  how  far,  the  laws  which  were  in 
force  at  the  time  of  the  capture  were  absolutely  annihilated,  or 
'only  suspended,  during  the  continuance  of  the  war,  so  as  to 
revive  by  such  restitution ;  it  was  enacted  that  all  such  parts  of 
the  common  law  of  England,  and  all  such  of  the  statutes  and 
Acts  of  Parliament,  as  were  in  force  while  the  islands  formed  a 
part  of  the  British  dominions,  should  be  held  equally  in  force, 
and  so  to  have  been  ever  since  the  restitution.     *     *    * 

The  Master  was  of  opinion  that,  according  to  the  laws  of 
Grenada  in  force  on  the  4th  of  October,  1799,  real  estates 
situate  in  the  said  island  could  not  be  devised  by  will  to  charit- 
able uses. 

To  this  report  the  relators  took  an  exception,  "  For  that  the 
Master  ought  to  have  certified  either  that  by  the  laws  of  the 
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island  in  force  at  the  said  period,  real  estates  in  the  island 
might  be  devised  to  charitable  uses,  or  at  least  that  there  wa> 
not  at  that  period  any  law  in  force  within  the  said  island 
restraining  devises  of  lands  to  charitable  uses,  or  rendering  the 
same  invalid." 

Hart  and  Home,  in  support  of  the  exception : 

*  *  We  do  not  dispute  that,  according  to  the  spirit  of  thr 
royal  proclamation,  the  island  is  to  be  governed  by  the  general 
principles  of  the  law  of  England,  independently  of  any  par- 
ticular enactments  of  its  own  assembly.  But,  where  the 
Legislature  of  this  country  has  thought  fit,  by  statute,  W 
restrict  the  common  law,  we  apprehend  that  the  colonies  must 
be  especially  named  in  such  statute,  or  else  the  statute  itself 
expressly  adopted  by  the  colonial  legislature,  in  order  to  itn 
extending  to  them.     *     *     * 


Sir  S.  Romilly  and  Bell,  for  the  Master's  report. 


1817. 
March  11. 

[  1*'  ] 


[  *1«1  ] 


Hart  in  reply.    *     *     * 

The  Master  of  the  Rolls  [in  the  course  of  his  judgmeni 
allowing  the  exception  said  :] 

Whether  the  statute  of  mortmain  be  in  force  in  the  island  o| 
Grenada,  will,  as  it  seems  to  me,  depend  on  this  consideration— 
whether  it  be  a  law  of  local  policy  adapted  solely  to  the  countrj 
in  which  it  was  made,  or  a  general  regulation  of  property  equalli 
applicable  to  *any  country  in  which  it  is  by  the  rules  of  Englisl 
law  that  property  is  governed.  I  conceive  that  the  object  of  th 
statute  of  mortmain  was  wholly  political — that  it  grew  out  o 
local  circumstances,  and  was  meant  to  have  merely  a  locn 
operation.  It  was  passed  to  prevent  what  was  deemed  a  publil 
mischief,  and  not  to  .regulate,  as  between  ancestor  and  heir,  thi 
power  of  devising,  or  to  prescribe,  as  between  grantor  ani 
grantee,  the  forms  of  alienation.  It  is  incidentally  only,  ani 
with  reference  to  a  particular  object,  that  the  exercise  of  thl 
owner's  dominion  over  his  property  is  abridged. 

It  is  true  that  the  disherison  of  lawful  heirs  is  recited  as  on 
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i)f  the  consequences  of  the  unlimited  power  of  devising  to  charit- 
able uses,  and  heirs  may  consequentially  be  benefited  by  the 
prohibition.    But,  generally  to  restrain  the  power  of  devising, 
was  not  in  the  contemplation  of  the  Legislature.    Heirs  are  as 
liable  as  before  to  be  disinherited  by  will,  provided  the  disherison 
be  not  in  favour  of  the  proscribed  object.     The  thing  to  be  pre- 
vented, was  a  mischief  existing  in  England,  and  it  was  by  the 
iiuality  and  extent  of  the  mischief,  as  it  there  existed,  that  the 
propriety  of  legislative  interference  upon  the  subject  was  to  be 
•letermined.     The  statute  begins  by  referring  to  the  ancient  laws 
made  against  alienations  in  mortmain.     None  of  the  causes  in 
which  those  laws  originated  had  ever  had  an  existence  in  the 
Monies.    It  then  recites,  that  this  public  mischief  had  of  late 
neatly  increased.     There  is  locality  in  that  assertion.     It  was 
in  England  that  the  mischief  had  increased,  and  in  England 
<>uly  was  it  thought  necessary  to  impede  its  progress.     To  no 
"tber  part  of  the  dominions  of  the  Crown  was  this  law  extended. 
Vet  it  was  competent  to  the  Legislature  to  have  made  it  the  law 
<>f  every  colony  belonging  to  Great  Britain.     I  do  not  believe 
:hat  it  could  even  now  be  stated,  *with  respect  to  any  of  our 
colonies,  that  the  practice  of  devising  lands  to  charitable  uses 
iias  prevailed   to  any  inconvenient   extent.     In   Jamaica,  the 
wealthiest  of  our  West  Indian  possessions,  it  has  not  to  this 
•lay  been  thought  necessary  to  guard  against  any  such  evil.     I 
*h  not  indeed  know  that  any  colonial  legislature  has  made  any 
regulation  on  the  subject,  although  in  none  of  the  old  colonies 
can  the  Mortmain  Act  have  any  operation.     For  a  long  series 
of  \ears,  devises  to  charitable  uses  had  in  this  country  been 
wholly  unrestrained,  and,  until  they  began  to  grow  excessive  in 
lheir  amount,  it  was  not  reckoned  necessary  to  restrain  them. 
What  the  legislature  had.  to  consider  was,  whether,  as  there  was 
*>  much  of  the  land  of  England  already  in  mortmain,  it  was  not 
expedient  to  lessen  the  facility  of  putting  more  of  it  into  that 
situation.    That  was  a  consideration  purely  local.     It  related 
io  land  in  England,  and  to  land  in  England  only.     The  statute 
contains  some  exceptions.    These  exceptions  are  also  local,  and 
-till  further  shew  the  local  nature  of  the  law,  and  how  little  it 
can  be  considered  as  a  general  regulation  of  property. 
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The  two  English  Universities,  and  three  great  English  schools 
or  colleges,  are  exempted  from  its  operation.  This  law  cannot 
have  the  like  effect  in  another  country  as  it  has  in  England. 
There  are  some  English  objects,  in  favour  of  which  an  English 
testator  may  devise  land  in  mortmain.  But  there  are  no  colonial 
objects  in  favour  of  which  a  colonial  testator  could  so  devise.  If 
there  were  universities  or  great  schools  in  the  colony,  th;s  law 
would  not  permit  a  devise  to  be  made  to  them.  If  the  Legislature 
of  a  colony  were  disposed  to  adopt  a  similar  law,  they  would 
surely  not  transcribe  this  Act,  as  it  stands,  into  their  statute 
book.  They  would  in  all  probability  specify  some  useful  in- 
stitution or  establishment  *of  their  own,  in  favour  of  which 
they  would  make  such  an  exemption  as  is  made  here  in  favour 
of  the  two  universities,  and  the  three  schools  mentioned  in  the 
statute  ;  or,  if  they  did  not  think  it  fit  to  make  an  exception  in 
favour  of  their  own  institutions,  they  surely  would  not  continue 
the  exception  in  favour  of  the  institutions  of  another  country. 
If  this  law  were  in  force  in  Grenada,  the  consequence  would  lx\ 
that  a  testator  could  not  by  will  give  an  acre  of  land  for  the 
support  of  a  school  in  the  island,  while  he  might  give  his  whole 
estate  to  augment  the  endowments  of  an  English  college. 

Then,  with  respect  to  alienations  in  mortmain  inter  r?Y<*. 
they  are  not  prohibited,  but  regulated.  One  of  the  regulation* 
required,  as  necessary  to  their  validity,  is  enrolment  in  hi* 
Majesty's  High  Court  of  Chancery.  This  further  shews  that 
the  Act  is  throughout  local,  and  throughout  inapplicable  t  > 
any  other  country  than  this.  It  is  undoubtedly  the  Court  of 
Chancery  of  England  that  is  here  designated.  In  that  Court 
there  is  an  ancient  office  for  the  enrolment  of  deeds.  There  i> 
indeed  a  Court  of  Chancery  in  Grenada,  but  there  is  no  such 
establishment  as  an  enrolment  office  belonging  to  it.  The  re- 
quisition of  the  law  could  not  therefore  be  complied  with  in  the 
island,  so  that  what  is  a  qualified  prohibition  here,  would  become 
an  absolute  prohibition  there.  They  have  a  register  of  deeds, 
but  the  registration  of  a  deed  in  a  register  office  would  be  per- 
fectly unavailing,  where  it  is  an  enrolment  in  the  Court  of 
Chancery  that  is  specifically  required.  If  the  legislature  of  the 
island  think  any  measure  of  the  same  kind  necessary,  they  may 
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sd  shape  and  modify  it,  as  to  adapt  it  to  their  own  circumstances 
and  situation.  But,  framed  as  the  Mortmain  Act  is,  I  think  it 
quite  inapplicable  to  Grenada,  or  to  any  other  colony.  In  its 
•causes,  its  objects,  its  provisions,  its  qualifications,  and  its 
exceptions,  it  is  a  law  wholly  English,  calculated  for  purposes 
of  local  policy,  complicated  with  local  establishments,  and  in- 
capable, without  great  incongruity  in  the  effect,  of  being 
transferred  as  it  stands  into  the  code  of  any  other  country.  I 
am  of  opinion,  therefore,  that  it  constitutes  no  part  of  the  law  of 
the  island  of  Grenada,  and  that  the 

Exception  must  consequently  be  allowed. 


Attobney- 
Gkneral 

t\ 
Stewakt. 

[•164] 


CHOLMONDELEY  v.   CLINTON. 

Original  hearing  (2  Merivale,    171 — 362) ;    further  hearing  (1    Jacob 
Walker,  1—206) ;  affirmed  by  House  of  Lords  (4  Bligh,  1  —125). 

The  references  to  the  report  of  the  original  hearing  of  this 
case  given  in  2  Merivale  are  usually  directed  to  one  short 
passage  of  general  interest  in  the  judgment,  which  may  ba 
conveniently  set  out  here,  reserving  the  question  of  a  fuller 
report  of  the  case  to  a  later  stage. 

The  Master  of  the  Bolls  (speaking  with  reference  to  the 
character  of  a  mortgagor's  possession),  said  (p.  359),  "  Although 
the  equitable  ownership  be  in  the  mortgagor,  yet  his  possession 
is  of  a  more  precarious  nature  than  that  of  any  other  cestui  que 
trust.  In  general,  a  trustee  is  not  allowed  to  deprive  his  cestui 
que  trust  of  the  possession,  but  a  mortgagee  may  assume  the 
possession  whenever  he  pleases,  and  therefore  a  mortgagor  is 
called  tenant  at  will  to  the  mortgagee,  and,  in  point  of  possession, 
he  is  so,  even  in  equity :  for  a  court  of  equity  never  interferes  to 
prevent  the  mortgagee  from  assuming  the  possession.'' 


1817. 

Jan.  27,  28. 

Feb.  4,  6,  10, 

11,18. 

June  28. 

Boll*  Court. 
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i8i7.  LEAKE  v.   ROBINSON.f 

Feh'  27'  (2  Merivale,  363—394.) 

Boll$  Court.  Gift  of  real  and  personal  estate,  to  trustees,  upon  trust  to  apply  the 

Grant,  M.R.  rents  and  dividends  (or  so  much  as  they  should  t.hiwlr  fit),  to  the  main- 

[  363  ]  tenance,  &c.  of  W.  E.  R.  until  twenty-five ;  then  to  permit  him  to1 

receive  the  same  during  his  life ;  and  after  his  death,  to  apply  the  same 
(or  so  much,  &c.)  to  the  maintenance,  &c.  of  all  and  every  the  children 
of  W.  K.  R.  until  twenty-five  respectively;  then  upon  trust,  to  assign 
and  transfer  to  such  children  so  attaining  twenty- five;  "and  in  cas? 
W.  E.  E.  shall  die  without  leaving  issue  living  at  the  time  of  his  death, 
or  leaving  such,  and  all  die  before  twenty-five,"  upon  trust,  to  pay,  &c. 
unto  and  among  all  and  every  the  brothers  and  sisters  of  W-  E.  E., 
share  and  share  alike,  upon  their  attainment  of  twenty-five,  or  marriage 
respectively.  Followed  by  a  gift  of  residue,  upon  trust,  as  to  one  moiety, 
to  permit  the  testators  daughter  A.,  and  her  husband,  to  receive  the 
rents,  &c.  during  their  lives  in  succession,  and,  after  the  death  of  the 
survivor,  to  the  children  (except  W.  E.  E.)  in  the  same  manner  as  with 
respect  to  the  former  gift.  And,  as  to  the  other  moiety,  upon  like  trusts 
for  the  testator's  daughter  B.,  her  husband  and  family ;  with  survivor- 
ship between  the  respective  grandchildren;  and,  in  case  of  the  death  of 
either  of  the  daughters  without  leaving  issue  living  at  her  decease,  then 
to  the  children  of  the  surviving  daughter. 

Held,  that  the  limitation  to  the  brothers  and  sisters  of  W.  E.  E.  in 
default  of  issue  living  to  attain  twenty-five,  was  intended  to  include  all 
his  brothers  and  sisters  living  at  his  death,  and  was  consequently  void 
for  remoteness. 

Held,  vested  interests  at  twenty-five  in  every  instance,  notwithstand- 
ing different  expressions,  there  being  no  antecedent  gift,  of  which  it 
could  have  been  the  testator's  intention  merely  to  postpone  the  enjoy- 
ment ;  the  gift  being  only  the  direction  to  pay  at  twenty-five. 

A.  having  died,  leaving  issue,  the  moiety  of  the  residue  intended  for 
her  children  held  undisposed  of,  as  being  void  for  remoteness.  The 
other  moiety  held  to  rest  in  contingency  during  the  life  of  B. ;  and,  if 
she  should  die  without  issue,  to  be  well  given  over  to  the  children  of  A. 

Gift  to  A.  for  life,  remainder  to  his  children.  This  includes  all 
children,  both  those  born  before,  and  those  born  after  the  testator  s  death . 

The  rule  of  exclusion  is  an  artificial  rule  of  construction. 

Gift  of  the  whole  interest  is  a  ground  for  presuming  an  intention  t«> 
vest  the  capital. 

Seals,  where  there  is  only  a  direction  for  maintenance  out  of  the 
interest. 

Where  there  is  no  gift  but  by  a  direction  to  transfer  "from  and 
after  "  a  given  event,  the  vesting  must  be  postponed  till  after  that  event 
has  happened,  unless,  from  particular  circumstances,  a  contrary  inten- 
tion is  to  be  collected. 

John  Milward  Rowe,  by  his  will,  dated  the  17th  of  June. 
1790,  gave  to  the  plaintiffs  (whom  he  appointed  executors,)  all 
t  In  re  BevarSa  Trusts  (1837)  34  Ch.  D.  716,  56  L.  J.  Ch.  652. 
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his  three  per  cent,  and  four  per  cent,  stock,  upon  trust,  in  the       Leake 

first  place,  to  pay  to  his  wife,  Sukey  Rowe,  during  her  life,  two     Robinson. 

several  annuities  of  245/.  8*.,  and  1687.,  out  of  the  dividends  of 

the  four  per  cents.,  (which  with  certain  other  provisions,  were 

declared  to  be  in  bar  of  dower  and  thirds,)  and  in  the  next  place, 

to  pay  and  apply  an  annuity  of  54/.  12s.  (thereby  given)  towards 

the  maintenance,  education,  or  advancement  of  his  grandson, 

William   Rowe  Robinson,  until  he  should  attain  twenty-*five  ;       [  *364  i 

and  from  and  after  his  attainment  of  that  age,  to  pay  him  the 

said  annuity  during  his  life ;  and  after  his  decease,  the  testator 

bequeathed  the  principal  sum  of  1,8201.,  (part  of  his  three  per 

cent,  annuities,)  or   so  much  thereof  as   should  produce  the 

annual   sum  of  541.  12s.  as  after  mentioned;    and  after  the 

decease  of  his  wife,  he  directed  that  his  said  executors  should 

pay  and  apply  the  annual  sum  of  145/.,  (part  of  the  annuity  of 

245/.  8s.)  and  the  annual  sum  of  40/.  (part  of  the  *annuity  of      [  *S65  ] 

168/.,  towards  the  maintenance  of  the  said  W.  R.  Robinson  till 

twenty-five;  and  afterwards  for  his  life,  and  after  his  decease, 

bequeathed  the  principal  sums  of  4,846/.  16s.  8c/.,  three  per 

cents.,  and  1,000/.  four  per  cents.,  as  after  mentioned. 

The  testator  then  directed  the  plaintiffs  to  apply  the  dividends 
of  3,333/.  6s.  8d.,  three  per  cents.,  for  the  maintenance  and 
advancement  of  his  grandson,  Charles  Mitford,  until  twenty-five, 
and  upon  his  attaining  that  age,  to  transfer  to  him  the  said 
principal  sum  of  3,333/.  6s.  8d.,  three  per  cents. 

He  then  gave  to  the  plaintiffs  1,000/.  India  stock  upon  trust, 
to  apply  the  dividends,  &c.  thereof,  and  also  the  annual  sum  of 
100/.,  (part  of  the  dividends,  &c.  of  his  three  per  cent,  stock,) 
or  so  much  as  they  should  think  fit,  towards  the  maintenance, 
education,  and  advancement  of  his  said  grandson,  William  Rowe 
Kobinson,  until  twenty-five ;  and  upon  his  attaining  that  age,  he 
gave  to  him  the  dividends  of  the  said  stock  during  his  life ;  and 
after  his  decease,  he  bequeathed  the  said  1,000/.  East  India  stock, 
and  the  sum  of  3,333/.  6s.  8rf.,  three  per  cents.,  (the  dividends 
whereof  then  produced  100/.  per  ann.)  as  after  mentioned. 

The  testator  then  devised  and  bequeathed  to  the  plaintiffs, 
their  heirs,  &c.  all  his  real  estates  at  Westham  and  Pevensey, 
of  which  he  was  seized  in  fee,  or  as  mortgagee  in  possession,  or 
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Leake       otherwise,  and  the  principal  sums  charged  thereon,  and  the 

Robinson,     ground-rents  issuing  out  of  his  messuages  in  Hedge  Lane,  upon 

trust  to  apply  the  said  ground-rents,  and  the  rents  and  profits 

of  his  said  estates,  and  interest  of  the  said  mortgage  monies* 

or  such  parts  as  they  should  judge  proper,  towards  the  main- 

[  *366  ]  tenance,  education,  or  advancement  of  *his  said  grandson, 
William  Rowe  Robinson,  until  twenty-five ;  and  after  his  at- 
taining that  age,  to  pay  to,  or  permit  him  to  have  and  receive 
the  same  during  his  life,  and  after  his  death,  (in  case  he  should 
leave  any  lawful  issue,)  to  pay  and  apply  the  said  several  annual 
sums  of  54/.  12s.,  145/.  8*.,  100/.  and  40/.,  and  the  dividends  of 
the  said  1,000/.  India  stock,  and  the  rents  and  profits  of  the  said 
estates  at  Westham  and  Pevensey,  and  the  interest  of  the  said 
mortgage  monies,  and  the  said  ground-rents,  or  such  part  thereof 
as  they  (the  plaintiffs)  should  think  proper,  unto,  and  for  the 
maintenance,  education,  and  advancement  of  all  and  every  the 
child  and  children  of  the  said  William  Rowe  Robinson,  lawfully 
begotten,  until  (being  sons),  they  should  respectively  attain 
twenty-five,  or  (being  daughters,)  should  attain  such  age,  or 
marry  with  the  consent  of  parents  or  guardians ;  and  then  to 
pay,  transfer,  and  assign  an  equal  proportion  of  the  said  several 
principal  sums  of  1,820/.,  4,846/.  16*.  8d.,  and  3,383/.  6*.  8</.. 
three  per  cents.,  1,000/.  four  per  cents.,  and  1,000/.  East  India 
stock,  and  the  said  ground-rents  and  estates  at  Westham  and 
Pevensey,  and  the  mortgage  monies,  and  all  the  interest. 
dividends,  or  rents  due  or  payable  in  respect  of  the  same, 
"to  such  child  or  children,  being  a  son  or  sons,  who  shal^ 
attain  such  age  or  ages  of  twenty-five  as  aforesaid,  and  to  such 
child  or  children,  being  a  daughter  or  daughters  who  filial 
attain  such  age  or  ages,  or  be  married  as  aforesaid,  his,  her,  or 
their  heirs,  executors,  or  administrators  ;  if  only  one  such  chili 
or,  having  been  more,  if  all  but  one  should  die,  before  then 
shares  should  become  payable  as  aforesaid,  than  the  whole 
such  only,  or  surviving  child." 

The  testator  then  directed  as  follows ;  that  "  in  case  the  sail 
William  Rowe  Robinson  shall  happen  to  die  without  leavi 

[  *367  ]      issue,  living  at  the  time  of  his  decease,  *or  leaving  such,  th< 
shall  all  die  before  any  of  them  shall  attain  twenty-five,  if  sonfl) 
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and  if  daughters,  before  they  shall  attain  such  age,  or  be  married  Leake 
as  aforesaid ;"  then  the  plaintiffs  should  pay,  apply,  and  transfer  Robinson. 
the  said  principal  sums  of  stock,  ground-rents,  estates  and  mort- 
gage monies,  "  unto  and  amongst  all  and  every  the  brothers  and 
sisters  of  the  said  William  Rowe  Robinson,  share  and  share 
alike,  upon  his,  her,  or  their  attaining  twenty-five,  if  a  brother 
or  brothers,  and  if  a  sister  or  sisters,  at  such  age  or  marriage, 
with  such  consent  as  aforesaid." 

He  then  directed  the  plaintiffs  to  invest  the  surplus  or  savings 
to  arise  out  of  the  said  several  annuities,  dividends,  ground- 
rents,  and  interest,  until  his  said  grandson,  William  Bowe 
Robinson,  or  his  issue,  (if  any,)  or  his  brothers  and  sisters  who 
should  become  entitled  as  aforesaid,  should  attain  twenty-five, 
or  be  married  as  aforesaid,  and  pay  and  apply  the  same  for  the 
benefit  of  the  person  or  persons  entitled,  upon  the  attainment  of 
such  age  or  marriage  respectively. 

The  testator  then  (after  making  certain  provisions  out  of  the 
remainder  of  his  stock  before  bequeathed  to  the  plaintiffs  for 
others  of  his  grandchildren,)  gave  to  the  plaintiffs,  their  execu- 
tors, <fcc.  all  sums  of  money  then  due  to  him  on  mortgage, 
(except  those  secured  on  the  estates  at  Westham  and  Pevensey,) 
upon  trust,  to  pay  one  moiety  of  the  interest  to  his  daughter 
Mrs.  Robinson,  for  her  life,  and  after  her  death,  to  her  husband, 
George  Robinson,  for  his  life,  and  after  the  death  of  the  sur- 
vivor, in  and  towards  the  maintenance  and  advancement  of 
W.  R.  Robinson,  till  twenty-five,  and  after,  &c.  to  W.  R.  Robin- 
son for  life,  and  after  his  decease,  towards  the  maintenance  and 
advancement  of  all  and  every  his  child  and  children,  till  twenty- 
five,  or  marriage  as  *aforesaid,  and  upon  trust,  to  pay  or  assign  [  ♦368  ] 
an  equal  proportion  of  such  moiety  of  the  said  mortgage  monies, 
to  such  child  or  children  respectively,  and  in  case  the  said 
William  Rowe  Robinson  should  die  without  leaving  issue,  or  all 
such  issue  should  die  before  twenty-five,  or  marriage  as  afore- 
said, then  upon  trust  to  pay  and  divide  the  same,  unto  and 
among  all  and  every  the  brothers  and  sisters  of  the  said  William 
Rowe  Robinson,  share  and  share  alike,  at  their  respective  ages 
of  twenty-five,  or  marriage  as  aforesaid ;  with  interest  in  the 
mean  time,  for  such  brothers  and  sisters,  as  before  directed 
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Leake  with  respect  to  the  issue  (if  any)  of  the  said  William  Howe 
Robikso*.    Robinson. 

He  then  directed  the  plaintiffs  to  pay  the  other  moiety  of  the 
interest  due  to  him  on  mortgage,  to  his  daughter  Frances  Dip- 
pery  Mitford,  and  her  husband  William  Mitford,  for  their  lives 
and  the  life  of  the  survivor,  and  after  the  decease  of  the  survivor 
of  them,  to  pay  and  dispose  of  the  said  interest  and  principal 
monies,  to  and  among  their  children,  in  the  same  manner  as  he 
had  before  directed,  with  respect  to  the  issue  (if  any)  of  the  said 
William  Rowe  Robinson. 

The  testator  then  gave  to  the  plaintiffs,  their  heirs,  executors, 
Ac.  all  the  residue  and  remainder  of  his  real  and  personal 
estate  and  effects  not  before  disposed  of,  upon  trust  to  sell,  (in 
case  his  daughters  should  think  proper  and  so  direct,)  and  lay 
out  the  produce  in  the  purchase  of  real  estates  on  government 
securities,  and  out  of  such  real  and  personal  estate  till  disposed 
of,  and  the  produce,  &c.  to  pay  one  moiety  of  the  rents,  interest, 
and  dividends  to  his  daughter,  Mrs.  Robinson  for  her  life,  and 
after  her  death,  to  her  husband  for  his  life,  and  after  the  death 
of  the  survivor,  to  pay  and  apply  the  said  moiety,  or  so  much 
[  *369  ]  thereof  as  they  *should  think  fit,  unto,  or  for  the  maintenance, 
education,  and  advancement  of  the  said  child  and  children  of 
the  said  Elizabeth  Grace  Robinson,  by  the  said  George  Robin- 
son, (other  than  and  except  the  said  W.  R.  Robinson,)  until  they 
should  attain  twenty-five,  or  marry  as  aforesaid,  in  equal  shares 
and  proportions,  and  after  the  attainment  of  such  age  or  mar- 
riage, to  pay  and  transfer  all  such  moiety  of  the  residue  or  pro- 
duce thereof,  to  and  among  such  child  or  children,  in  equal 
shares  and  proportions,  and  with  regard  to  the  remaining 
moiety,  he  directed  that  his  daughter  Mrs.  Mitford,  and  her 
husband,  and  the  child  or  children  (if  any)  of  them,  and  their 
issue,  should  have  and  enjoy  the  same,  in  the  same  manner  as 
before  expressed  with  regard  to  his  daughter  Mrs.  Robinson  and 
her  family.  The  testator  then  directed,  that  in  case  of  the  death 
of  any  of  his  said  grand-children  before  attaining  twenty-five  ot 
marriage,  the  shares  of  them  so  dying,  should  go  to  the  sur- 
vivors of  their  respective  brothers  and  sisters ;  and  in  case  oi 
the  death  of  either  of  his  said  two  daughters,  without  leaving 
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issue  by  her  said  husband,  living  at  her  decease,  or  any  child  or       Leake 
children  of  such  issue,  then  and  in  such  case,  the  share  or  pro-    Robinson. 
portion  of  such  part  of  his  estate  or  effects  given  by  him,  or  in- 
tended for  such  issue,  or  the  child  or  children  of  such  issue, 
should  go  to  and  be  divided  amongst  the  issue  of  his  surviving 
daughter,  by  her  then  husband,  or  the  child  or  children  of  such 
issue  who  might  be  dead,  equally,  share  and  share  alike  ;  and  in 
case  both  his  said  daughters  should  die  without  issue  living  at 
their  respective  deceases  by  their  then  respective  husbands,  or 
any  child  or  children  of  such  issue  who  might  be  deceased,  then 
he  directed  that  each  of  his  said  daughters,  (subject  to  the  life 
interest  of  their  then  husbands,)  might  (notwithstanding  their 
coverture,)  give  and  dispose  of  her  share  and  proportion  of  his 
said  estate  and  effects  to  such  person  *or  persons  as  she  might      [  *370  ] 
think  proper,  either  by  deed  or  will. 

On  the  17th  of  June,  1790,  when  the  testator  made  this  will, 
his  grandson  William  Rowe  Robinson,  had  one  brother  and 
three  sisters  living.  Between  the  date  of  the  will  and  the  tes- 
tator's death,  he  had  another  sister  born. 

On  the  9th  of  February,  1792,  the  testator  died.  Between 
the  death  of  the  testator  and  the  death  of  William  Bowe  Robin- 
son, the  said  William  Rowe  Robinson  had  two  other  brothers 
torn.  On  the  10th  of  October,  1800,  William  Rowe  Robinson 
died ;  having  attained  twenty-five  without  issue,  unmarried  and 
intestate  ;  and  another  sister  was  born  after  his  death. 

At  the  time  of  the  testator's  will,  and  of  his  death,  Mr.  and 
Mrs.  Mitford  had  five  children,  one  of  whom  was  since  dead, 
leaving  issue ;  and  after  the  testator's  death,  they  had  another 
child. 

Sukey  Rowe,  the  testator's  widow,  survived  him,  and  died  in 
1804,  having  first  made  her  will,  and  appointed  Mr.  Mitford,  and 
another,  executors  thereof.  Mrs.  Mitford  was  also  dead,  and 
her  husband  had  taken  out  administration. 

Under  these  circumstances,  the  question  for  the  decision  of 
the  Court  was,  whether,  in  the  event  which  happened,  of  the 
death  of  William  Rowe  Robinson  without  issue,  the  limitation  to 
his  brothers  and  sisters,  to  take  effect  on  their  attainment  of  the 
age  of  twenty-five,  or  marriage  as  aforesaid,  was  a  good  and 
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Leake  effectual  limitation,  or  was  void,  as  being  too  remote.  And  thi* 
Robinson,    principally  depended  on  the  determination  of  two   other  ques- 

[  371  ]  tions,  *viz.  first,  what  classes  of  persons  were  those  intended  by 
the  testator  to  take,  in  the  event  of  William  Bo  we  Robinson 
dying  without  issue,  or  without  issue  living  to  attain  the  age  of 
twenty-five,  under  the  description  of  "  all  and  every  the  brothers 
and  sisters  of  the  said  William  Bowe  Bobinson ;  "  because,  if 
that  limitation  were  held  to  extend  to  all  the  brothers  and  sis- 
ters who  might  be  born,  and  (in  the  event  which  happened) 
actually  were  born,  after  the  death  of  the  testator,  and  the 
period  of  vesting  was  postponed  by  the  will  till  their  attainment 
of  the  age  of  twenty-five,  it  is  obvious  that  more  than  twenty-one 
years,  (the  period  beyond  which  a  limitation  by  way  of  exe- 
cutory devise  cannot  take  effect)  might  pass  after  the  death  of 
the  testator  before  the  arrival  of  the  limited  time :  and  this,  con- 
sequently, gave  rise  to  the  second  question  ;  which  was,  whether 
the  attainment  of  twenty-five  was  in  fact  the  period  assigned  for 
the  vesting  of  the  several  shares,  or  was  to  be  taken  only  as  the 
time  fixed  for  the  payment  of  the  several  shares  which  had 
already  vested  at  some  antecedent  period. 

Sir  Arthur  Piggott,  Home,  and  Sngden,  for  the  defendants 
Wm.  Mitford,  claiming,  on  behalf  of  himself  and  his 
children,  all  such  benefits  as  were  intended  by  the  will, 
and  also,  as  administrator  to  his  deceased  wife,  one- 
third  in  the  undisposed  residue.  And  claiming  also  as 
executor  of  Sukey  Bowe  deceased,  in  the  revived  suit : 

The  testator  has  by  this  will  made  three  distinct  gifts  of  dif- 
ferent parts  of  his  property — First,  of  his  real  estates  and  the 
bulk  of  his  personal  property — Secondly,  of  the  mortgages — And 
lastly,  of  the  residue  previously  undisposed  of,  as  not  falling 
within  either  of  the  former  descriptions. 
[  372  j  With  regard  to  the  first,  the  disposition  is    *    *     "  unto  an<J 

amongst  all  and  every  the  brothers  and  sisters  of  the  said 
W:  B.  B.  share  and  share  alike,  on  attaining  twenty-five,"  L'and 
is  too  remote.     On  this  point  they  cited  Baldwin  v.  Karrer/ 

t  Cowp.  309. 
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Battery.  Shore ,t  Proctor  v.  Bishop  of  Bath  and  Wells ,t  Ca;/i-       Lkakb 
bridge  v.  fious,§  Rouiledge  v.  Dorril,  ||  and  J*e  v.  ^itd^.T]  Robinson. 

The  second  gift,  which  attaches  on  the  monies  due  upon  mort-  [  374  j 
j^ajze,  falls  entirely  within  the  same  doctrine  as  that  already 
discussed.  It  is  a  gift  to  the  parents  during  their  lives,  and 
afterwards  to  their  children,  in  words  which  must  be  taken  to 
include  all  the  children ;  and  there  is  no  limitation  over.  This 
is  consequently  void,  as  well  as  the  preceding. 

Then,  with  respect  to  the  gift  of  the  residue    *     *     * 

The  gift  of  the  residue  after  the  death  of  the  respective  tenants  [  376  ] 
for  life  is,  in  the  first  instance,  void,  as  being  limited  upon  the 
same  events  as  those  upon  which  the  preceding  dispositions  are 
designed  to  take  effect.  Then,  with  respect  to  the  share  given  to 
Mrs.  Mitford  and  her  children,  the  clause  of  survivorship  cannot 
operate  upon  it,  as  she  is  dead,  having  left  issue  living  at  her 
decease.  And,  as  to  the  other  share,  the  gift  over  also  fails  of 
effect  by  the  death  of  Mrs.  Mitford  in  Mrs.  Robinson's  life-time, 
unless  the  expression  "surviving  sister  "  can  be  taken  to  mean 
"other,"  a  construction  which  ought  not  to  be  allowed  to  prevail 
against  express  words. 

Another  question  remains,  as  to  the  right  of  the  testator's 
*idow  to  her  dower  and  thirds  out  of  the  property  which  may 
prove  to  have  been  undisposed  of  by  the  will,  the  provisions 
thereby  made  for  her  being  expressed  to  be  in  bar  of  such  dower 
and  thirds ;  but  this  is  settled  by  Pickering  v.  Lord  Stamford,  \\ 
which  has  decided  that  such  a  clause  does  not  extend  to  deprive 
her  of  the  widow's  share  of  property  which  turns  out  to  be 
undisposed  of  by  reason  of  a  defective  gift ;  a  decision,  which 
the  Lord  Chancellor,  in  Garthshore  v.  Chalie,l\  refers  to  with 
approbation. 

Sir  S.  Romilly  and  Preston,  for  one  of  the  children  of  Mrs. 
Bobinson  born  before  the  date  of  the  will,  and  another 
who  was  born  after  the  date  of  the  will,  but  in  the  testa- 
tor's life-time : 

t  10  R.  R.  41  (15  Vee.  122).  f  1  R.  R.  46  (1  Cox,  324). 

I  3  R.  R.  417  (2  H.  Bl.  358).  tt  5  Ves.  491,  as  to  which,  see  the 

5  6  R.  R.  199  (8  Ves.  24).  note  at  the  end  of  this  case. 

J  2  R.  R.  250  (2  Ves.  Jr.  357).  tt  7  B.  R.  322  (10  Ves.  18). 
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Leake  With  regard  to  the  two  first  bequests,  the  validity  of  which  is 

Robinson,     the  subject  of  dispute  in  this  case,  the  limitations  over  to  the 

[  *377  ]  brothers  and  sisters  of  W.  R.  Robinson  are  *good,  in  the  event 
which  has  happened  of  W.  R.  Robinson's  death  without  issue,  to 
the  extent  of  such  of  the  brothers  and  sisters  as  by  law  were 
capable  of  taking  —  i.  e.  all  who  were  born  in  the  testator's  life- 
time. Baldivin  v.  Karuer.  We  admit  that  the  gift  to  the  children 
of  W.  R.  Robinson  is  void  as  being  too  remote,  and  that  the 
limitation  over  would  consequently  be  void,  according  to  the 
doctrine  of  Proctor  v.  The  Bishop  of  Bath  and  Wells,  if  it  were 
made  to  depend  on  the  single  contingency  of  those  children  not 
living  to  attain  twenty-five.  But  where  there  are  two  contin- 
gencies, on  either  of  which  the  limitation  is  to  take  effect,  and 
one  of  them  is  within  the  allowed  limits,  viz.  the  death  of  W.  R. 
Robinson  without  leaving  issue  living  at  his  decease,  that  falls 
exactly  within  the  principle  of  Longhead  v.  Phelps,  and  the 
limitation  is  good  on  the  happening  of  the  alternate  event. 
Crompe  v.  Barrow. t  [They  also  cited  Blandford  v.  Tliackerell.*, 
Wilkinson  v.  Adam.%     Mogg  v.  Mogg.\\  ] 

[  378  ]  Hart,  Bell  and  ShadweU,  for  children  born  before  the  date  of 

the  will : 

The  gift  over,  in  the  event  which  has  happened,  is  good. 
Bcaehcroft  v.  Broome, %  Hockley  v.  Mawbey.W     *     * 
[  379  ]  Then,  as  to  the  period  of  vesting,  a  contingent  interest  mar 

vest  in  right,  though  it  does  not  in  possession,  Barnes  v.  Allen,*/.' 
Hanson  v.  Graham,§§  Kirkpatrick  v.  Kilpatrick/}     *     *     * 

[  380  ]  Home,  for  the  children  of  Mr.  and  Mrs.  Mitford : 

[  381  ]  *     *     The  cases  clearly  establish  that  a  bequest   in  these 

terms  may  be  so  controlled  by  expressions  and  circumstances  as 

to  postpone  the  possession  only,  not  the  vesting;  and  enough 

appears  from  these  and  other  expressions  in  the  residuary  clause, 

t  4  R.  E,  318  (4  Ves.  681).  tt  1  B.  E.  93  (1  Ves.  Jr.  143). 

%  2  B.  B.  202  (2  Ves.  Jr.  238).  tt  1  Br.  C.  C.  181. 

§  12  B.  B.  255  (1  Ves.  &  B.  422).  §§  5  E.  B.  277  (6  Ves.  239).  I 

||  15  B.  B.  185  (1  Mer.  654).  ||  9  B.  E.  212  (13  Vee.  476). 

«I  2  B.  B.  427  (4  T.  B.  441). 
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to  shew  that  such,  in  the  present  case,  was  actually  the  intention       Leake 
of  the  testator.  Robinson 

Pepys  for  the  children  of  Mr.  and  Mrs.  Robinson  born  after 
the  death  of  the  testator.     *    *     * 

Sir  Arthur  Piggott,  in  reply.     *     *     * 

The  Master  of  the  Rolls  :  Flh-  27« 

The  first  point  to  be  determined  in  this  case  is,  Who  are  ^  382  ] 
included  in  the  description  of  brothers  and  sisters  of  William 
Rowe  Robinson,  and  of  children  of  Mr.  and  Mrs.  Robinson,  and 
ifr.  and  Mrs.  Mitford  —  whether  those  only  who  were  in  being  at 
the  time  of  the  testator's  death,  or  all  who  might  come  in  esse 
daring  the  lives  of  the  respective  tenants  for  life.  Upon  that 
point  I  do  not  see  how  a  question  can  possibly  be  raised.  Not 
only  is  the  rule  of  construction  completely  settled,  but  in  this 
case,  I  apprehend  the  actual  intention  of  the  testator  to  be  per- 
fectly clear.  Indeed,  I  believe,  wherever  a  testator  gives  to  a 
parent  for  life,  with  remainder  to  his  children,  he  does  mean  to 
include  all  the  children  such  parent  may  at  any  time  have. 
That  is  not  an  artificial  *rule.  It  is  the  rule  which  excludes  any  [  *383  ] 
of  the  children  that  is,  and  has  been  called,  an  artificial  rule  — 
namely,  the  rule  in  Andrews  v.  Partington, t  and  other  cases  of 
that  description,  which  excludes  all  who  may  be  born  after  the 
eldest  attains  twenty-one.  The  case  of  Ellison  v.  Aireyl  might 
have  been  decided  the  other  way  without  at  all  affecting  this ; 
for  there  it  was  the  death  of  one  person  that  determined  what 
children  of  another  person  were  entitled  to  take.  It  is  impos- 
sible to  impute  to  this  testator  an  intention  to  exclude  all  the 
children  of  his  grandson,  William  Rowe  Robinson,  who  should 
not  be  living  at  his  (the  testator's)  own  death,  that  grandson 
'laving  no  children  at  the  time  the  will  was  made.  All  the 
bequests  to  the  children  of  his  daughters  are  made  in  as  compre- 
hensive terms. 

As  to  the  brothers  and  sisters  of  William  Rowe  Robinson,  I  do 
cot  apprehend  that  it  is  at  all  necessary  to  speculate  on  the 
t  3  Br.  C.  C.  60,  401.  \  1  Ves.  Sen.  111. 
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Leake       question  suggested  by  Mr.  Bell,  viz.  who  would,  within  the  mean- 
robinsox.    ^g  °*  *^e  ^11,  come  under  the  description  of  brothers  and 

sisters whether  only  the  children  of  both  parents,  or  such  as 

one  of  them  might  have  after  the  death  of  the  other. 

Our  question  is,  whether  the  testator's  bounty  was  confined  to 
such  brothers  and  sisters  (in  whatever  sense  these  words  may  be 
taken)  as  should  be  living  at  his  own  death.  According  to  the 
established  rule  of  construction,  and  what  I  conceive  to  have 
been  the  actual  intention  of  the  testator,  all  who  were  living  at 
the  time  of  William  Rowe  Robinson's  death  must  be  held  to  be 
comprehended  in  the  description. 

[  38*  ]  Having  ascertained  the  persons  intended  to  take,  the  next 

question  is  at  what  time  the  interests  given  to  them  were  to 
vest. 

There  is  no  direct  gift  to  any  of  these  classes  of  persons.  It  is 
only  through  the  medium  of  directions  given  to  the  trustees, 
that  we  can  ascertain  the  benefits  intended  for  them.  The 
trustees  have  a  discretionary  power  to  apply  what  portion  of  the 
income  they  think  fit,  for  the  support,  maintenance,  and  advance- 
ment of  the  infant  legatees.  Except  in  one  instance,  the  testator 
does  not  say  what  is  to  become  of  the  surplus  interest.  In  the 
case  of  the  property  first  given  to  William  Rowe  Robinson  for 
life,  the  surplus  interest  is  to  accumulate,  and  to  be  paid  with 
the  capital,  either  to  himself,  or  to  his  children,  or  to  his 
brothers  and  sisters,  when  they  shall  have  attained  the  age  of 
twenty-five. 

No  direction  being  given  as  to  the  surplus  interest  of  the  two 
moieties  of  the  mortgage  money,  it  will  make  part  of  the  residue ; 
for,  although  the  interest  of  residue  goes  with  the  capital,  that 
of  particular  legacies  does  not,  even  supposing  it  be  the  pay- 
ment, and  not  the  vesting,  that  is  postponed.  It  is  a  mistake  to 
suppose  that  the  trustees  are  authorised  to  apply  any  part  of  the 
capital  for  the  benefit  of  any  legatee  not  attaining  twenty-five. 
It  is  only  in  the  residuary  clause  that  produce  is  spoken  of, 
and  it  is  evident  that  the  direction  relates  only  to  the  income 
of  the  property,  or  of  the  produce  thereof  when  it  should  be 
sold. 

As  to  the  capital,  there  being,  as  I  have  already  said,  no  direct 
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{tilt  to  the  grandchildren,  we  are  to  see  in  what  event  it  is  that       Leake 
the  trustees  are  to  make  it  over  to  them.     There  is,  with  regard    Robinson. 
to  this,  some  difference  of  expression  in  the  different  parts  of  the 
will.    In  some  *instances  the  testator  directs  the  payment  to  be      [  *38r'  J 
to  such  child  or  children  as  shall  attain  twenty-five.    In  others 
the  payment  is  to  be  made  upon  attainment  of  the  age  of  twenty- 
five.    In  the  residuary  clause  it  is,  from  and  immediately  after 
such  child  or  children  shall  attain  the  age  of  twenty-five,  that 
the  trustees  are  to  transfer  the  property.     But  I  think  the  testa- 
tor in  each  instance  means  precisely  the  same  thing,  and  that 
none  were  to  take  vested  interests  before  the  specified  period. 
The  attainment  of  twenty-five  is  necessary  to  entitle  any  child  to 
claim  a  transfer.    It  is  not  the  enjoyment  that  is  postponed ; 
for  there  is  no  antecedent  gift,  as  there  was  in  the  case  of  May  v. 
Wood9\  of  which  the  enjoyment  could  be  postponed.     The  direc- 
tion to  pay  is  the  gift,  and  that  gift  is  only  to  attach  to  children 
that  shall  attain  twenty-five.     The  case  of  Batsford  v.  Kebbell,l 
was  much  more  favourable  for  the  legatee ;  for  the  interest  of  the 
fund  was  given  to  him  absolutely  until  he  should  attain  the  age 
ol  thirty-two,  at  which  time  the  executrix  directed  he*  executors 
to  transfer  to  him  the  principal  for  his  own  use.    He  died  under 
thirty-two.     Lord  Rosslyn  said,  "There  is  no  gift  but  in  the 
direction  for  payment,  and  the  direction  for  payment  attaches 
only  upon  a  person  of  the  age  of  thirty-two.     Therefore  he  does 
not  fall  within  the  description.0 

It  was  supposed  that  the  clauses  in  the  will,  where  the  word 
"such  "  is  left  out,  might  be  construed  differently  from  those  in 
which  it  is  inserted ;  and  that,  although  where  the  payment  is 
to  be  to  such  child  or  children  as  shall  attain  twenty-five,  nothing 
could  vest  in  any  not  answering  that  description,  yet  where  the 
payment  is  to  be  to  children  upon  the  attainment  of  twenty-five, 
or  *from  and  after  their  attaining  twenty-five,  the  vesting  is  not  [  •386  ] 
postponed.  If  there  were  an  antecedent  gift,  a  direction  to  pay 
upon  the  attainment  of  twenty-five  certainly  would  not  postpone 
the  vesting.  But  if  I  give  to  persons  of  any  description  when 
they  attain  twenty-five,  or  upon  their  attainment  of  twenty-five, 
or  from  and  after  their  attaining  twenty-five,  is  it  not  precisely 

t  3  Br.  C.  0.  471.  J  4  B.  E.  15  (3  Vee.  363). 

v  2 
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Lsaks      the  same  thing  as  if  I  gave  to  Bach  of  those  persons  as  should 
Robinsox.    attain  twenty-five  ?    None  but  a  person  who  can  predicate  of 
himself  that  he  has  attained  twenty-five,  can  claim  any  thing 
under  such  a  gift. 

I  am  aware,  however,  that  although,  with  regard  to  particular 
legacies,  this  doctrine  has  not  been  controverted,  yet  the  case  of 
Booth  v.  Booth  t  may  be  considered  as  throwing  some  doubt  upon 
it,  when  it  is  a  residue  that  is  the  subject  of  the  bequest.     There 
is  certainly  a  strong  disposition  in  the  Court  to  construe  a 
residuary  clause  so  as  to  prevent  an  intestacy  with  regard  to  any 
part  of  the  testator's  property.    With  all  that  disposition,  it  is 
evident  that  Lord  Alvanlet  felt  that  he  had  a  difficult  case  to 
deal  with.     Some  violence  was  done  to  the  words  in  favour  of 
what  he  conceived  to  be,  and  what  in  all  probability  was,  the  in- 
tention.    That  intention  however  was  collected  from   circum- 
stances that  do  not  occur  in  the  present  case.    Both  the  legatees 
were  adults  at  the  time  the  will  was  made.    Lord  Alvanlet 
admits  that,  if  it  had  been  otherwise,  it  might  have  made  some 
ingredient  in  the  argument.    Then  the  whole  interest  was  given 
to  them  absolutely, — a  circumstance  which  has  always  been  held 
to  furnish  a  strong  presumption  of  intention  to  vest  the  capital 
and  which  is  not  afforded  by  a  direction  for  maintenance  out  o! 
T  *387  ]      the  interest,  as  was  decided  in  the  case  of  Pukford  v.  *Hunter.l 
The  legatees  might  both  live  to  extreme  old  age,  without  the 
event  ever  happening  on  which  the  legacy  was  made  payable. 
There  was  no  survivorship  between  them,  nor  was  there  any 
bequest  over  in  the  event  of  the  death  of  both  or  either  ;  so  that 
intestacy  must  have  been  the  consequence  of  death  before  mar 
riage.    In  every  one  of  these  particulars  this  case  differs  froit 
that  of  Booth  v.  Booth.     They  agree  in  nothing,  except  that  the 
words  "  from  and  immediately  after  "  occur  in  both. 

The  case  of  Booth  v.  Booth  is  therefore  not  merely  no  authority 
for  what  is  contended  for  by  the  grandchildren,  but  it  is  a  strong 
authority  the  other  way.  For  it  shews  that,  where  there  is  no 
gift  but  by  a  direction  to  transfer  "from  and  after"  a  given 
event,  the  vesting  would  be  postponed  till  after  that  event  haC 
happened ;  unless,  from  particular  circumstances,  you  are  enabled 
t  4  E.  E.  235  (4  Vea.  399).  X  3  Br.  C.  C.  416. 
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to  collect  a  contrary  intention.    For  otherwise  Lord  Alvanley       Leaks 
would  only  have  had  to  say,  M  These  words  can  have  no  such    bobinson. 
effect  as  is  ascribed  to  them.    They  operate  only  as  a  postpone- 
ment of  the  enjoyment."    Here,  interest  is  not  given  to  children 
dying  before  twenty-five.     Children  attaining  twenty-five  are  to 
take  the  whole.    There  is  not  even  a  provision  for  the  case  of  a 
child  dying  under  twenty-five,  leaving  issue.    All  is  to  go  to 
those  who  do  attain  twenty-five.    How  is  it  possible,  therefore, 
that  a  child  can  be  said  to  have  a  vested  interest  before  twenty- 
five,  when  it  has  neither  a  right  of  enjoyment,  a  capacity  of 
transmission,  or  a  ground  of  claim,  until  after  it  shall  have 
attained  that  age  ?    When  the  vesting  is  so  clearly  and  expressly 
postponed,  it  is  in  vain  to  endeavour  to  infer  from  other  expres- 
sions, used  without  any  reference  to  that  object,  that  the  *testa-      [  *388  ] 
tor  did  not  conceive  himself  to  have  postponed  the  vesting.    That 
he  has  unnecessarily  provided  for  survivorship ;   that  he  has 
spoken  of  "shares"  of  grandchildren  dying  under  twenty-five, 
and,  in  the  last  proviso,  given  over  the  moieties  of  the  residue 
only  in  the  event  of  either  of  his  daughters  dying  without  leaving 
any  issue  or  any  children  of  such  issue, — are  all  of  them  circum- 
stances that  appear  to  me  not  at  all  to  affect  the  question  of 
vesting,  as  none  of  these  clauses  make  any  new  gift  to  the  grand- 
children, nor  can  they  alter  the  terms  or  conditions  of  that  which 
had  been  already  made. 

Then,  assuming  that  after-born  grandchildren  were  to  be  let  in, 
and  that  the  vesting  was  not  to  take  place  till  twenty-five,  the  con- 
sequence is,  that  it  might  not  take  place  till  more  than  twenty- 
one  years  after  a  life  or  lives  in  being  at  the  death  of  the  testa- 
tor. It  was  not  at  all  disputed  that  the  bequests  must  for  that 
reason  be  wholly  void,  unless  the  Court  can  distinguish  between 
the  children  born  before,  and  those  born  after,  the  testator's 
death.  Upon  what  ground  can  that  distinction  rest  ?  Not  upon 
the  intention  of  the  testator ;  for  we  have  already  ascertained 
that  all  are  included  in  the  description  he  has  given  of  the  objects 
of  his  bounty.  And  all  who  are  included  in  it  were  equally 
capable  of  taking.  It  is  the  period  of  vesting,  and  not  the  de- 
scription of  the  legatees,  that  produces  the  incapacity.  Now, 
how  am  I  to  ascertain  in  which  part  of  the  will  it  is  that  the  tes- 
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Leake  tator  has  made  the  blander  which  vitiates  his  bequests?  He 
Robinson,  supposed  that  he  could  do  legally  all  that  he  has  done ; — that  is, 
include  after-born  grandchildren,  and  also  postpone  the  vesting 
till  twenty-five.  But,  if  he  had  been  .informed  that  he  could  not 
do  both,  can  1  say  that  the  alteration  he  would  have  made  would 
have  been  to  leave  out  the  after-born  grandchildren,  rather  than 

[  *389  ]       abridge  the  period  of  vesting  ?    *I  should  think  quite  the  con- 
trary.    It  is  very  unlikely  that  he  should  have  excluded  one  half 
of  the  family  of  his  daughters,  in  order  only  that  the  other  half 
might  be  kept  four  years  longer  out  of  the  enjoyment  of  what  he 
left  them.     It  is  much  more  probable  that  he  would  have  said, 
"I  do  mean  to  include  all  my  grandchildren,  but  as  you  tell  me 
that  I  cannot  do  so,  and  at  the  same  time  postpone  the  vesting 
till  twenty-five,  I  will  postpone  it  only  till  twenty-one."     If  I 
could  at  all  alter  the  will,  I  should  be  inclined  to  alter  it  in  the 
way  in  which  it  seems  to  me  probable  that  the  testator  himself 
would  have  altered  it.     That  alteration  would  at  least  have  an 
important  object  to  justify  it ;  for  it  would  give  validity  to  all 
the  bequests  in  the  will.     The  other  alteration  would  only  give 
them  a  partial  effect;   and  that  too  by  making  a  distinction, 
which  the  testator  himself  never  intended  to  make,  between  those 
who  were  the  equal  objects  of  his  bounty.     In  the  latter  case,  1 
should  be  new-modelling  a  bequest  which,  standing  by  itself,  is 
perfectly  valid;  while  I  left  unaltered  that  clause  which  alone 
impedes  the  execution  of  the  testator's  intention  in  favour  of  all 
his  grandchildren.     Perhaps  it  might  have  been  as  well  if  the 
Courts  had  originally  held  an  executory  devise  transgressing  the 
allowed  limits  to  be  void  only  for  the  excess,  where  that  excess 
could,  as  in  this  case  it  can,  be  clearly  ascertained.     Bat  the 
law  is  otherwise  settled.     In  the  construction  of  the  Act  of 
Parliament  passed  after  the  Thellusson  cause,  I  thought  myself 
at  liberty  to  hold  that  the  trust  of  accumulation  was  void  only 
for  the  excess  beyond  the  period  to  which  the  Act  restrained  it. 
And  the  Lord  Chancellor  afterwards  approved  of  my  decision. 
But  there  the  Act  introduced  a  restriction  on  a  liberty  antece- 
dently enjoyed,  and  therefore  it  was  only  to  the  extent  of  the 
[  *390  ]      excess  that  the  prohibition  was  *transgressed.    Whereas  execu- 
tory devise  is  itself  an  infringement  on  the  rules  of  the  common 
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law,  and  is  allowed  only  on  condition  of  its  not  exceeding  certain       Leake 
established  limits.    If  the  condition  be  violated,  the  whole  devise    r0binson. 
is  held  to  be  void. 

To  induce  the  Court  to  hold  the  bequests  in  this  will  to  be 
partially  good,  the  case  has  been  argued  as  if  they  had  been 
made  to  some  individuals  who  are,  and  to  some  who  are  not, 
capable  of  taking.  But  the  bequests  in  question  are  not  made 
to  individuals,  but  to  classes  ;  and  what  I  have  to  determine  is, 
whether  the  class  can  take.  I  must  make  a  new  will  for  the 
testator,  if  I  split  into  portions  his  general  bequest  to  the  class, 
and  say,  that  because  the  rule  of  law  forbids  his  intention  from 
operating  in  favour  of  the  whole  class,  I  will  make  his  bequests, 
what  he  never  intended  them  to  be,  viz.  a  series  of  particular 
legacies  to  particular  individuals,  or  what  he  had  as  little  in  his 
contemplation,  distinct  bequests,  in  each  instance,  to  two  dif- 
ferent classes,  namely  to  grandchildren  living  at  his  death,  and 
to  grandchildren  born  after  his  death. 

If  the  present  case  were  an  entirely  new  question,  I  should 
doubt  very  much  whether  this  could  be  done.  But  it  is  a  ques- 
tion which  appears  to  me  to  be  perfectly  settled  by  antecedent 
decisions,  and  in  cases  in  which  there  were  grounds  for  support- 
ing the  bequests  that  do  not  here  exist.  In  Jee  v.  Audley,]  there 
were  no  after-born  children — no  distinction  therefore  to  be  made 
between  persons  capable  and  persons  incapable — (all  were  capa- 
ble)— no  difficulty,  consequently,  in  adjusting  the  proportions 
that  the  capable  children  were  to  take,  or  in  determining  the 
manner,  or  the  period,  of  ascertaining  *those  proportions.  I  am  [  *39i  1 
asked  why  the  existence  of  incapable  children  should  prevent 
capable  children  from  taking.  But,  in  Jee  v.  Audley,  the  mere 
possibility  that  there  might  have  been  incapable  children  was 
sufficient  to  exclude  those  who  were  capable.  It  is  said,  the 
devise  there  was  future.  Certainly ;  but  only  in  the  same  sense 
in  which  these  bequests  are  future :  that  is,  so  conceived  as  to 
let  in  after-born  children;  which  was  the  sole  reason  for  its 
being  held  to  be  void.  Unless  my  decision  on  the  first  point  be 
erroneous,  the  bequests  in  this  case  do  equally  include  after-born 
children  of  the  testator's  daughters,  and  are  therefore  equally  void, 
t  1  E.  E.  46  (1  Cox,  324). 


184  1817.    CH.    2  MEEIVALE,  891—892.  [*.*. 

Leake  The  case  of  Routledge  v.  Dorril  t  appears  to  me  to  be  also  an 

Robinson,  express  authority  on  the  point  now  in  question.  And  I  think 
that  the  circumstance,  that  there  the  will  was  an  execution  of 
a  power,  was  rather  favourable  than  adverse  to  the  Court's 
making  a  distinction  between  the  two  sets  of  gandchildren.  For 
it  might  have  been  contended  that  after-born  grandchildren 
were  not  proper  objects  of  the  power, — that  the  appointment 
was  therefore  void  quoad  them,  but  good  quoad  those  who  were 
capable  of  taking  under  the  power.  Whatever  might  be  the 
value  of  that  argument,  it  would  have  no  application  to  the 
question  now  before  the  Court.  For,  in  this  case,  it  could  not 
be  said  that  any  one  grandchild  was,  more  or  less  than  another, 
the  proper  object  of  the  testator's  spontaneous  bounty;  and 
therefore  we  have  not  the  line,  which  the  power  might  have 
furnished,  for  making  a  distinction  between  the  two  classes  of 
grandchildren.  If,  even  in  such  a  case,  the  distinction  could  not 
be  made,  a  fortiori  is  it  impossible  to  make  it  in  this? 
[  392  ]  The  case  of  Blandford  v.  ThackereU  J  has  no  application  to  the 

present  question.  There  was  no  vice  or  excess  in  the  testator's 
bequest,  which  the  Court  had  to  cure  by  excluding  some  of  the 
objects  in  whose  favour  it  was  conceived.  It  was  a  sort  of 
charitable  intention  for  the  benefit  of  children  and  grandchildren 
of  relations  of  a  specified  description.  As  it  was  not  a  future 
bequest,  or  by  way  of  remainder,  it  would,  according  to  the 
established  rules  of  construction,  extend  only  to  children  and 
grandchildren  living  at  the  testator's  death.  Lord  Bosslts 
thought  fit,  (probably  because  it  was  in  the  nature  of  a  charity,) 
to  extend  it  to  all  the  objects  to  whom  the  testator  might  legally 
have  extended  it — that  is,  children  or  grandchildren  born  during 
the  lives  of  the  different  relations.  Whether  that  was,  or  was 
not,  a  correct  execution  of  the  particular  will,  the  case  has  no 
bearing  at  all  on  the  point  now  under  discussion.  The  case  of 
Wilkinson  v.  Adam  §  was  referred  to,  as  furnishing  an  instance  of 
a  distinction  made  between  those  who  were,  and  those  who  were 
not,  capable  of  taking  under  the  same  devise.  That  was  merely 
a  question  of  description,  who  were  or  were  not  included  under 

t  2  R.  R.  250  (2  Ves.  Jr.  357).  §  12  R.  R.  255  (1  V.  &  B.  422). 

\  2  R.  B.  202  (2  Ves.  Jr.  238). 
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the  denomination  of  children.    If  it  could  be  shewn  that  after-       Leake 
born  grandchildren    are    not    entitled    to    the    appellation  of    Robinson. 
grandchildren,  there  would  be  a  short  end  of  the  present  case. 
On  the  whole,  my  opinion  is,   that   all    the  bequests  to  the 
grandchildren  as  classes,  (for   I  have  nothing  to  do  with  the 
bequests  to  individuals,)  are  wholly  void. 


I  am  of  opinion  that,  in  so  far  as  any  of  the  particular  [  393  ] 
bequests  are  ill  disposed  of,  they  fall  into  the  residue.  But 
then,  according  to  what  I  have  already  determined,  there  is  no 
good  disposition  of  the  residue  itself  after  the  death  of  the 
tenants  for  life,  excepting  in  so  far  as  the  *ultimate  proviso  may  [  *394  ] 
operate  upon  the  subject  of  it.  As  to  that  proviso,  one-half  of 
the  residue  is  placed  out  of  the  reach  of  its  operation,  by  Mrs. 
Mitford's  having  left  children  at  her  death.  The  consequence 
is,  that,  subject  to  Mr.  Mitford's  life  interest,  it  belongs  to  the 
testator's  next  of  kin.  The  fate  of  the  other  half  rests  in  con- 
tingency. If  Mrs.  Bobinson  should  die  without  leaving  issue, 
it  is  well  given  over  to  the  children  of  Mrs.  Mitford,  there  being 
nothing  in  this  bequest  to  make  it  too  remote ;  and  it  being 
evident  that  the  testator  used  the  words  "  surviving  sister  "  in 
the  same  sense  as  other  sister.  But  if  Mrs.  Bobinson  shall 
leave  issue,  this  half  also  will,  at  her  death  be  undisposed  of, 
and  divisible  among  the  next  of  kin. 

The  question  as  to  the  widow's  right  to  share  in  the  property 
which  turns  out  to  be  undisposed  of,  I  take  to  be  settled  by  the 
case  of  Pickering  v.  Lord  Stamford  A 


t  Note. — In  Pickering  v.  Lord  Stamford  (8  Ves.  882)  the  testator 
gave  his  wife  certain  real  and  personal  estate,  and  declared  that 
the  provision  thereby  made  for  her  was  and  should  be  in  bar, 
foil  satisfaction  and  recompense  of  all  dower  or  thirds  which  his 
said  wife  could  have  a  claim,  in,  out  of  or  to  all  or  any  part  of 
his  real  and  personal  estate  or  either  of  them.  The  Master  of 
the  Bolls  (Lord  Alvanley),  after  some  fluctuation  of  opinion, 
held  that  this  provision  did  not  bar  the  widow's  claim  to  her 
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Leake       distributive  share  in  part  of  the  testator's  residuary  personal 

Robxnsok.    estate  which  had  lapsed.     He  stated  (p.  337)  that  the  very  point 

had  been  determined  by  Lord  Cowper  in  Sympson  v.  Hornsby 

and  Hutton  (11  Vin.  185),  and  that  he  could  not  upon  such  a 

point  set  up  his  own  judgment  against  Lord  Cowper's. 

On  appeal  (3  Ves.  491),  Lord  Loughborough,  L.C.,  affirmed 
this  decision,  saying  (p.  493),  "  If  the  Master  of  the  Bolls  had 
not  entertained  different  views  of  this  case  upon  the  two  occasions 
when  it  was  before  him,  I  should  have  thought  there  could  be 
no  doubt ;  "  and  he  added  (p.  494),  "  I  perfectly  approve  Lord 
Cowper's  decision.  It  is  as  exactly  in  point  to  this  case  as  two 
cases  can  well  bear  upon  each  other." 

This  decision  was  also  approved  by  Lord  Eldon,  L.C.,  in 
Garthshore  v.  Chalie,  7  B.  E.  p.  322  (10  Ves.  p.  18). 

Under  these  circumstances,  as  the  point  appeared  to  be  settled 
beyond  question  by  Sympson  v.  Hornsby  and  Hutton,  it  was 
thought  unnecessary  to  reproduce  Pickering  v.  Lord  Stamford  in 
the  Eevised  Eeports. 

The  following  statement  of  Sympson  v.  Hornsby  from  the 
Begistrar's  Book  (1716  Mich.  3  Geo.  I.)  will  be  found  in  the 
judgment  of  the  Master  of  the  Bolls  in  Pickering  v.  Lord 
Stamford  (3  Ves.  p.  335),  and  may  be  usefully  added  here.  A 
reference  to  this  page  should  be  inserted  at  4  E.  B.  p.  10. 

The  case  was  this.  Thomas  Addison  by  his  will  reciting, 
that  he  had  once  intended  to  have  made  his  daughter  Jane 
co-heiress  and  equal  sharer  with  his  other  daughter,  but  having 
married  without  his  consent,  he  gave  her  certain  provisions  out 
of  his  real  and  personal  estate;  all  which  estates,  leases,  tithes 
and  money,  before  devised  to  his  daughter  Jane  and  her  issue 
were  thereby  declared  to  be  in  satisfaction  of  her  child's  part  of 
whatsoever  more  she  might  have  expected  from  him  or  out  of 
his  personal  estate.  He  then  devised  to  his  wife  ;  and  gave  her 
furniture  and  other  things ;  all  which  devises  and  bequests  he 
declared  to  be  in  full  of  her  dower,  thirds  and  other  claim  at  law 
or  in  equity  or  by  any  local  custom  to  any  other  part  of  his  real 
or  personal  estate.  He  gave  the  residue  to  his  other  daughter ; 
who  died  in  his  life-time,  leaving  one  child ;  who  was  the  only 
person  that  could  be  entitled  under  the  Statute  of  Distribution 
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besides  the  wife  and  the  excluded  daughter.  By  a  codicil  he 
gave  the  residue  to  his  wife  for  life,  with  power  to  dispose  of  the 
same  after  her  decease  with  the  approbation  of  the  trustees. 
Having  this  limited  power  she  made  a  disposition  without  the 
consent  of  the  trustee.  The  decree  declares,  that  Frances  the 
widow  having  disposed  without  the  consent  of  the  trustees,  had 
not  pursued  her  power ;  therefore  the  testator  died  intestate  as 
to  the  residue ;  which  ought  to  go  according  to  the  Statute  of 
Distribution,  viz.  in  thirds ;  one- third  to  the  plaintiff  Sympson 
in  right  of  his  wife  Jane ;  one-third  to  the  child  of  the  deceased 
daughter ;  and  one-third  to  the  devisee  of  the  widow. 

It  may  be  observed  that  the  law,  as  thus  settled,  does  not  pre- 
vent a  testator  from  effectually  bequeathing  property  to  his  wife 
in  bar  of  her  claim  to  her  distributive  share  in  his  undisposed  of 
personal  estate.  For  if  a  testator  thus  contemplates  a  partial 
intestacy,  and  clearly  shews  that  such  a  testamentary  provision 
ib  intended  to  operate  in  favour  of  his  next  of  kin  claiming  under 
fctieh  intestacy,  the  widow  may  be  put  to  her  election  (Lett  v. 
Randall,  3  Sm.  &  G.  88),  or  such  provision  may  even  operate  as 
an  ultimate  disposition  of  the  residue  in  favour  of  the  next  of  kin 
to  the  exclusion  of  the  widow.  See  Bund  v.  Green,  12  Ch.  D. 
819.-0.  A.  S. 


Leake 
Robinson. 


LOWTEN  v.  THE  MAYOR  and  COMMONALTY  or 
COLCHESTER^ 

(2  Merivale,  395—398.) 

Commissioners  under  a  writ  of  sequestration  have  authority  to  break 
open  doors  in  discharge  of  their  office,  by  comparison  with  the  proceed- 
ing under  a  commission  of  rebellion. 

The  original  bill  was  filed  in  Hilary  Term,  1807,  by  the 
defendants,  the  Mayor  and  commonalty  of  Colchester,  against 
Thomas  Lowten,  deceased ;  and  was,  by  order,  dated  the  20th 
of  January,  1813,  dismissed  with  costs.  The  Master,  by  his 
certificate,  dated  the  11th  of  August,  1813  (which  was  regularly 
filed),  stated  that  he  had  taxed  the  costs  at  795Z.  9s.  The 
defendant  Lowten  died  on  the  2nd  of  January,  1814 ;  and  on  the 
t  Harvey  t.  Harvey  (1884)  26  Ch.  D.  644,  51  L.  T.  508. 


1816. 

July  11,  15, 

19. 

1817. 
Ikb. 

Eldon,  L.C. 
[395] 
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Lowten  14th  of  November,  1814,  a  bill  of  revivor  was  filed  against  the 
The  Mayor,  Corporation  by  the  executors,  of  whom  the  plaintiff  Lowten  only 
Colchester  **ad  proved  the  will.  The  defendants  not  having  appeared  to 
the  subpoena,  a  writ  of  distringas  issued  in  December ;  in  Easter 
and  Trinity  Terms  following,  two  aliases ;  and  in  Michaelmas 
Term,  1815,  a  pluries  distringas ;  all  which  were  without  effect : 
and,  on  the  23rd  of  March,  1816,  an  order  was  made  for  a 
sequestration,  which  afterwards  issued  accordingly.  On  the 
18th  of  June,  1816,  the  defendants  entered  an  appearance,  and 
on  the  1st  of  July  (not  having  then  cleared  their  contempt)  gave 
notice  of  motion,  that  the  commissioners  named  in  the  writ  of 
sequestration  might  forthwith  return  to  and  leave  in  the  record- 
room  of  the  borough,  under  the  care  of  the  town  clerk,  all  the 
records,  rolls,  court  and  other  books,  sessions  files,  indictments, 
recognizances,  deeds,  papers  and  writings  seized  by  them  or 
either  of  them,  or  by  any  person,  <fec.  under  their  direction,  &c. 
and  forcibly  taken  by  them,  &c.  to  their  dwellings  in  Colchester 
[  *3%  ]  aforesaid,  and  that  *the  names  of  the  said  commissioners  might 
be  struck  out  of  the  writ,  and  that  they  might  stand  committed 
for  having  knowingly  and  wilfully  abused  the  process  of  the 
Court,  as  such  commissioners.  *  *  * 
On  the  12th  of  July,  the  motion  came  on  to  be  heard.  *  *  * 
In  support  of  the  motion,  affidavits  were  filed  as  to  the  conduct 
of  the  commissioners  in  seizing  the  books  and  papers  which 
were  sought  to  be  delivered  up,  in  doing  which  it  appeared  that 
they  had  caused  the  door  of  the  room  in  which  they  were  kept 
to  be  broken  open,  the  key  having  been  refused  them ;  and  the 
books  and  papers  themselves  were  represented  to  be  of  value, 
and  necessary  for  the  due  administration  of  justice.  These 
affidavits  were  met  by  others  filed  by  the  commissioners  in 
justification  of  the  proceeding  complained  of,  stating  offers 
made  by  them  to  the  Mayor  to  return  any  of  the  books  and 
papers  which  might  be  wanted  for  corporation  purposes,  which 
offers  had  been  in  some  instances  accepted,  and  performed 
accordingly ;  it  being  also  sworn  that  the  Mayor  himself  was 
not  privy  to  the  application  now  made,  and  that,  on  being 
asked,  he  had  said  that,  if  applied  to,  he  should  not  have  given 
his  consent  to  its  being  made. 
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*Sir  Samuel  RomiUy,  Bell,  and  Newland,  in  support  of  the 

motions.    *     *     * 

WethereU  and  Spence,  contra. 

The  Lord  Chancellor: 

On  the  question  as  to  the  act  of  the  commissioners,  said  he  had 
a  strong  impression  that  it  had  been  decided  that  sequestrators 
might  justify  breaking  locks,  on  a  comparison  between  a  com- 
mission of  rebellion  and  sequestration.!  But,  as  to  their  alleged 
right  to  seize  the  books  and  papers,  &c.  of  a  corporation,  he 
expressed  great  doubts,  and  ordered  that,  as  there  was  now  an 
appearance,  those  books  and  papers,  &c.  should  be  ^returned 
subject  to  such  order  (if  any)  by  reason  of  the  contempt,  as  the 
Court  might  think  proper  to  make. 


LOWTBX 
V. 

The  Mayor. 

&c  OF 
Colchester. 

July  12. 


[  *397  ] 


[  *398  ] 


CALDWALL  v.   BATLIS.+ 

(2  Meriyale,  408—410.) 
Injunction  against  permissive  waste. 

An  injunction  was  granted  in  this  case  "  to  restrain  the  de- 
fendant, his  agents,  servants,  and  workmen,  from  cutting  down 
or  felling  timber  or  timber-like  trees,  except  for  repairs  of  build- 
ings on  the  premises,  and  from  committing  or  permitting  or 
suffering  any  further  or  other  waste,  until  answer,  or  further 
order ; "  upon  affidavits  to  the  effect  following. 

Mary  Baylis  (the  defendant's  late  wife)  being  seised  in  fee 
simple  of  the  premises,  which  were  copyhold,  made  her  will  in 
pursuance  of  a  power  vested  in  her  by  a  surrender  made  by  her 
husband  and  herself  to  the  use  of  her  will,  and  thereby  devised 
to  her  husband  (the  defendant)  for  his  life,  "  he  keeping  the 

of  rebellion  may,  it  seems,  use  that 


t  See  NewL  Prac.  p.  14,  referring 
to  Gilb.  For.  Bom.  76.  • '  Though  in 
u  attachment  on  proclamations  the 
sheriff  cannot  justify  breaking  doors 
in  executing  such  ^process,  yet  the 
wnunisaioners  in  executing  the  writ 


1817. 
March  8. 

Eldon,  L.C. 

[408] 


force,  if  necessary,  to  apprehend  the 
defendant,  as  they  are  directed  to 
attach  him  as  a  rebel  and  contemner 
of  the  laws." 
%  Beg.  Lib.  1816,  A.  fo.  551. 
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Caldwall  interest  of  a  certain  mortgage  charged  on  the  premises  paid,  and 
Baylip.  keeping  the  buildings  in  tenantable  repair,  *and  not  felling  any 
[  M09  ]  timber  except  for  such  repairs."  After  his  decease  she  gave  the 
same  premises  to  her  nephew  Richard  Ballard,  his  heirs,  &c.  (in 
case  he  should  then  be  living,)  but,  if  he  should  die  in  the  life- 
time of  the  defendant,  then  to  the  plaintiffs,  as  tenants  in 
common. 

The  testatrix  died  in  1796,  upon  which  the  defendant  entered 
into  possession,  but  instead  of  keeping  the  premises  in  repair, 
permitted  the  same  to  go  into  decay  during  the  life  of  Ballard. 
who  had  intended  to  commence  proceedings  against  him  both  at 
law  and  in  equity  in  consequence  of  his  neglect,  but  desisted 
upon  his  promise  to  repair  forthwith.  In  1808  Ballard  died, 
and  the  defendant  having  neglected  to  perform  his  promise 
either  during  his  lifetime  or  since  his  death,  the  buildings  upon 
the  premises,  (consisting  of  a  farm-house  and  cottages,  three 
barns,  a  stable,  and  other  edifices,)  grew  ruinous  for  want  of 
the  needful  repairs ;  which,  by  an  estimate  made  on  behalf  of 
the  plaintiffs  in  1816,  amounted  to  157/.  and  upwards.  The 
affidavit  went  on  to  state  the  information  and  belief  of  the  plain- 
tiffs that  the  defendant  had,  both  before  and  since  the  death  of 
Ballard,  "  by  himself,  his  servants,  agents,  and  workmen,"  cnv 
down  timber  to  a  great  amount  in  value,  and  carried  the  same 
off  from  the  premises,  or  converted  to  implements  of  husbandry 
and  other  articles  for  the  use  of  himself  and  his  tenants,  em- 
ploying a  very  inconsiderable  part  in  or  towards  the  needfnl 
repairs,  "  thereby  committing  or  suffering  great  waste  and  great 
damage  to  the  inheritance/'  and  that  he  threatened  "  to  commit 
or  suffer  further  and  other  waste,"  &c.  This  affidavit  by  the 
plaintiffs  was  accompanied  by  another,  by  the  surveyor  whom 
they  had  employed  to  make  the  estimate,  as  to  the  ruinous  state 
of  the  buildings,  and  also  as  to  his  having  been  prevented  bj  th< 
[  *4io  ]  tenant  residing  *on  the  estate  from  surveying  the  whole  of  sucl 
buildings. 

The  defendant  had  appeared,  but  had  not  put  in  his  answer. 

Hart  and  Heys  in  support  of  the  motion  for  an  injunction. 

An  injunction  was  granted  in  the    terms 
mentioned. 
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SPEEK  v.   CKAWTEK.  isi6. 

(2  Merivale,  410-418.)  ***$  *h 
The  Court  will  not  grant  a  commission  to  ascertain  boundaries  unless  lgl7 

the  confusion  has  arisen  from  some  misconduct  on  the  part  of  the  March  17. 

defendant  or  of  those  under  whom  he  claims.  

This  case  related  to  a  confusion  of  the  boundaries  of  the   ^olu  Co?I't' 

Grant,  M.k. 

adjoining  manors  of  Imworth  and  Weston.     The  following  pas- 
sage from  the  judgment  of  the  Master  of  the  Bolls  is  of  general 

interest : — 

The  Master  of  the  Bolls  said : 

There  are  two  writs  in  the  register  concerning  the  adjustment      [  416  ] 
of  controverted  boundaries,  from  one  of  which  it  is  probable  that 
the  exercise  of  this  jurisdiction  by  the  Court  of  Chancery  took 
its  commencement. 

The  first  is  the  writ  de  rationabilibus  divisis.     The  other  the 
writ  de  perambtdatione  faciendd. 

Both  Lord  Northington  and  Lord  Thurlow,  without  referring  [  417  ] 
to  this  writ  or  commission  as  the  origin  of  the  jurisdiction  of 
the  Court,  have  yet  expressed  an  opinion,  that  consent  was  the 
ground  on  which  it  had  been  at  first  exercised.  The  next  step 
would  probably  be  to  grant  the  commission  on  the  application  of 
one  party  who  shewed  an  equitable  ground  for  obtaining  it ;  such 
as,  that  a  tenant  or  copyholder  had  destroyed,  or  not  preserved, 
the  boundaries  between  his  own  property  and  that  of  his  lessor 
»r  lord.  And,  to  its  exercise  on  such  an  equitable  ground,  no 
objection  has  ever  been  made.  But,  on  what  principle  can  a 
Court  of  Equity  interfere  between  two  independent  proprietors, 
and  force  one  of  them  to  have  his  rights  tried  and  determined 
in  any  other  than  the  ordinary  legal  mode  in  which  questions  of 
property  are  to  be  decided  ?  In  some  cases,  certainly,  the  Court 
has  granted  commissions,  or  directed  issues,  on  no  other  appa- 
rent ground  than  that  the  boundaries  of  manors  were  in  contro- 
versy. In  Wake  v.  Cony er 8 ,t  however,  Lord  Northington  held, 
that  it  was  in  the  case  of  manors,  that  the  exercise  of  the 
jurisdiction,  which  (he  says)  "had  been  assumed  of  late,"  was 

t  2  Cox,  36. 
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Speer       peculiarly  objectionable.    He  refused  either  to  grant  a  commis- 
Crawter.     sion  or  to  direct  an  issue. 

So  did  Lord  Thurlow  in  the  case  of  two  parishes,  t 
[  418  ]  In  the  same  case  of  Wake  v.  Conyers,  Lord  Northington  says, 

that,  in  his  apprehension,  this  Court  has  simply  no  jurisdiction  to 
settle  the  boundaries  even  of  land,  unless  some  equity  is  super- 
induced by  act  of  the  parties.  I  concur  in  that  opinion,  and 
think  that  the  circumstance  of  a  confusion  of  boundaries  fur- 
nishes, per  8e,  no  ground  for  the  interposition  of  the  Court 

The  present  bill,  in  point  of  statement,  laid  a  sufficient  ground 
for  such  interposition,  for  it  alleged  the  confusion  to  have  taken 
place  by  the  fault,  or  the  neglect,  of  the  owners  of  Imworth, 
while  lessees  of  Weston.  But  that  is  not  only  not  made  out,  but 
it  is  disproved.  If  the  ancient  boundaries  of  the  two  manors  be 
really  unknown,  as  the  plaintiff  alleges  they  are,  how  are  com- 
missioners  to  ascertain  them  ?  or  what  is  to  be  done  if  they 
cannot  be  ascertained  ?  When  it  is  through  the  default  of  a 
tenant  or  copyholder,  that  boundaries  are  confused,  the  Court 
provides  for  the  case  of  its  being  impossible  to  ascertain  them, 
by  directing  so  much  of  the  defendant's  own  land  to  be  set  out, 
as  shall  be  equal  to  the  quantity  originally  granted  or  leased. 
But,  because  the  owner  of  a  manor  can  no  longer  find  all  the 
wastes  that  may  once  have  belonged  to  it,  he  is  not  to  have  the 
deficiency  made  good  out  of  his  neighbour's  estate.  Conceiving 
that  this  is  not  a  case  in  which  the  Court  has  any  jurisdiction  t<> 
interfere,  I  must  dismiss  the  bill  with  costs,  as  against  the  com- 
missioners, and  without  costs  as  against  Mr.  Taylor. 

t  St.  Luke's  t.  St.  Leonardos,  2  Anstr.  386—395. 
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LORD  WOODHOUSELEE  v.   DALRYMPLE.      imt. 

(2  Merivale,  419-421.)  MarchlS,  17. 

Legacy  "  to  the  children  of  the  late  0.  K.  who  shall  be  Hying  at    Roll*  &mrt. 
(testator's)  decease."    C.  K.  being  dead  at  the  date  of  the  will,  leaving   Grant,  M.R. 
illegitimate  children  (of  whom  three  were  living  at  the  death  of  the        [  419  1 
testator),  and  not  having,  at  the  date  of  the  will,  nor  having  ever  had, 
any  legitimate  children,  the  three  illegitimate  children  were  held  to  be 
entitled. 

Where  there  are  not,  nor  ever  were,  nor  can  by  possibility  be,  any 
persons  strictly  answering  the  description  of  children,  it  is  necessary  to 
resort  to  evidence  dehors  the  will,  for  the  purpose  of  finding  whether 
there  were  any  who  had  acquired  the  reputation  of  children ;  and  it  is 
possible  for  illegitimate  children  to  acquire  that  reputation. 

Sib  James  Henry  Craig,  by  his  will,  dated  May  7th,  1811, 
among  several  legacies  to  different  persons  therein  named,  gave 
"  to  the  children  of  the  late  Charles  Ker,  who  should  be  living 
at  the  time  of  his  (the  testator's)  decease,  2,000/.,  to  be  equally 
divided  among  them." 

By  the  affidavit  of  Mary  Ker,  widow,  in  support  of  a  state  of 
facts  laid  before  the  Master  to  whom  the  cause  stood  referred,  it 
appeared  that  John  Charles  Eer  (in  the  will  called  Charles  Ker), 
intermarried  with  the  deponent  in  1792,  and  that  after  such 
marriage,  the  said  J.  C.  Eer  had  not  any  child  born,  but  that 
before  the  marriage,  he  had  cohabited  with  the  deponent  for 
many  years,  and  had  by  her  five  children  (of  whom  the  *three  [  *42o  ] 
claimants  of  this  legacy  of  2,000i.  were  the  only  children  living  at 
the  time  of  the  testator's  decease),  who  had  all  been  baptized  in 
the  parish  church  of  Clifton,  as  the  children  "  of  John  Charles 
and  Mary  Eer,"  shortly  after  their  respective  births. 

The  affidavit  went  on  to  state,  that  the  deponent  had  been 
informed,  and  believed,  that  the  testator  knew  and  was  well 
acquainted  with  the  circumstances  of  the  family  of  the  said 
J.  C.  Ker ;  that  the  three  surviving  children  were  the  persons 
designated  by  him,  in  his  bequest  to  "  the  children  of  the  late 
Charles  Eer ; "  and  that  two  of  them  were  personally  known  to 
the  testator.  It  also  stated,  that  J.  C.  Eer  never  had  any  other 
child  or  children,  to  the  knowledge  or  belief  of  the  deponent, 
than  those  before  mentioned  and  described.    It  further  appeared, 

r.b. — vol.  xvi.  o 


194 


1817.    CH.    2  MERIVALE,  420— 422. 


[R.B. 


Lord  wood,   that  J.  C.  Ker  was  lost  at  sea  within  a  short  time  after  his 

HOU8BLEE  ,       .,        -  , 

v.  marriage  to  the  deponent. 

Dalbymple.  The  MaBter  disallowed  this  claim,  on  the  ground  of  its 
appearing  that  the  marriage  did  not  take  place  till  several  years 
after  the  births  of  the  claimants ;  and  the  question  now  came 
before  the  Court,  upon  an  exception  to  the  Master's  report. 

Sir  S.  RomUly  and  Collinson,  for  the  report.    *    *     * 

C  421 3  ShadweU  and  Pemberton,  in  support  of  the  exception.   *   *  * 

[Note. — The  cases  cited  by  counsel* were  all  distinguishable 
by  the  possibility  of  future  legitimate  children  being  born.] 

The  Master  of  the  Bolls,  adverting  particularly  to  the 
circumstance  alleged  by  the  affidavit,  that  the  testator  was 
apprised  of  the  state  of  Mr.  Eer's  family  at  the  time  of  making 
bis  will,  said  that  this  constituted  it  a  new  case,  and  took  time 
to  consider. 

March  17.      THE   MASTER  OP   THE   BOLLS  : 

It  struck  me,  on  a  general  recollection  of  the  authorities,  that 
this  case  differed  from  any  in  which  the  Court  had  decided 
against  the  claim  of  illegitimate  children  ;  and,  upon  a  reference 
to  the  cases,  I  am  confirmed  in  that  opinion.  In  all  of  them, 
legitimate  children  were  either  actually  in  existence,  or  capable 
of  coming  into  existence,  at  the  time  of  making  the  will.  *  *  * 
[  422  ]  But  here  the  death  of  the  parent  is  noticed  in  the  will  itself. 

It  was,  therefore,  at  the  time  of  making  the  will,  impossible  that 
there  should  be  any  legitimate  child  in  future.  With  the  know- 
ledge of  this  impossibility,  the  testator  makes  certain  persons 
the  objects  of  his  bounty,  under  the  description  of  "  the  children 
of  Charles  Ker."  What  persons  answer  that  description  must 
necessarily  be  matter  of  extrinsic  evidence.  If  there  had  been 
any  legitimate  children,  they  would  have  been  understood  to  be 
the  persons  designated.  But  there  is  all  the  evidence  which  r. 
negative  admits  of,  that  Charles  Eer  never  had  any  legitimate 
children.     His  brother,  and  his  sister,  and  his  widow,  all  swea: 
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that  they  never  heard  of  his  being  more  than  once  married ;  Lord  Wood- 
and,  subsequently  to  his  marriage,  he  had  no  children.     *It  «. 

being  then  ascertained  that  there  are  not,  that  there  never  were,  DlLBYMPLE- 
and  that  there  could  not  in  future  be,  any  persons  properly  L  ~  J 
answering  the  description  of  children,  we  are  driven  to  enquire 
whether  there  were  any  persons  in  existence  who  had  acquired 
the  reputation  of  children;  and  we  have  evidence  that  there 
were  such  at  the  date  of  the  will.  They  then  must  of  necessity 
be  the  persons  meant  by  the  testator.  They  answer  the  descrip- 
tion, and  no  other  persons  ever  could  answer  it.  In  this  respect, 
the  case  is  stronger  in  favour  of  the  illegitimate  children  than 
either  Wilkinson  v.  Adam\  or  Beaehcroft  v.  Beachcroft.\ 

Those  cases  which  have  laid  down  the  rule  most  strictly, 
admit  that  it  is  possible  for  illegitimate  children  to  acquire  a 
reputation  as  children ;  and  to  that  extent  evidence  dehors  the 
will  must  be  received.  In  others,  the  courts  have  gone  further, 
and  have  admitted  circumstances  to  show  the  testator's  inten- 
tion in  favour  of  the  particular  individuals.  In  this  case  the 
testator  certainly  meant  to  give  to  somebody,  and  there  are 
no  others  to  whom  he  could  mean  to  give  by  the  description  he 
has  used.     Therefore  the  present  claimants  are  entitled. 

Exception  allowed. 


NEWBEKY  v.   JAMES  and  Others.  isit. 

(2  Merivale,  446—451.)  3Iarch27. 

The  Court  will  not  interfere  by  injunction  to  prevent  the  violation  of    Eldon,  L.C. 
an  agreement,  of  which,  from  the  nature  of  the  subject,  there  could  be        r  446  1 
no  decree  for  a  specific  performance;  as,  for  instance,  to  restrain  the 
defendant  from  imparting  the  secret  of  an  invention  which  had  been 
the  subject  of  a  patent  long  since  expired. 

To  support  a  patent,  the  specification  should  be  so  clear  as  to  enable 
all  the  world  to  use  the  invention  from  the  moment  of  the  expiration  of 
the  patent. 

Thx  bill  stated  that  Dr.  Robert  James  deceased,  "  being  the 
inventor  and  proprietor  of  certain  pills  for  the  gout,  rheumatism, 
Ac  and  of  a  certain  *powder  for  the  cure  of  fevers,  &c,  and  being.      [  *447  ] 

t  12  E.  B.  255  (1  V.  &  B.  422).  J  Post,  242  (1  Madd.  430). 
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Newbeby  desirous  to  extend  the  circulation  and  use  of  the  said  medicines, 
Jambs.  and  thereby  to  increase  the  profits  to  arise  therefrom,"  applied 
to  Newbery  (the  plaintiffs  late  father)  to  assist  him  in  such 
design,  which  Newbery  agreed  to  do  upon  the  terms  after- 
mentioned  ;  and  that  thereupon  certain  articles  of  agreement 
were  made  and  entered  into  between  them,  whereby  James, 
for  himself,  his  heirs,  &c.  covenanted  with  Newbery,  his 
executors,  &c.  that  he,  James,  his  executors,  &c.  should,  during 
the  term  of  twenty-one  years,  prepare  and  make  the  aforesaid 
pills,  and  sell  and  deliver  the  same  to  Newbery  at  a  certain  rate 
therein  mentioned,  and  should  also  prepare  and  make  the  afore- 
said powder,  and  sell  and  deliver  the  same  to  Newbery  at  the 
rate  therein  mentioned,  when  and  as  often  as  he  should  have 
occasion  to  require  the  same  respectively,  to  supply  his  customers: 
and  should  not  sell  or  cause  to  be  sold  any  of  the  said  medicines, 
during  the  term,  to  any  other  person  or  persons  (except  in  tht 
course  of  his  own  private  practice,  and  then  not  in  the  sam< 
form,  or  under  the  same  title,  nor  at  a  lower  rate  than  Newbei] 
should  sell  the  same  to  his  customers) ;  and,  in  order  to  protec 
the  secret  of  preparing  all  or  any  of  the  said  medicines  fron 
being  lost,  he  thereby  further  covenanted  to  instruct  Newber 
in  the  true  art  and  method  of  making  and  preparing  the  same 
and  to  be  at  an  equal  expense  with  Newbery  in  obtaining  i 
patent ;  Newbery  on  his  part  covenanting  during  the  term  fe 
take  the  medicines  from  James  as  he  should  have  occasion,  an< 
not  to  make  or  prepare,  or  cause  or  procure  to  be  made  o 
prepared,  by  any  other  person  or  persons,  nor  to  discover  o 
make  known  to  any  person  or  persons  the  secret,  art,  or  myster 
of  making  or  preparing,  any  of  the  said  medicines,  so  long  a 
James  should  continue  to  supply  him  ;  but  to  be  at  liberty  t 
[  **48  ]  leave  an  account  in  *writing,  sealed  up,  how  to  prepare  th 
same,  to  be  opened  by  his  representatives  after  his  death,  i 
order  to  instruct  them  therein. 

By  indenture  dated  the  13th  November,  1747,  between  Jam* 
and  Newbery,  reciting  the  articles  of  agreement,  and  lettei 
patent  of  the  same  date,  granted  to  James  for  the  exercise  of  h 
invention  during  the  term  of  fourteen  years,  and  that  Newbei 
and  James  had  contributed  in  equal  shares  to  the  expense  i 


roL,xvi.]      1817.    CH.    2  MERIVALE,  448—449.  197 

procuring  the  same,  it  was  witnessed  that  James,  for  the  Newbeby 
considerations  therein  mentioned,  assigned  to  Newbery,  his  James. 
executors,  <fcc.  one  moiety  of  the  invention  during  the  term  of 
fourteen  years  mentioned  in  the  patent ;  it  being  covenanted  on 
the  part  of  Newbery  that  nothing  in  the  deed  should  be  construed 
so  as  to  alter  or  change  the  articles  of  agreement,  and  that 
neither  party  should  assign  his  respective  interest  in  the  patent 
without  first  offering  the  same  to  the  other. 

By  deed  poll  dated  the  5th  of  May,  1755,  the  term  of  twenty- 
one  years  mentioned  in  the  agreement,  was  extended  to  an 
indefinite  period,  the  agreement  being  expressed  to  be  continued 
so  long  as  either  of  the  parties,  their  executors,  &c.  or  any  or 
either  of  them,  should  desire. 

Newbery,  by  his  will,  dated  the  24th  of  October,  1767,  be- 
queathed to  the  plaintiff  all  his  share  and  interest  in  the  preparing 
and  vending  the  various  medicines  therein  mentioned,  and 
among  others,  of  the  pills  and  powders  above  mentioned.  The 
bill  then  stated  a  similar  agreement  between  James  and  the 
plaintiff,  respecting  an  invention  of  James,  of  certain  pills 
called  "Analeptic  Pills,"  but  for  which  no  patent  had  been 
obtained. 

James  died  in  the  year  1776,  having  first  made  his  will,  and  r  449  j 
thereby  appointed  the  plaintiff  and  another  executors,  to  whom 
he  gave  and  bequeathed  all  the  powders  and  pills  then  in  his 
possession,  or  which  should  thereafter  be  made  by  his  son  Kobert 
Harcourt  James,  as  therein  mentioned,  upon  the  trusts  therein 
mentioned,  and  subject  thereto  to  permit  the  said  R.  H.  James 
to  receive  to  his  own  absolute  use  and  benefit  the  residue  of  the 
profits  arising  from  the  sale  thereof. 

Robert  Harcourt  James  continued  to  make  and  prepare  the 
several  medicines,  and  to  deal  with  the  plaintiff  upon  the  footing 
of  the  agreement  during  his  life ;  and  died  in  1801,  having  by 
his  will  given  to  his  executors  therein  named,  the  sole  use  and 
management  of  the  concern,  until  his  son,  the  defendant  Robert 
George  Gordon  James,  should  attain  twenty-four,  upon  the 
trusts  therein  mentioned ;  and,  upon  his  attaining  twenty-four, 
then  he  gave  to  the  said  R.  G.  G.  James  the  right  to  the  sale 
of  the  said  medicines,  and  all  profits  arising  therefrom,  and 
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directed  George  James  (one  of  his  executors,  to  whom  he  had 
entrusted  the  secret  of  preparing  the  medicines),  thereupon  to 
deliver  the  same  to  him. 

The  bill  (to  which  the  executors,  and  the  said  B.  6.  G.  James, 
and  other  parties  interested  in  the  will  of  B.  H.  James,  were 
made  parties),  charging  that  the  defendants,  or  some  of  them, 
had  refused  to  supply  the  plaintiff  as  usual,  according  to  the 
terms  of  the  agreement,  and  that  they  threatened  to  communi- 
cate the  secret  of  preparing  the  medicines,  insisted  on  the 
indefinite  continuance  of  the  agreement  so  long  as  either  party 
should  desire,  and  prayed  a  specific  performance,  and  an 
injunction  to  restrain  the  defendants  from  disclosing  or  imparting 
the  secret  of  making  and  preparing  *the  medicines,  other  than 
and  except  to  such  persons,  and  in  such  manner,  as  in  the  said 
several  deeds  and  wills  described;  and  also  from  selling  or 
vending  all  or  any  of  the  said  fever  powders,  pills,  or  medicines, 
to  any  persons,  for  sale  or  otherwise,  other  than  and  except  to 
the  plaintiff,  or  with  his  consent  or  approbation. 

Upon  the  filing  of  the  bill,  an  application  was  made  for  an 
injunction  only  as  to  the  sale  of  the  medicines,  which  was  granted, 
expressly  without  prejudice  to  any  question  that  might  be  made 
as  to  the  possibility  of  sustaining  such  an  injunction. 

The  defendants,  by  their  answer,  insisted  on  various  acts  of 
the  plaintiff  as  evidence  of  an  abandonment  or  waiver,  on  his 
part,  of  the  agreement,  in  consequence  of  which  they  contended 
that  the  defendants  were  not  to  be  considered  as  bound  by  the 
terms  thereof,  nor  obliged  to  employ  the  plaintiff  to  vend  the 
said  medicines. 

A  motion  was  now  made,  on  the  part  of  the  defendants,  to 
dissolve  the  injunction. 


Bell  and  Courtenay,  in  support  of  the  motion. 
Sir  S.  Romilly,  Leach,  and  Trotver,  contra. 


March  27.  The  Lord  Chancellor  said,  the  difficulty  in  such  a  case  was, 
how  to  decree  the  specific  performance  of  the  agreement.  Either 
it  was  a  secret,  or  it  was  none.    If  a  secret,  what  means  did  the 
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Court  possess  of  interfering  so  as  to  enforce  its  own  orders  ? — if  Nbwbeby 
none,  there  was  no  ground  for  interfering.  The  injunction  Jamba. 
being  already  granted  ex  parte,  afforded  no  reason  for  its  con- 
tinuance, even  though  the  answer  had  not  materially  varied  the 
case  made  by  the  bill ;  it  being  granted  without  prejudice  to  any 
question  that  might  be  made  *in  the  cause.  In  this  case,  the  I  *451  3 
medicines  in  question  were  the  subject  of  a  patent  which  had 
expired ;  and  the  agreement  which  the  bill  sought  to  enforce 
was  an  agreement,  by  which,  independently  of  the  patent,  the 
proprietors  had  entered  into  covenants  not  to  sell  that  which 
was  the  subject  of  the  patent,  except  to  each  other.  But,  in 
order  to  support  a  patent,  the  specification  should  be  so  clear, 
as  to  enable  all  the  world  to  use  the  invention  as  soon  as  the 
term  for  which  it  has  been  granted  is  at  an  end.  Then,  with 
regard  to  the  Analeptic  pills,  for  which  no  patent  had  been 
procured,  if  the  art  and  method  of  preparing  them  were  a  secret, 
what  signified  an  injunction,  the  Court  possessing  no  means  of 
determining  on  any  occasion  whether  it  had  or  had  not  been 
violated  ?  This  Court  could  do  nothing  but  put  the  parties  in  a 
way  to  try  their  legal  rights  by  an  action.  That  was  the  utmost 
extent  to  which  it  would  go,  and  he  would  not  even  order  the 
injunction  to  be  continued  in  the  meantime  till  an  action  should 
be  tried.  The  only  way  by  which  a  specific  performance  could 
be  effected,  would  be  by  a  perpetual  injunction  ;  but  this  would 
l>e  of  no  avail,  unless  a  disclosure  were  made  to  enable  the 
Court  to  ascertain  whether  it  was  or  was  not  infringed  ;  for,  if  a 
party  comes  here  to  complain  of  a  breach  of  injunction,  it  is 
incumbent  on  him  first  to  shew  that  the  injunction  has  been 
violated. 

His  Lordship  concluded  by  saying,  that  he  thought  he  ought 
not  to  continue  the  injunction ;  and  that,  if  he  did  not  mention 
the  case  again,  his  opinion  must  be  considered  to  be  that  the 
injunction  must  be  dissolved, — the  defendants  to  keep  an  account 
of  what  they  sell, — and  the  Court  to  give  the  parties  the  means 
of  trying  their  rights  in  an  action,  by  removing  out  of  their  way 
the  difficulty  arising  from  the  circumstance  of  the  plaintiff  being 
one  of  Dr.  James's  executors. 
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Eldon,  L.C.  Settlement  by  a  husband  of  money,  in  trust  to  pay  the  interest  to  the 

r  jgg  -i  wife  during  her  life,  with  a  proviso  against  anticipation.    The  husband 

joins  with  a  surety  in  a  covenant  to  pay  an  annuity,  secured  by  an 
assignment  by  the  wife  of  the  interest  to  become  due,  and  of  the  prin- 
cipal sum  in  the  event  of  there  being  no  children  of  the  marriage.  Held, 
the  surety  not  entitled  to  any  remedy  in  equity  under  the  assignment  in 
respect  of  his  payment  of  the  arrears  of  the  annuity  recovered  against 
him  by  an  action  upon  the  covenant,  although  he  had  no  notice  of  the 
proviso  against  anticipation  in  the  settlement ;  a  charge  of  fraudulent 
concealment  not  being  sufficiently  established.  And  even  if  fraud  had 
been  fully  made  out  against  the  wife,  it  seems  that  it  would  not  b? 
sufficient  to  support  the  assignment,  which  would  be  to  give  her  a  power 
of  alienation  against  the  intention  of  the  settlor. 

The  defendant  Mary  Cox  being  entitled  to  the  sum  of  6,000/. 
[  *484  ]  under  the  will  of  Samuel  Neate  (her  *late  husband),  of  which  will 
the  defendants  Hobhouse,  Moggridge,  and  Perkins  were  exe- 
cutors, by  a  settlement  made  subsequent  to  her  marriage  with 
the  defendant  George  Cox,  this  sum  was  assigned  to  the  exe- 
cutors, upon  trust  to  permit  the  wife  to  receive  the  interest 
during  her  life  to  her  separate  use,  and  after  her  death,  in  case 
her  husband  should  survive  her,  upon  trust  to  pay  the  same  to 
him  during  his  life,  and  after  the  decease  of  the  survivor  in  trust 
for  the  children  of  the  marriage,  and  in  case  there  should  be  no 
children,  then  for  the  survivor,  his  or  her  executors,  &c.  The 
settlement  contained  a  proviso  against  the  wife  assigning  or 
otherwise  disposing  of  the  interest  of  the  said  sum  in  any  mode 
of  anticipation. 

Cox  and  his  wife  being  afterwards  desirous  to  raise  money  by. 
way  of  annuity,  and  the  defendant  Leeke  having  agreed  to  pur- 
chase of  them  an  annuity,  to  be  secured  on  the  6,00(M.,  provided 
some  person  to  be  approved  of  by  him  would  join  with  him  in 
covenanting  for  the  payment,  they  applied  to  the  plaintiff,  who 
agreed  to  join  them  accordingly,  and  by  indenture  dated  the 
29th  of  July,  1818,  to  which  the  plaintiff  was  a  party,  itwa? 
witnessed  that,  in  pursuance  of  such  agreement,  and  for  the 
considerations  therein  mentioned,  Cox  and  the  plaintiff  cove- 

t  Sharp*  v.  Foy  (1868)  L.  B.  4  Ch.  35,  19  L.  T.  N.  S.  541. 
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nanted  with  Leeke  for  payment  to  him  of  the  annuity  of  158L,      Jackson 
daring  the  joint  lives  of  Cox  and  his  wife,  and  the  life  of  the    hobhouse. 
survivor,   Mary  Cox,  the  wife,  appointing  that  the  defendants 
(the  trustees  in  the  settlement)  should  pay  and  apply  the  yearly 
interest  of  the  6,000Z.  during  her  life  to  Leeke,  upon  the  trusts 
thereinafter  mentioned.    And  Cox  and  his  wife  thereby  bar- 
gained and  sold  to  Leeke  the  said  yearly  interest  during  their 
respective  lives,  and  the  principal  sum  to  which  the  survivor 
would  be  entitled  in  the  event  of  there  being  no  issue  of  the 
marriage  :  *upon  trust,  in  the  first  place,  to  pay  himself  (Leeke)       [  *486  ] 
the  said   annuity,  and  subject  thereto  upon  the  trusts  of  the 
settlement. 

Notice  of  this  assignment  was  given  to  the  executors,  and  the 
annuity  was  paid  up  to  the  29th  of  October,  1818,  only,  since 
which  time  no  further  payments  were  made,  and  the  defendant 
Leeke  brought  his  action  against  the  plaintiff  upon  the  covenant, 
and  recovered  against  him  the  sum  of  356Z.  for  arrears  of  the 
annuity  and  costs. 

The  plaintiff  by  his  bill  representing  that  the  proviso  in  the 
settlement  against  assigning  by  way  of  anticipation  had  been 
concealed  from  his  knowledge  previous  to  his  becoming  a  party 
to  the  deed  of  assignment  (he  having  been  induced  to  enter  into 
the  covenant  therein  contained  by  an  opinion  of  counsel  taken 
upon  an  abstract  in  which  no  mention  was  made  of  the  proviso, 
and  the  deed  of  assignment  itself  omitting  to  state  it) ;  moreover 
charging  the  defendant  Mrs.  Cox  with  being  privy  to  such 
fraudulent  misrepresentation  and  concealment;  prayed  an  ac- 
count of  what  had  accrued  due  on  the  6,0002.  since  the  date  of 
the  indenture  of  the  29th  of  July,  1813,  and  that  the  defendants 
Cox  and  his  wife  (who  were  out  of  the  jurisdiction,)  and  the  exe- 
cutors, might  be  compelled  to  pay  to  the  plaintiff  the  S56Z.  so 
recovered  against  him  in  the  said  action,  and  to  pay  to  the  de- 
fendant Leeke  the  residue  of  the  interest  of  the  6,0002.  upon  the 
trusts  of  the  indenture,  and  an  injunction  to  restrain  the  de- 
fendants (the  executors)  from  parting  with,  or  in  any  manner 
disposing  of,  the  said  principal  sum  of  6,000Z.,  or  the  interest 
thereof,  and  from  making  any  payment  on  account  thereof  to 
the  defendants  Cox  and  his  wife,  or  to  any  person  for  their  use. 
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Jacksoh         The  injunction  was  obtained  upon  an  affidavit  verifying  the 

Hobhouse.    principal  allegations  in  the  bill,  but  not  to  the  extent  of  charging 

[  486  ]       Mrs.  Cox  as  a  party  to  the  fraud  committed ;  and  the  charge 

was  positively  and  expressly  denied  by  her  answer  which  came 

in  afterwards.    A  motion  was  now  made,  on  behalf  of  Mr*. 

Cox,  to  dissolve  the  injunction. 

Leach,  in  support  of  the  motion,  insisted  that  a  feme  covert 
can  have  no  disposing  power  other  than  that  which  is  expressly 
reserved  to  her,  as  to  which  a  new  question  might  be  raised  if  a 
case  of  fraud  were  established  against  her ;  but  that  the  ques- 
tion did  not  in  this  case  arise,  the  affidavit  in  support  of  the 
injunction  not  bearing  out,  in  this  respect,  the  statement  made 
by  the  bill. 

Sir  S.  Romilly  and  Blake,  for  the  plaintiff,  contended  that  it 
was  a  case  of  clear  fraud,  in  which  the  wife  participated ;  and 
that  a  feme  covert,  fraudulently  contracting  a  debt,  is  personally 
answerable  in  respect  of  it. 

Sugden,  for  the  defendant  Leeke : 

If  a  person,  having  a  right  to  an  estate,  permit  or  encourage 
a  purchaser  to  buy  it  of  another,  the  purchaser  shall  hold  it 
against  the  person  who  has  the  right,  although  a  feme  covert, 
(as  in  Savage  v.  Foster),  t  or  under  age.  J  This  stands  on  precise]} 
the  same  grounds.    *     *    * 

[  487  ]  Abercromby,  for  the  executors. 

i 
Leach,  in  reply : 

The  case  in  Modern  Reports  does  not  apply,  for  it  was  the  caa 
of  a  power.  Here  there  is  no  power  of  disposition,  bat  person! 
enjoyment  only. 

The  Lord  Chancellor: 

For  many  years  after  I  entered  into  the  profession,  no  sod 
thing  was  known  as  a  clause  of  restraint  upon  alienation  of 

t  9  Mod.  35.  See  Evam  y.  Bick-  \  Watts  v.  CresweU,  9  Yin.  A& 
nell,  5RR  245  (6  Ves.  174).  415 ;  9  Mod.  38,  96,  97. 
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life's  separate  property  by  way  of  anticipation.  The  terms  of  Jackson 
the  power  in  Hulme  v.  Tenant\  will  be  remembered ;  and  there  hobhousb. 
Lord  Thtjrlow  held,  that  the  bond  being  executed,  the  creditor 
was  entitled  to  the  benefit  of  its  execution.  Yet  it  is  obvious 
that  such  a  determination  must  defeat  the  intention  with  which 
the  power  was  given.  It  was  afterwards  attempted,  in  cases  like 
Pylms  v.  Smith9l  to  be  established  that  the  alienation  must  be 
eo  modo  with  the  power  given ;  that  the  circumstance  of  a  direc- 
tion to  pay  the  interest  from  time  to  time  into  the  proper  hands 
of  a  married  woman  was  enough  to  prevent  her  from  having  any 
absolute  disposing  power  over  the  property,  or  any  part,  before 
the  time  of  her  own  proper  receipt  of  it.  But  this  attempt  also 
vas  over-ruled.  Lord  Thurlow  still  continued  to  struggle  hard 
that  the  wife  might  be  brought  into  a  situation  consistent  with 
the  manifest  intention  of  the  settlor ;  but  he  thought  the  de- 
cisions too  strong  against  it.  At  last,  he  began  to  alter  his 
opinion,  first,  in  the  case  of  Miss  Watson,  where  he  reasoned 
thus : — a  feme  covert,  having  power  to  alien,  is  a  mere  creature 
of  equity  to  the  extent  to  *which  the  settlement  constitutes  her  [  *488  j 
a/rme  sole,  and  no  farther;  and  he  therefore  thought  that  the 
Court  might  modify  the  power  of  alienation  by  such  a  clause  as 
that  now  under  consideration.  Lord  AiiVANLEY,  who  followed, 
thought  it  a  valid  clause,  §  and  so  it  has  been  considered  ever 
since.  It  is  too  late  now  to  contend  against  the  validity  of  a 
clause  in  restraint  of  anticipation. 

We  come  then  to  the  question  of  fraud ;  and  that  which  is 
alleged  in  the  present  case  consists  in  the  statement  which  was 
made  for  counsel's  opinion,  containing  no  notice  of  the  clause  in 
question,  the  plaintiff  being  alleged  to  have  acted  upon  the 
opinion  so  taken.  But,  supposing  the  omission  to  be  clearly  the 
life's  personal  fraud,  the  question  has  reference,  not  only  to  her 
interest,  but  to  the  intention  of  the  author  of  the  settlement ; 
and  it  becomes  a  very  material  point  to  determine,  whether  the 
Court  will  suffer  the  fraud  of  the  wife  to  give  her  a  power  of 
alienation  against  the  intention  of  the  settlor.  I  am  strongly  in- 
clined to  think  that  it  never  could  have  this  effect.    If  it  were  to 

*  l  Br.  C.  C.  16.  §  In  Socket*  v.  Wray,  4  Br.  0.  C. 

X3Br.CC.  340.  483. 
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be  bo  held,  it  would  tend  to  induce  husbands  to  compel  their 
wives  to  join  in  a  fraud,  for  the  purpose  of  giving  them  such  a 
power  of  alienation,  since  the  wife  may  then,  at  any  time, 
acquire  that  power  by  virtue  of  her  own  fraudulent  act.  In 
the  cases  referred  to,  of  a  married  woman  having  a  power,  and 
of  an  infant,  they  are  capable  by  law  of  conveying ;  the  act  of 
the  latter  being  only  voidable  on  his  attaining  full  age.  But  the 
present  case  is  different,  the  married  woman  having  no  power  to 
make  a  conveyance.  If,  therefore,  the  fact  of  fraud  were  fully 
established,  it  would  be  difficult  to  make  out  the  inference 
attempted  to  be  derived  from  those  cases.  But,  *in  this  case, 
the  charge  of  fraud  is  not  established,  and  the  wife  cannot  be 
considered  as  a  feme  sole  to  the  extent  required  by  the  plaintiff. 
The  negligence  of  the  plaintiff,  in  not  requiring  an  inspection  of 
the  settlement,  has  lost  him  the  benefit  which  he  might  have 
derived  from  knowing  of  its  provisions.  There  is,  therefore,  not 
enough  to  support  the  injunction. 

Injunction  dissolved. 


1817. 
July  10. 

Eldon,  L.C. 
[489] 


LAMBEET  v.  KOGEKS. 

(2  Merivale,  489—490.) 

Motion,  on  the  part  of  a  plaintiff,  for  the  production  of  a  deed  alleged 
to  be  in  possession  of  the  defendant  as  tenant  in  common  with  th*» 
plaintiff,  refused,  it  appearing  by  the  answer  that  the  defendant  W 
sold  his  share,  and  was  in  possession  of  the  deed  in  question  only  ^ 
mortgagee  to  the  purchaser.  A  mortgagee  has  no  light  to  shew  tbi> 
title  of  his  mortgagor. 

The  bill,  by  which  the  plaintiff  stated  himself  to  be  tenant  in 
common  with  the  defendant  of  an  estate  of  which  the  defendant 
was  in  possession  of  the  title  deeds,  and  that  he  (the  plaintiffs 
had  lately  contracted  to  sell  his  share,  but  the  purchaser  refused 
to  complete  the  contract  without  the  production  of  a  deed  of 
settlement,  (under  which  both  plaintiff  and  defendant  derived 
their  title),  prayed,  that  the  defendant  might  be  ordered  io 
permit  the  plaintiff  to  inspect  and  take  a  copy  of  that  deed,  or 
otherwise  might  leave  the  same  in  the  hands  of  one  of  the 
Masters  for  safe  custody ;  and  that  the  plaintiff  or  his  solicitor 
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might  be  at  liberty  to  inspect  and  take  a  copy,  and  verify  the     Lambert 
same  by  comparing  with  the  original.  Rogers. 

The  defendant,  by  his  answer,  admitted  the  tenancy  in 
common,  but  said  that  he  had  lately  sold  his  share  of  *the  [  **w  ] 
estate,  and  had  now  no  interest  therein,  except  by  virtue  of  a 
mortgage  made  to  him  by  the  purchaser,  for  securing  payment 
of  the  purchase-money ;  that,  in  his  character  of  mortgagee,  but 
not  otherwise,  he  then  had  in  his  possession  the  several  title 
deeds  relating  to  the  estate ;  and  admitted,  that  the  settlement 
in  question  was  also  then  in  his  possession;  but  submitted 
whether  he  was  bound,  under  the  circumstances,  to  produce  or 
permit  the  plaintiff  to  inspect  and  take  a  copy  thereof. 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  agree- 
ably to  the  alternative  prayed  by  the  bill,  that  the  settlement 
might  be  deposited  with  the  Master  for  the  purposes  therein 
mentioned. 

Bell  and  Bickersteth,  in  support  of  the  motion. 

Home,  contrh. 

The  Lord  Chancellor: 

As  between  two  persons,  respectively  admitting  themselves  to 
be  tenants  in  common  with  each  other,  there  is  no  doubt  that 
the  Court  will  order  the  production  of  title  deeds  in  the  hands  of 
either,  for  the  other's  inspection.  But  in  this  case,  the  defen- 
dant, who  has  admitted  himself  to  be  tenant  in  common  with  the 
plaintiff,  has  done  that  which  puts  an  end  to  his  obligation  as 
tenant  in  common,  and  imposed  on  him  a  different  obligation. 
He  has  sold  his  share  of  the  estate,  and  now  holds  it  only  by 
virtue  of  a  conveyance  back  from  the  purchaser  by  way  of  mort- 
gage. The  estate  is  the  purchaser's  who  has  made  this  mort- 
i^ge,  and  a  mortgagee  has  no  right  to  show  his  mortgagor's 
title.  It  would  be  attended  with  very  dangerous  consequences 
to  the  security  of  property  to  make  an  order  for  the  inspection 
under  similar  circumstances.  y 

Motion  refused  with  costs,  upon  the  defendant's  pro-       [  491  ] 
ducing  an  affidavit  that  the  sale  of  his  interest 
took  place  previous  to  the  filing  of  the  bill. 


J06  1817.    CH.    2  MERIVALE,  498—499.  [ml 


i8i7.  WIDDOWSON  v.  DUCKf 

«faw*6«  (2  Merivale,  498—500.) 

Eldon,  L.C.  After  a  decree  for  administration  an  executor  cannot  deal  with  the 

r  jgg  -.  assets  for  the  purpose  of  investment  without  leave  of  the  Court 

[In  this  case  executors  who  held  the  residue  upon  trust  to  lay 
out  the  same  upon  good  and  sufficient  security  for  an  infant, 
advanced  a  sum  on  mortgage  after  a  decree  for  the  administra- 
tion of  their  testator's  estate.] 

The  Lord  Chancellor  : 

There  are  many  cases  where,  an  executor,  after  a  decree,  and 

consequently  after  he  might  have  had  the  directions  of  the 

Court,  chusing  to  lay  out  money  on  mortgage,  if  the  transaction 

should  appear  to  be  for  the  infant's  benefit,  the  Court  will  give 

[  *499  ]      the  infant  the  advantage  *of  it,  but  if  otherwise,  will  at  least 

consider  the  fund  as  money,  and  make  the  executor  bring  it 

into  Court.     The  question  is,  whether    these  executors  were 

authorised  to  lay  out  this  money  on  mortgage  after  a  decree. 

The  principle  acted  upon  by  former  Chancellors  is,  that  after  a 

decree,  an  executor  cannot  deal  with  the  assets  for  the  purpose 

of  investment,  without  the  leave  of  the  Court.    And  that  per- 

mission  will,  only  on  special  grounds,  be  extended  to  the  laying 

out  of  money  on  mortgage.     In  this  case,  the  decree  for  taking 

the  accounts  contained  a  special  provision  that  the  Master 

should  see  which  of  the  testator's  mortgages  should  be  called  in, 

and  which  continued.     The  cases  before  Lord  Thurlow,  which  I 

,    will  look  into,  go  no  further,  I  think,  than  to  treat  the  money 

laid  out,  as  money  in  the  hands  of  the  executors,  unless  laid  out 

or  employed  by  them  after  an  order  to  the  contrary.     *     *     If 

the  executors  were  authorized  to  lend  the  money  they  ought. 

not  to  pay  the  costs ;  but  if  not  they  must  undoubtedly  be  put 

to  that  expense. 

t  Bdhdl  v.  Abraham  (1873)  L.  E'  17  Eq.  24,  43  L.  J.  Ch.  180,  29  L.  T. 
N.  S.  715. 
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In    the    Matter    of    MAETHA    LAVINIA  i8ie. 

WOOLSCOMBE,  an   Infant^  Ja— 

(1  Maddock,  213.)  Plumeb, 

Guardian  appointed  to  an  orphan  infant,  without  property,  to  consent        r  „13  , 
to  her  marriage. 

This  was  a  petition  on  behalf  of  the  infant,  stating  that  her 
father  died  in  December,  1812,  a  widower,  and  intestate,  without 
having  any  property,  real  or  personal;  and  that  proposals  of 
marriage  had  been  made  to  her  by  John  Hewett,  which  the 
petitioner  and  her  friends  considered  very  eligible ;  and  praying, 
that  Robert  Woolscombe,  her  brother,  might  be  appointed  her 
guardian,  for  the  purpose  of  giving  a  legal  consent  to  her  mar- 
riage with  John  Hewett. 

The  petition  was  supported  by  the  affidavit  of  Robert  Wools- 
combe, the  brother,  stating,  the  death  of  his  father  intestate,  and 
a  widower,  leaving  the  infant  and  four  other  children  him  sur- 
viving; and  that  the  deponent  was  the  brother  and  nearest 
friend  of  the  infant ;  and  that  she  was  not  entitled  to  any  pro- 
perty, real  or  personal,  to  his  knowledge  or  belief ;  and  that  the 
infant  was  born  in  the  month  of  October,  1796,  and  was  then  in 
the  20th  year  of  her  age. 

The  petitioner  and  her  brother  appeared  in  Court. 


Mr.  Parker  for  the  petition. 


Order  made 


t  Cited  by  Baggallay,  J.A.,  in  {  A  similar  order  was  made  by 

Re  Marquis    of   Salisbury  and    tlif  the  Vice-Ohancelloh,   in  the  pre- 

Kceleriastical     Commrs.      (1876)      2  ceding  Term,  after  looking  into  the 

Ch.  Div.  at  p.  41.  Marriage  Act. 
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isle.  ATTORNEY-GENERAL  v.   HAMILTON^ 

F^L}'  '  (1  Maddock,  214—227.) 

Plumer,  There  being  on  a  bill  for  a  partition,  infant  cestui*  que  trust  defen- 

'"  *  dant8,  conveyance  respited  until  they  attain  twenty-one. 

[  21*  ]  Semble,  a  power  to  exchange  does  not  warrant  a  partition. 

In  this  case,  an  information  was  filed  by  the  relators,  who 
were  the  trustees  of  a  charity  estate,  for  the  purpose  of  effecting 
a  partition  of  certain  estates,  of  which  they  were  seised,  in  cer- 
tain proportions,  with  the  family  of  the  Carews. 

By  the  decree  made  on  the  hearing  of  the  cause  on  the  7th  of 
February,  1814,  it  was  referred  to  the  Master  to  inquire,  what 
were  the  several  shares  and  interests  of  the  several  relators  and 
defendants  in  the  premises  in  the  pleadings  mentioned. 

The  Master,  by  his  report,  dated  19th  August,  1814,  certified 
that  the  relators  were,  as  such  trustees  as  aforesaid,  seised  of  or 
well  entitled  to  all  those  undivided  parts  or  shares  of  and  in  the 
several  hereditaments  and  premises  which  he  had  thereinbefore 
set  forth ;  and  that  the  remaining  undivided  parts  thereof  stood 
settled  upon  the  trusts  and  for  the  uses,  intents  and  purposes 
expressed  and  referred  to  by  a  certain  indenture  of  release,  dated 
the  2nd  of  July,  1818. 

The  cause  came  on  to  be  heard  for  further  directions  on  this 
report,  before  his  Honour  the  Vice-Chancellor,  on  the  26th  of 
August,  1814,  who  decreed,  that  a  commission  of  partition  should 
[  *2ir>  ]  issue,  to  divide  the  estates  in  *question  between  the  relators  and 
defendants,  according  to  their  respective  shares  and  interests,  as 
ascertained  by  the  Master's  report,  and  "  that  the  parties  do  exe- 
cute mutual  conveyances  of  the  premises  to  each  other,  such 
conveyances  to  be  settled  by  the  Master,"  &c. 

In  pursuance  of  this  decree,  a  commission  of  partition  was 
sued  out,  executed,  and  returned.  The  Commissioner's  certifi- 
cate was  afterwards  duly  confirmed,  and  the  draft  of  a  convey- 
ance left  in  the  Master's  office. 

The  Master  was  of  opinion  the  defendants,  the  trustees,  had 
no  power  to  make  a  partition ;  and  that  it  was  necessary  his 

t  In  re  Frith  &  Osborne  (1876)  3  Ch.  D.  618;  45  L.  J.  Ch.  780,  35  L.  T. 
N.  S.  146. 
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cestuis  que  trust,  who  were  infants,  should  be  made  parties,  and 
the  conveyances  respited  till  they  were  of  age. 

To  obviate  this  objection,  as  the  decree  on  farther  directions 
was  not  drawn  up,  a  motion  was  made,  to  vary  the  minutes  of 
the  decree,  by  adding  to  the  directions  respecting  mutual  con- 
veyances, the  words,  "  without  making  the  infants  defendants, 
who  are  interested  in  the  said  estates  and  premises,  or  any  of 
them,  parties  to  such  conveyance,  with  the  usual  directions  for 
appointing  a  day  or  days  for  the  infants,  as  they  respectively 
attain  twenty-one,  to  show  cause  against  the  decree ;  "  and  to 
warrant  this  alteration,  it  was  contended,  that  the  trustees,  under 
the  power  to  exchange,  might  make  a  partition. 

The  deed,  in  which  the  power  to  exchange  was  given,  was 
an  Indenture  of  Settlement,  bearing  date  the  8th  of  December, 
1795,  and  made  in  contemplation  of  the  marriage  of  George 
Henry  Carew  and  Mary  Hamilton,  afterwards  Mary  Carew,  his 
wife,  and  such  settlement  comprised  an  undivided  moiety  of 
certain  family  estates.] 

And  it  was  by  the  said  indenture  declared  and  agreed,  "  That  it 
should  be  lawful  for  the  trustees  thereof  and  the  survivor  of  them, 
and  the  executors,  administrators  and  assigns  of  such  survivor, 
at  any  time  or  times  thereafter,  with  the  consent  and  approba- 
tion of  said  George  Henry  Carew  and  said  Mary  Carew,  his 
then  intended  wife,  during  their  joint  lives,  and  of  the  said  Mary 
Carew  alone,  in  case  she  should  survive  the  said  George  Henry 
Carew,  to  sell  and  absolutely  dispose  of  or  convey  in  exchange 
for  other   lands,  the  said  moiety  of  the  said  hereditaments. 


ATTOBNBY- 

Gkkeeal 

V. 

Hamilton. 


[219] 


Subsequent  deeds  were  executed  *  *  to  carry  into  effect 
the  deed  of  the  8th  December,  1795,  and  subject  to  the  power 
therein  given  to  the  trustees. 


J/r.  Shadwell,  for  the  motion : 

We  contend  that,  the  trustees  can  make  a  good  title ;  *and 

that  it  is  not  necessary  that  the  conveyance  should  be  respited 

till   the    infant  cestuis  que  trust  attain  twenty-one.  .  Abel  v. 

Jfrathcotet  is  an  authority  to  show  that  trustees  under  a  power 

t2B.fi.  171  (2  Ves.  Jr.  98),  s.  c.  4  Br.  0.  0.  278. 

U.B. VOL.  XVI.  P 
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Attobnbt- 
Genebal 

Hamilton. 


to  exchange  may  make  a  partition.  Lord  Eldon  does  not  over- 
rule that  case  in  M' Queen  v.  FarquharA  It  is  true,  there  was 
some  doubt  expressed  by  the  Lords  Commissioners  when  Abel  v. 
Heathcote  came  before  them  ;  but  when  it  was  afterwards  brought 
before  Lord  Loughborough,  he  had  no  doubt.  Lord  Eldon,  in 
Mi  Queen  v.  Farquliar,  quotes  a  passage  from  Touchstone ;  but 
something  more  was,  probably,  said,  connected  with  that  quota- 
tion, than  appears  in  the  report,  because  that  passage  applies 
only  to  exchanges  at  common  law,  and  not  to  exchanges  under 
a  power,  as  to  which  the  doctrine  is  different.  At  common  law, 
as  appears  in  Go.  Litt.J  the  lands  received  in  exchange  must  be 
equal  to  those  given,  but  that  needs  not  be  so  in  an  exchange 
under  a  power.  So,  by  the  common  law,  if  on  an  exchange  a 
party  be  evicted,  he  may  enter  again  on  the  lands  exchanged, 
but  it  is  not  so  under  an  exchange  in  pursuance  of  a  power ; 
covenants  for  title  being  always  taken.  A  power  of  exchange  is 
but  something  more  than  a  power  of  partition,  and  includes  it. 


[  221  ]  Mr.  Bell,  contra  : 

The  profession  have  always  doubted  the  propriety  of  Lord 
Loughborough's  decision  in  Abel  v.  Heathcote ;  and  Lord  Eldok's 
decision  in  M*  Queen  v.  Farquhar  destroys  that  authority.  There 
is  not  the  same  strictness  in  an  exchange  under  a  power,  as  at 
common  law,  but  it  must  be  as  near  as  can  be.    *    *    * 


The  Vice-Chancellor  : 

The  decree  in  this  cause  directs,  "  That  the  parties  do  execute 
mutual  conveyances  to  each  other,  such  conveyances  to  be 
settled  by  the  Master."  It  is  now  proposed  to  vary  the  minutes, 
by  adding,  after  the  word  "  Master/'  the  following  words,  **  with- 
out making  the  infant  defendants  who  are  interested  in  the  said 
estates  and  premises,  or  any  of  them,  parties  to  such  conveyance ; 
and  that  a  day  or  days  may  be  given  for  such  infants,  after  they 
shall  respectively  attain  their  age  or  ages  of  twenty-one,  to  show 
cause,"  in  the  usual  manner.     To  enable  the  Court  to  decide 


t  8  K.  E.  212  (11  Ves.  467). 


t  Litt.  88.  64,  65. 
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upon  this  motion,  the  title  deeds  have  been  produced,  but,  unless   Attorney- 

General 

they  *were  in  evidence  in  the  cause,  it  would  be  improper  to 


found  the  decree  upon  them.  Assuming,  however,  that  they 
were  in  evidence,  and  to  have  been  regularly  before  me,  I  shall 
consider  the  propriety  of  the  proposed  variation  in  the  minutes. 
The  question  arises  upon  the  deed  of  the  8th  December,  1795, 
in  which  a  power  is  given  to  the  trustees,  "  to  sell  and  absolutely 
dispose  of  or  convey  in  exchange  for  other  lands,  the  said  moiety, 
Ac."  This  is  the  material  deed,  the  subsequent  deeds  being  only 
to  carry  it  into  execution.  The  Court  is  called  upon  by  this 
motion  to  declare,  that  this  power  so  clearly  enables  the  trustees 
alone  to  make  partition,  as  to  render  it  unnecessary  to  make  the 
infant  cestui*  que  trust  parties  to  the  conveyance. 

It  is  contended,  that  the  title  can,  without  their  concurrence, 
be  so  indisputably  given  as  to  make  it  fitting  for  the  Master  to 
be  directed  not  to  make  them  parties.  It  is  a  motion  of  the  first 
impression.  The  usual  course  is  not  for  the  Court  to  order  who 
shall  be  parties  to  a  conveyance,  but  to  leave  that  to  the  Master. 
To  induce  the  Court  to  deviate  from  its  ordinary  course,  and  to 
direct  beforehand  the  omission  of  the  cestui  que  trust  as  parties, 
it  must  be  shown  to  be  a  clear  case,  and  free  from  doubt ;  for 
otherwise  to  grant  this  motion  may  expose  the  parties  to  the  risk 
of  a  defective  title,  and  future  litigation.  Independent  of  the 
power  in  this  deed,  the  infants  must  be  made  parties,  according 
to  the  decision  in  Lord  Brook  v.  Lord  and  Lady  Hertford,]  which 
*was  followed  by  Lord  Hardwick  J  and  Lord  Thurlow,§  and,  but 
for  the  power,  must  have  governed  the  present  case. 

With  respect  to  the  construction  of  the  power,  let  us  consider 
whether  the  point  contended  for  is  so  clear  upon  principle,  or  so 
settled  by  authority,  as  that  the  Court  may  safely  venture  to  act 
upon  it  in  the  manner  prayed.  A  partition  and  an  exchange 
are  well  known  modes  of  assurance,  perfectly  distinct  from  each 
other,  each  having  its  own  rules.  A  power  to  make  partition 
would  not  warrant  an  exchange.  Sheppard,  in  his  Touchstone, 
says  "  Jointenants,  tenants  in  common,  and  coparceners,  cannot 


t  2  P.  Wms.  518. 
I  See  Tuckfidd   v. 

197. 


§  See  Hobble  v.  Read,  23rd  April, 
Buller,  Amb.      1784,  noticed  in  marginal  note  to 
1  Dick.  243 

?  2 


Hamilton. 
[  *222  ] 
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ATTORXET- 

Genebal 
r. 

Hamilton, 


[•224] 


exchange  the  lands  they  do  so  hold  one  with  another,  before 
they  have  made  partition."  t     On  a  partition,  each  has  his  own 
land,  though  he  acquires  a  different  interest  in  it ;  but  on  an 
exchange,  the  land  is  parted  with  altogether,  and  new  lands 
acquired ;  they  approximate  to  each  other,  and  have  some  things 
in  common,  but  they  are  not  the  same.     The  rules  applicable  to 
the  one,  do  not  apply  to  the  other.     The  power  here,  is  only  to 
sell  or  exchange — to  convey  the  moiety  for  other  lands.     It  has 
been  urged  that  this  power  to  sell  or  exchange  affords  the 
means  of  circuitously  effecting  a  partition,  as  the  undivided 
interest  may  be  sold,  and  a  divided  interest  taken  back  by 
purchase.    It  is  sufficient  to  say  in  answer  that  is  not  what 
is    proposed  to    be    done  in    the  present    instance.      It    *i& 
said,  that  an  exchange  under  a  power,  is  not  altogether  like 
an  exchange  at  common  law,  and  I  admit  it  is  not  entirely  so. 
But  it  is  difficult  to  discover  how  in  a  conveyance  of  this  naturer 
any  new  use  can  arise,  unless  the  terms  and  limitations  of  the 
power  are  observed  according  to  the  contract.    This  is  stated  by 
the  Lord  Chancellor,  with  his  usual  accuracy,  in  M*  Queen  v. 
Farquhar.l     His  words  are,  "I  conceive,  that,  where  there  is  a 
conveyance  by  lease  and  release  to  uses,  with  a  power  to  alter 
the  uses  by  an  instrument,  the  terms  and  limitations  of  which 
are  prescribed  by  the  general  law,  the  new  use  will  not  arise 
except  under  the  very  circumstances  in  which  it  is  contracted 
that  it  shall  arise.     In  the  ordinary  settlements  of  great  estates, 
powers  of  sale,  partition,  exchange,  &c.  are  inserted.     In  the 
present  case  an  express  power  to  make  partition  is  given,  as  to 
the  other  moiety  of  the  estate.    This  doctrine,  says  Lord  Eldon, 
was  not  disturbed    by    decision,    though  there  were   floating 
opinions  until  the  case  of  Abel  and  Heathcote.    Previous  to  that 
case,  therefore,  it  appears  from  the  highest  authority  to  have 
been  at  least  a  very  doubtful  question,  whether  a  power  of  sale 
or  exchange  would  authorize  a  partition. 

The  only  ground  then  upon  which  this  motion  can  be  sup- 
ported, if  at  all,  must  be  upon  the  authority  of  Abel  and 
Heathcote. §     That  case  arose  upon  a  difficulty  like  the  present. 

+  Sheppard's  Touchstone,  p.  292.  §  4  Br.  C.  C.  278,  and  8.   c.  2  Yes 

1  8  11.  H.  212,  218  (11  Ves.  467,      J.  98. 

475). 
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The  words  of  the  power  were,  "  to  make  sale  of  and  convey, 
surrender  and  assure,  or  convey  in  exchange  for  or  in  lieu  of 
other  manors,  lands  or  hereditaments,  to  be  situate  somewhere 
in  England,  *all  or  any  of  the  said  freehold  and  copyhold  lands, 
*fcc.  thereby  granted,  for  the  best  price,  &c.  in  money,  or  for  such 
other  equivalent  in  manors,  lands  or  hereditaments,  &c."  The 
case  came  before  the  Lords  Commissioners.  The  Lord  Com- 
missioner Eybb  expressed  an  opinion,  that  under  the  word  "  sell," 
a  partition  might  be  made ;  the  two  other  Lords  Commissioners 
rested  more  upon  the  words,  "  convey  for  an  equivalent ; "  these 
opinions,  however,  do  not  carry  much  authority  with  them ;  for 
the  Lords  Commissioners  were  so  doubtful,  that  before  they 
went  out  of  office,  they  declined  giving  judgment,  and  recom- 
mended another  argument.  The  opinion  thrown  out  by  Lord 
Commissioner  Eyre  is  overturned  in  M'Queen  v.  Farquhar, 
which  expressly  decides  that  a  power  of  sale  is  not  well  executed 
by  a  partition.  It  is  due,  however,  to  the  memory  of  that  great 
Judge  to  say,  it  appears  he  had  not  fully  made  up  his  mind  upon 
the  subject.  The  opinion  of  the  other  two  Commissioners,  if 
well  founded,  does  not  apply  to  the  present  case,  because  the 
words  upon  which  they  relied  are  not  in  the  present  deed.  That 
case  came  afterwards  before  Lord  Loughborough,  who  thought, 
contrary  to  Lord  Commissioner  Eyre,  a  partition  was  clearly  in 
the  contemplation  of  the  parties  creating  the  power.  If  it  was, 
it  is  singular  the  word  "  partition "  should  not  have  been 
mentioned  in  the  power.  Lord  Loughborough  relies  much 
upon  the  possession  of  the  legal  estate,  and  the  means  thereby 
afforded  of  defending  an  ejectment. 

In  M'Queen  v.  Farquhar,  Lord  Eldon,  observing  upon  Abel 
v.  Heathcote,  says,+  "  I  doubt  whether  the  language  *I  hear,  and 
have  read,  that  a  power  of  exchange  is  well  executed  by  a  par- 
tition, is  authorized  by  any  thing  in  that  decision." — "  I  am  not 
Mirprised  that  the  Lords  Commissioners  had  considerable  doubts 
upon  it ;  and  I  should  rather  have  said  upon  that  case,  that  a 
jrartition  was  a  conveyance  for  '  such  other  equivalent  interest ' 
in  lands,  according  to  the  expression  of  the  deed,  as  to  the 
trustees  should  seem  proper,  than  put  it  upon  the  ground,  that 
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Hamilton. 


a  power  of  exchanging  authorized  an  exchange  by  partition.: 
Certainly,  receiving  the  entirety  instead  of  a  moiety  does  I 
appear  like  receiving  '  such  other  equivalent  interest  *  in  lands, 
&c.  But  I  am  not  called  upon  to  decide  whether  a  power 
of  exchange  can  be  well  executed  by  a  partition;  a  point, 
which  if  it  had  been  decided  by  that  case,  I  would  not  disturb/*  i 
The  ground,  therefore,  on  which  Lord  Eldon  thought  Abel 
and  Heathcote  could  alone  be  supported,  is  on  the  words  "  such 
other  equivalent,  &c."  used  in  that  power;  but  in  this  power 
there  are  no  such  words,  and  therefore  Abel  and  Heathcot? 
is  no  authority  in  favour  of  what  is  now  desired.  Can  it  then 
be  said  to  be  that  clear  case  which  would  justify  a  direction 
that  these  infant  defendants  should  not  be  made  parties?  Would 
any  prudent  conveyancer  advise  risking  the  consequences  of 
such  an  omission  ?  Having  it  in  his  power  to  make  the  cestui? 
que  trust  parties,  and  so  to  obviate  all  doubt  or  danger,  would  he 
hesitate  what  course  to  pursue?  The  circumstances  of  the 
cestuis  que  trust  being  infants,  though  it  accounts  for  the  motion, 
cannot  warrant  the  adoption  of  a  different  course  from  what 
would  have  been  adopted  had  they  been  adults.  If  the  Court  in 
this  stage  dispense  with  those  parties,  it  must  follow  it  up  in  all 
its  consequences,  in  compelling  an  acceptance  of  the  title  by  the 
charity,  and  by  any  future  purchaser,  in  case  of  litigation.  It 
is  safer  to  avoid  any  risk.  The  minutes,  therefore,  must  stand 
as  they  are. 

Motion  refused. 


181G. 
Jan.  17. 
teb.  21. 

Plumeb, 
V.-C. 

[269] 
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QTJAEEELL  v.   BECKFOKD. 

(1  Haddock,  269—286.)  \ 

Mortgagee  in  possession  holding  over,  after  payment  of  his  principal 
and  interest,  charged  with  the  balance,  and  interest.  j 

[This  cause  in  which  redemption  was  sought  of  certain  propertyj 
in  Jamaica  as  against  a  mortgagee  in  possession  came  on  fori 
further  directions  and  costs. 

The  original  bill  was  filed  in  1796  and  in  the  year  1803]  *the 
cause  came  on  before  the  Master  of  the  Bolls,  Sir  B.  P.  Ardes,| 
who  directed  a  reference  to  the  Master,  to  take  an  account 
of  what  was  due  to  the  defendant  Wm.  Beckford,  for  principal 
and  interest  on  the  mortgages,  in  the  pleadings  mentioned, 
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*    *    and  to  tax  the  said  defendant  his  costs  of  this  suit,  and    Quarrell 
also,  to  take  an  account  of  what  the  said  defendant  had  laid  out    beckford. 
and  expended  in  necessary  repairs  and  lasting  improvements 
upon  the  estates  and  premises  in  the  Island  of  Jamaica,  com- 
prised in  the  aforesaid  indentures  of  mortgage  respectively,  of 
which  he  took  possession,  under  and  by  virtue  of  the  writ  of 
assistance  in  the  pleadings  mentioned,  and  compute  interest  on 
what  should  appear  to  have  been  laid  out  in  such  lasting  im- 
provements, after  the  rate  of  interest  payable  in  the  said  Island 
of  Jamaica ;  and  that  what  should  *appear  to  be  coming  on  the      [  *274  ] 
said  account  for  lasting  improvements,  and  such  interest  thereof 
as  aforesaid,  and  also  what  shall  be  coming  on  the  said  account 
for  repairs  of  the  said  estates  and  premises,  be  added  to  what 
shall  be  found  due  to  the  said  defendant  for  principal,  interest 
and  costs  as  aforesaid :  And  also  to  take  an  account  of  the  rents, 
produce  and  profits  of  the  said  estates  and  premises  comprised 
in  the  aforesaid  mortgages  received  by  the  said  defendant  Wm. 
Beckford,  or  by  any  other  person  or  persons  by  his  order,  or  for 
his  use,  or  which,  without  his  wilful  default,  might  have  been 
received  thereout ;  and  that  the  said  Master  in  taking  the  said 
accounts   of  rents,  produce  and  profits  of  the  said  mortgaged 
estates,  and  premises  do  make  annual  rests.    *    *    * 

And  his  Honor  reserved  the  consideration  of  interest,  and  of 
the  costs  of  this  suit,  not  before  provided  for,  and  of  all  further 
directions  until  after  the  said  Master  should  have  made  his 
report ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to 
the  Court  as  they  shall  be  advised. 

From  this  decree  the  defendant  Beckford  appealed  to  the 
Lord  Chancellor,  and  his  Lordship  affirmed  the  decree. 

On  the  1st  September,  1815,  the  Master  made  his  report,  and 
after  taking  the  accounts  and  making  the  defendant  all  the 
allowances  directed  by  the  decree,  *the  result  of  the  Master's  [  *275  ] 
report,  which  particularized  all  the  charges  and  discharges,  was, 
that  on  the  31st  December,  1808,  there  was  a  balance  against 
the  defendant  Beckford  of  24,3702.  0s.  Id. 

Sir  Samuel  Romitty,  Mr.  Hart,  Mr.  Leach,  and  Mr.  Heald, 
for  plaintiff. 
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Quabbell  Sir  Arthur  Pigott  for  the  defendants  the  assignees,  in  the 

Beckford.    same  interest  with  the  plaintiff : 

Two  questions  now  arise  in  this  cause  :  1st,  as  to  the  interest 
with  which  the  defendant  is  to  be  charged  in  respect  of  the 
balance  found  to  be  in  his  hands  belonging  to  the  plaintiffs  ;  and 
2ndly,  as  to  costs.  With  respect  to  interest,  as  Beckford  ought 
to  have  kept  proper  accounts,  and  ought  to  have  delivered  up 
the  mortgaged  estate,  when  he  had  been  paid  his  principal  and 
interest  out  of  the  rents  and  profits  of  the  estate,  he  must  now 
account  for  what  he  has  been  overpaid,  with  interest.  He  knew, 
or  ought  to  have  known,  that  he  was  overpaid.  A  mortgagee 
continuing  in  possession  after  his  debt  has  been  paid,  must  be 

considered  as  a  trustee  for  the  mortgagor,  and  must  pay  interest. 

*    *     * 

In  regard  to  costs,  the  decree  is  rather  ambiguous;  but  it 
[  *276  ]  seems,  that  costs  up  to  the  decree  were  all  that  *were  intended 
to  be  given,  and  that  subsequent  costs  were  to  be  in  the  discre- 
tion of  the  Court,  upon  the  result  of  the  inquiries  directed  by  the 
decree. 

The  defendant  by  his  conduct  rendered  the  suit  necessary ;  he 
must  therefore  pay  the  costs.  The  Master  in  his  report,  has 
blended  the  costs  up,  and  subsequent  to,  the  decree,  so  that  a 
reference  will  be  necessary  to  ascertain  the  amount  of  the  costs 
incurred  subsequent  to  the  decree. 

Mr.    Fonblanque,    and    Mr.    Trower,    for    the    defendant 
Beckford : 

*  *  There  is  no  case  in  which  a  mortgagee  has  paid  interest 
on  a  balance  found  to  be  due  from  him  on  the  result  of  an 
account ;  such  balance  is  at  most  but  a  simple  contract  debt, 
upon  which,  no  interest  is  allowed ;  or  like  a  claim  of  mesne 
profits,  which  do  not  carry  interest  either  at  law  or  in  equity  ; 
much  less,  can  Jamaica  interest  be  claimed.  This  Court,  unless 
in  a  few  special  cases,  charges  interest  in  the  same  manner  as  a 
court  of  common  law  does. 
[  277  ]  The  question,  as  to  costs,  is  decided  by  the  decree  of  the 

Master  of  the  Bolls,  which  gives  the  defendant  the  costs  of  the 
suit,  and  not  merely  the  costs  up  to  the  decree.    If  the  latter 
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only  had  been  intended,  the  Court  would  have  made  a  reserva-    quarrell 
tion  as  to  costs  incurred  subsequent  to  the  decree.  beckford. 


The  Vice  Chancellor  (after  minutely  stating  the  facts  of  the 
case) : 

Under  these  circumstances  the  first  important  question  which 
arises,  is,  as  to  interest.  It  is  admitted  on  both  sides,  that  it  is 
a  perfectly  new  question,  and  must  therefore  be  decided  on 
principle. 

The  fact  must  be  taken  to  be,  that  before  this  suit  was 
instituted  in  Trinity  Term  1796,  the  defendant  Beckford  was  a 
mortgagee  in  possession  ;  fully  paid  the  whole  of  what  was  due 
to  him  for  principal,  interest  and  expenditure  ;  and  that  he  had 
1,572/.  in  hand.  That  is  the  first  fact,  that  I  wish  to  observe  as 
a  datum,  upon  which  I  proceed  in  viewing  this  case.  That  sum 
of  1,572/.  therefore,  had  the  account  been  then  taken,  ought 
to  have  been  paid  over  to  the  mortgagor,  a  period  of  twenty 
rears  ago;  from  that  time,  every  subsequent  receipt  de  anno 
in  annum,  ought  to  have  been  paid  over,  (with  the  deduction 
of  what  the  current  expenditure  of  each  year  was)  up  to 
the  year  1807,  had  the  account  been  taken.  We  must  recol- 
lect that  this  is  the  case  of  a  mortgagee,  who  has  taken  pos- 
session of  an  estate  forfeited,  and  overpaid  every  thing  before 
the  bill  was  filed.  We  are  to  strip  it  of  the  circumstance  of 
foreclosure,  +  because  the  foreclosure  being  irregular,  it  was 
invalid. 

Considering  the  case  on  principle,  the  first  question  *to  be      [  *278 1 
asked,  is,  in  what  light  is  a  mortgagee  considered  in  a  court  of 
equity,  who  is  in  possession  of  an  estate,  after  he  is  paid  the 
principal  and  interest  due  on  his  mortgage  ? 

What  is  a  mortgage  ?  Everybody  knows,  it  consists  of  two 
things ;  it  is  a  personal  contract  for  a  debt,  secured  by  an  estate, 
and,  in  equity,  the  estate  is  no  more  than  a  pledge  or  security 
for  the  debt;  the  debt  is  the  principal — the  estate  is  the  accident. 
Whether  the  mortgagee  is,  or  is  not,  in  possession  of  the  pledge, 

t  The  mortgagee  had  taken  pos-  plaintiff  was  not  a  party  to  the  pro- 
se*sion  under  a  foreclosure  decree  ceedings,  and  the  foreclosure  was 
obtained  in  Jamaica  in  1784,  but  the      not  binding  on  him. — 0.  A.  S. 
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Quabsell  his  right  is  precisely  the  same,  with  this  difference,  indeed,  that 
Bbckfobd.  he  has  never  any  right,  in  equity,  to  the  estate,  except  as  a  fund 
to  pay  him  his  debt ;  for  every  other  purpose,  the  estate  is  the 
estate  of  the  mortgagor,  and  when  the  debt  is  paid,  all  the  mort- 
gagee's right  and  interest  in  the  estate  ceases ;  he  has  then  the 
legal  estate  only,  and  not  a  beneficial  interest  in  it.  If  the 
mortgagee  has  chosen  to  take  possession  and  help  himself,  he 
becomes  then  a  bailiff,  without  salary,  and  the  mortgagee  is 
accountable  for  the  profits,  which  are  applicable  in  the  first 
instance  to  pay  the  principal  and  interest  of  his  debt,  and  all 
other  allowances,  to  a  mortgagee;  but  he  is  bound  to  be  an 
accounting  party,  taking  the  estate  in  possession  upon  the 
principle,  and  upon  the  obligation,  to  account  with  the  mortgagor, 
for  all  the  rents  he  receives.  He  is  bound  to  keep  the  account, 
and  to  be  ready  with  it,  to  apply  it  regularly  to  pay  his  principal 
and  interest,  and  to  be  ready  to  surrender  up  the  pledge  as  soon 
as  it  has  answered  its  purpose.  All  the  cases  treat  the  mort- 
gagee, as  soon  as  he  is  paid,  as  becoming  a  mere  naked  trustee, 
holding  the  legal  estate  for  the  benefit  of  the  cestui  que  trust,  the 
mortgagor. 
[  279  ]  In  determining  the  question,  we  have  only  to  keep  in  view 

these  principles,  to  decide,  in  what  character  a  mortgagee  over- 
paid is  to  bo  viewed,  when  all  the  beneficial  interest  he  ever  had 
in  the  estate  is  determined.  He  is  merely  a  trustee  holding  a 
legal  estate  in  the  estate  of  another  person,  with  whom  he  is 
bound,  by  the  nature  of  his  trust,  faithfully  to  account. 

In  this  view,  the  cestui  que  trust  who  was  entitled  to  the 
balance  of  1,572Z.  in  the  year  1796,  files  his  bill,  demanding  the 
estate  and  the  balance,  which  on  the  taking  the  accounts  might 
appear  to  be  due.  What  does  the  trustee  say  ?  I  will  not  part 
with  the  estate ;  I  am  not  paid ;  what  I  have  received  is  not 
sufficient  to  keep  down  the  expenses ;  and  I  insist  on  the  fore- 
closure in  Jamaica,  as  a  bar  to  your  being  permitted  to  redeem. 
That  Mr.  Beckford  set  up  a  defence  which  he  knew  was  not 
well  founded,  is  not  the  point ;  it  is  enough  that  he  was  mis- 
taken ;  he  sets  up  a  mistaken  defence — he  resists  the  right  to 
redeem  when  he  is  bound  to  permit  a  redemption — he  insists 
upon  that  which  is  no  bar — he  insists  on  the  account  being  in 
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a  state  which  it  is  not.    To  say  he  has  unfortunately  been  put    Quarbell 
into  this  situation,  and  involved  in  a  mistake  as  to  the  effect  of    beckford. 
the  suit  in  Jamaica,  is,  certainly,  only  to  apologize,  and  exonerate 
the  case  from  any  imputation  of  fraud,  or  intentional  misconduct 
on  his  part ;  but  it  cannot  be  received  here,  to  say,  that  a  party 
who  mistakes  the  effect  of  the  law,  and  of  a  suit,  gains  to  himself 
a  right,  to  insist  on  a  bar  he  is  not  entitled  to,  a  right,  to  insist 
on  a  foreclosure  against  one  who  is  no  party  to  *the  suit,  he      [  *280 1 
having  omitted  to  include  such  party,  so  as  to  make  it  a  bar. 
A  person  must  suffer,  who  mistakes  the  law  on  subjects  on  which 
he  ought  to  be  advised.    He  ought  to  have  known  that  the 
decree  could  not  operate  as  a  bar  to  the  right  of  the  plaintiffs 
to  redeem.     He  must  take  the  consequence  of  being  mistaken  in 
supposing  himself  to  have  a  right  to  an  estate  when  he  has  only 
a  qualified  right.    He  had  a  right  of  possession,  undoubtedly, 
not  by  that  decree,  but  as  mortgagee,  from  the  legal  estate  being 
in  him ;  but  to  any  other  purpose  he  cannot  protect  himself, 
though   it   may  apologize  for  his  not  being  ready  with  the 
account,  and  for  having  treated  the  estate  as  his  own.     I  must, 
therefore,  consider  this  as  the  case  of  a  trustee  resisting  the 
right  of  his  cestui  que  trust,  and  who  in  the  result  receives,  de 
anno  in  annum,  very  considerable  sums  and  overplus,  and  ulti- 
mately in  the  year  1808  is  found  in  possession  of  more  than 
24,OOOZ.     He  had  therefore  in  his  possession  for  the  last  nine 
years  24,000/.,  and  a  fraction,  due  to  the  mortgagor,  some  part 
of  which  the  mortgagor  ought  to  have  received  in  the  year  1795, 
and  in  every  succeeding  year  he  ought  to  have  received  what 
became  due,  for  the  purpose  of  applying  it  to  his  general  pur- 
poses, or  the  purpose  of  keeping  down  the  interest  of  the  second 
mortgage.     For  a  period  of  twenty  years  back  he  has  been  in 
the  receipt  of  money  he  was  not  entitled  to,  but  which  was  due 
to  the  cestui  que  trust ;  and  which  money  he  has  employed  as  he 
thought  fit,  and  is  not  now  forthcoming.     He  does  not  say,  I 
have  kept  it  ready  for  you ;  but  he  insists  on  his  right  to  retain 
it ;  he  must  therefore  be  taken  to  have  enjoyed  it  for  his  benefit, 
and  to  have  employed  the  whole  of  it. 

Under  these  circumstances  the  case  is  assimilated  to  a  simple       [  281  ] 
contract  debt,  which  does  not  carry  interest ;  it  is  compared  also 
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Quabbell    to  the  case  of  mesne  profits,  improperly  received  by  a  trespasser ; 
Beckfobd.    in  which  cases,  it  is  clear,  the  courts  of  law  and  equity  are  not 
*     in  the  habit  of  charging  the  party  with  interest.    What  analogy 
do  those  cases  bear  to  the  present  ?    The  main  point  here,  does 
not  exist  in  those  cases,  viz.  a  sum  due  from  a  trustee  to  a  cestui 
que  trust.    The  mesne  profits  are  received  by  an  adverse  holder, 
by  a  trespasser,  where  there  is  no  privity  between,  the  one  and 
the  other ;  but  here,  the  profits  are  received  under  an  implied 
contract  by  the  mortgagee  to  account ;  that  is  not  like  the  case 
of  a  trespasser  receiving  mesne  profits.     This  mortgagee  received 
the  rents  as  trustee — he  received  them  to  pay  himself  first,  and 
afterwards  to  account  to  the  mortgagor ;  he  has  therefore  made 
himself  liable  to  account.    A  relation  is  established  as  between 
trustee  and  cestui  que  <n/«£,  and  the  moment  the  mortgage  is 
paid  off,  he  is  converted  into  the  situation  of  a  bare  naked 
trustee.     All  the  money  received  from   that  time  is  money 
received  by  a  trustee,  having  a  legal  estate  in  his  hands,  and 
receiving  the  rents  and  profits  of  such  estate,  which  he  holds  as 
trustee  for  another. 

Courts  of  equity  give  interest  in  many  cases  where  there  is  no 
express  contract.     In  this  very  case  the  mortgagee  himself  is 
allowed  interest  which  he  was  not  entitled  to  by  contract,  I 
mean,  the  interest  upon  lasting  improvements,  &c.     Why  is  he 
entitled  to  it  ?    Because  a  court  of  equity  considers  itself  com- 
petent in  this  relation  between  mortgagor  and  mortgagee,  to  go 
beyond  the  contract, — to  consider  what  is  just  and  equitable 
[  *282  ]      between  parties,  standing  in  that  relation ;  *and  because  when 
the  trustee  in  possession  has  been  expending  his  own  money  to 
improve  the  estate  of  the  cestui  que  trust,  it  is  not  justice  to  say, 
you  shall  be  repaid  the  very  money  laid  out,  without  any  allow- 
ance for  the  same,  with  interest.     What  interest?    Where  is 
there  any  contract  ?    The  interest  is  10  per  cent,  on  one  mort- 
gage, and  8  per  cent,  on  another.    Is  he  to  have  that  ?     No ; 
6  per  cent.     Why?    Because  it  is  equitable,  that   being  an 
expenditure  on  the  spot,  by  a  trustee,  he  shall  have  the  current 
interest  of  the  country,  just  the  same  as  if  he  had  lent  so  much 
money.     This,  I  say,  is  strong  proof  to  show  you  are  not  to 
restrict  a  court  of  equity  by  the  narrow  principles  applying  to 
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simple  contract  debts,  or  mesne  profits,  but  that  the  Court  looks    Quabbell 
at  the  question  as  applying  to  mortgagee  and  mortgagor,  and    beckpoed. 
gives  either  party  interest,  as  justice  requires ;  and  indeed,  that 
was  the  large  view  taken  of  it  by  the  counsel  on  both  sides,  who 
admitted,  the  Court  must  not  be  considered  as  tied  down,  but 
must  look  at  the  whole  case  and  say,  is  it  reasonable  or  not,  that 
the  mortgagee  should  be  saddled  with  interest.     It  is  said  that 
Mr.  Beckford  ought  not  to  be  charged  with  interest,  because 
there  was  a  long  period  of  time  when  he  was  kept  out  of  the 
receipt  of  his  interest,  viz.  from  the  year  1762  to  the  year  1790,' 
a  period  of  twenty-eight  years,  during  which  he  had  imperfect 
and  inadequate  payments,  towards  satisfying  him  the  interest  of 
his  mortgage;  and  prior  to  that  year  1790,  there  was  a  con- 
siderable arrear.    It  is  said,  if  on  the  one  hand  he  gets  no  interest 
for  that  arrear,  why  ought  he  to  pay  interest  for  the  arrear 
which  after  that  period  is  found  to  have  been  in  his  hands? 
The  answer  is,  that  interest  does  not  in  any  case  carry  interest ; 
it  is  contrary  to  the  clear  established  principle  *of  the  Court  to      [  *283  ] 
give  it.     A  mortgagee,  it  is  known,  can  only  enforce  payment  of 
simple  interest,  and  he  must  take  the  remedies  the  law  gives  to 
enforce  it.    He  might  have  enforced  those  remedies  in  1762 ; 
and  if  he  chose  not  to  do  it  he  must  take  the  consequence  ;  the 
law  can  only  give  him  an  account  according  to  the  regular  course, 
unless  a  case  is  made  for  it,  and  no  case  is  made  for  it  here. 
The  plaintiffs  say,  in  answer  to  this  claim  of  interest  by  Mr. 
Beckford,  if  you  will  on  both  sides  permit  compound  interest  to 
be  calculated,  you  shall  have  it.     If  the  Court  were  to  depart 
from  the  strict  rule  of  the  Court,  and  adopt  a  general  rule  of 
equity  to  give  compound  interest  on  one  side,  then  it  must  give 
it  on  the  other ;  but  if  you  do  not  choose  to  do  that,  and  that  the 
defendant  prudently  declines,  then  neither  party  can  expect  more 
than  simple  interest. 

In  this  case,  the  Court  that  framed  the  decree  have  decreed 
annual  rests,  and  have  reserved  the  question  of  interest.  I  do 
not  say  that  that  has  decided  anything  on  the  subject,  but  it  has 
put  it  in  a  course,  and  in  a  state,  for  the  determination  of  the 
question  of  charging  this  mortgagee  with  interest,  if  it  turned 
out  to  be  that  he  was  overpaid. 
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Quabhbll  If  there  be  no  fixed  rule  of  the  Court ;  if  there  be  no  authority 
Bbckfobd.  in  which  the  point  was  ever  decided,  one  way  or  the  other ;  if  all 
the  general  principles  that  govern  a  Court  between  a  trustee  and 
cestui  que  trusty  lead  to  one  conclusion;  if  justice  and  equity 
lead  to  the  same  conclusion ;  viz.,  that  one  party  is  not  to  keep 
another  out  of  possession  for  twenty  years,  applying  to  his 
benefit  large  balances,  due  to  another,  that  other,  embarrassed 
[  *284  ]  with  debts,  without  paying  interest,  what  *is  there  of  authority, 
principle,  reason,  justice,  or  equity,  that  should  induce  a  Court 
not  to  say,  that  that  conclusion  must  follow  ? 

Upon  these  principles  it  is,  I  am  of  opinion,  upon  the  first 
question,  that  the  mortgagor  is  in  this  case,  entitled  to  charge 
the  defendant  with  interest ;  and  that  it  must  be  sent  to  the 
Master  to  compute  that  interest. 

The  next  point  to  be  considered  is,  from  what  period  the 
interest  is  to  be  charged :  With  respect  to  that,  I  am  of  opinion, 
it  should  be  from  the  filing  of  the  Bill,  for  at  that  period  the 
demand  was  made,  and  ought  to  have  been  complied  with, 
according  to  the  justice  of  the  case.  The  mortgagee  was  over- 
paid on  the  81st  December,  1795,  and  in  Trinity  Term,  1796, 
when  the  demand  was  made,  it  ought  to  have  been  complied 
with ;  from  that  time  he  had  a  balance,  and  annually  increased 
that  balance,  by  the  receipt  of  money  not  due  to  him,  and  which 
ought  to  have  been  paid  over.  I  think,  therefore,  from  that 
period  he  must  be  charged  with  interest. 

The  next  question  is,  at  what  rate  of  interest  he  ought  to  be 
charged.  Now  here  we  are  again  to  examine  it  on  principle. 
The  rate  of  interest  ascertained  by  the  mortgages,  was,  in  one 
instance,  10  per  cent,  in  the  other,  8  per  cent,  and  the  legal  rate 
of  interest  in  Jamaica  has  since  been  reduced  to  6  per  cent,  on 
West  India  property.  The  rate  of  interest  is  usually  settled  by 
contract;  here  there  is  no  contract;  therefore  contract  cannot 
guide  us.  The  decree  has  directed  that  6  per  cent,  be  paid  in 
respect  of  what  was  laid  out  in  expenditures,  but  that  I  think 
[♦285  ]  ought  not  to  decide,*  because  that  was  on  an  expenditure  on  the 
spot,  where  the  rate  of  interest  is  6  per  cent,  and  advances  made 
there  may  fairly  be  considered  as  money  lent  at  the  time  ;  and 
though  in  the  absence  of  contract,  the  Courts  have  adopted  that 
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interest  which  the  law  of  the  country  has  fixed,  yet  here  the  Quabbkll 
defendant  is  not  called  upon  to  account  in  the  island ;  he  is  not  beckfobd. 
called  upon  to  account  where  he  might  have  been  better  enabled 
to  have  made  out  all  the  expenditures,  the  improvements,  the 
repairs,  and  other  matters  ;  and  everybody  knows  there  must  be 
difficulties  attending  the  taking  the  account  of  a  person  in  pos- 
session for  many  years,  by  positive  proof,  such  as  would  be 
required  to  entitle  him  to  charge.  He  may  have  grievously 
suffered ;  and  I  do  not  lay  any  stress  on  the  length  of  time  that 
has  elapsed,  or  the  Commissions  sent  out  to  Jamaica  to  procure 
evidence ;  and  though  I  think  he  ought  to  account  for  interest, 
I  do  not  feel  warranted,  by  any  principle,  in  saying,  he  should 
account  otherwise  than  as  executors  account,  who  have  had 
balances  long  in  their  hands,  and  who,  according  to  the  usual 
course  of  the  Court,  and  without  any  contract,  are  made  to  pay 
interest  at  the  rate  of  4  per  cent.  That  interest  Mr.  Beckford 
mast  pay.  This  is,  undoubtedly,  a  considerable  indulgence  to 
the  defendant,  who,  if  an  inquiry  took  place,  what  profit  he 
made  of  these  funds  in  his  hands,  would  no  doubt  have  been 
found  to  have  made  more  than  4  per  cent.  I  do  not  therefore 
charge  him  vindictively.  This  disposes  of  the  question  of 
interest. 

The  other  question  respects  costs.  I  think  I  am  in  great 
degree  relieved  from  entering  into  the  consideration  of  that 
question,  whatever  might  have  been  *said  respecting  the  defen-  [  *286  ] 
dant  having  created  a  necessity  for  the  suit,  and  resisting  the 
right  of  the  mortgagor  to  redeem,  and  of  so  much  of  the  costs 
which  had  arisen  from  that.  The  fair  construction  of  the  words 
of  the  decree,  and  which  I  am  not  at  liberty  to  alter,  directing 
the  Master  to  take  the  account,  and  to  tax  the  defendant  the 
costs  of  the  suit,  must  be  considered,  as  directing  him  to  tax  the 
costs,  without  limitation,  without  stopping  at  any  part  of  the 
cause.  What  are  the  costs  of  the  suit  ?  Costs  up  to  the  decree  ? 
Certainly  not.  If  so  intended,  it  would  have  been  said,  costs  up 
to  the  decree.  If  the  decree  had  reserved  the  question  of  subse- 
quent costs  up  to  this  time,  that  would  have  left  the  Court  at 
liberty,  on  further  directions,  to  consider  what  ought  to  be  done 
with  the  subsequent  costs ;  but  I  think  as  to  that  part  of  the  case 
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the  decree  is  conclusive,  and  has  given  the  suit  to  the  defendant ; 
and  I  am  not  disposed  to  cut  down  that,  and  restrain  the  party 
from  having  the  costs  of  the  suit  in  the  manner  in  which  they 
have  been  taxed.  The  only  observation-  upon  that  was,  that 
the  decree  reserved  the  subsequent  costs  not  provided  for  by  the 
decree ;  upon  which  it  was  observed,  that  if  all  the  subsequent 
costs  were  intended  to  be  provided  for,  how  could  there  be  any 
unprovided  for?  As  to  which,  the  observation  is,  that  there  are 
other  defendants,  and  other  parties,  which  may  satisfy  these 
words ;  for  the  costs  of  all  the  other  parties  were  not  provided 
for,  I  am  of  opinion,  therefore,  that  the  defendant  is  entitled  to 
the  costs  of  the  suit. 


1816. 


PLUMEB, 
V.-C. 

[290] 


[297] 


[298] 


TEBBS,  and  Others,   v.  CAKPENTEK,  and  Others^ 

(1  Haddock,  290—309.) 

An  executor  charged  with  arrears  of  rent  unreceived,  and  balances  in 
his  hands,  together  with  interest,  at  the  rate  of  four  per  cent,  and  ih>> 
costs  of  the  suit,  relating  to  such  arrears  and  balances. 

[This  case  is  merely  retained  for  the  purpose  of  preserving  the 
following  passages  from  the  Vice-Chancellor's  judgment  which 
are  of  general  interest  upon  the  points  mentioned  in  the  above 
head  note. 

The  judgment  itself  contains  a  sufficient  statement  of  the  facts 
to  make  the  passages  intelligible.] 

The  Vice-chancellor  (after  particularly  stating  the  facts  of 
the  case)  said :  Three  points  have  been  raised.  1.  As  to  the 
arrears  of  rent,  and  interest  upon  them.  2.  As  to  the  balances 
and  interest.    8.  As  to  the  costs.    *    *    * 

I  am  anxious  not  to  discourage  persons  from  acting  as  executors, 
by  throwing  difficulties  in  their  way ;  and  am  willing  to  make 
every  proper  allowance ;  but  I  must  not  forget  the  established 
doctrine  of  this  Court.  If  persons  accept  the  trust  of  executors, 
they  must  perform  it;  they  must  use  due  diligence;  and  not 
suffer  infants  to  be  injured  by  their  negligence. 

There  are  many  cases  in  which  executors  have  been  adjudged 

t  Cp.  Be  Hulkts  (1886)  33  Ch.  D.  552,  55  L.  J.  Ch.  846,  55  L.  T.  209. 
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responsible  for  gross  negligence,  crassa  negligentia.  Where  Tebbs 
executors  had  neglected  to  call  in  money  lent  by  the  testator,  oabpektbb. 
upon  bond,  and  the  obligee  became  a  bankrupt,  the  Master  of 
the  Bolls,  though  inclined  to  favour  the  executors,  held  them 
to  be  responsible ;  and  in  a  previous  case  of  Lowsort  v.  Copeland,\ 
an  executor  was  charged  with  a  debt,  which  had  not  been 
recovered,  in  consequence  of  his  neglect. 

If,  therefore,  there  be  crassa  negligentia,  and  a  loss  sustained 
by  the  estate,  it  falls  upon  the  executors.  Here,  for  want  of 
evidence,  I  cannot  say  that  all  this  rent  could  not  have  been 
recovered ;  and  I  am,  reluctantly,  obliged  to  assume,  that  no 
exculpatory  evidence  *could  be  produced,  and,  therefore,  they  [  *299  ] 
must  be  charged  with  these  arrears.  Interest  upon  the  arrears 
was  but  faintly  pressed  for,  and  ought  not  to  be  given.  Interest 
was  asked  for  in  Lowson  v.  Copeland,  but  refused. 

The  next  question  to  be  considered,  is,  with  respect  to  the 
balances  in  the  hands  of  the  executors.  In  1797,  the  end  of  one 
vear  after  the  testator's  death,  they  had  a  balance  in  their  hands 
of  79<M.  The  testator's  will  directs,  "  that  after  my  executors 
paying  my  just  debts  and  funeral  expenses,  the  money  arising 
from  collecting  my  rents,  and  after  paying  Lady  Tebbs'  annuity, 
the  overplus  shall  be  put  out  into  the  4  per  cents,  until  after  the 
death  of  Lady  Tebbs,  then  such  sum  as  may  be  found  shall  and 
may  be  equally  divided  among,"  &c.  That  sum  therefore  of  790L 
ought,  according  to  the  directions  of  the  will,  to  have  been  laid 
out  in  the  4  per  cents,  unless  it  could  be  shown  that  the  Exigency 
of  the  testator's  affairs  required  such  a  balance  to  be  kept  in 
hand.  The  same  observation  applies  to  the  balances,  all  of  them 
considerable,  received  by  the  executors  in  the  subsequent  years, 
except  in  the  years  1803,  1808,  1810,  and  1811.  The  argument 
that  it  was  necessary  to  keep  the  balance  which  they  had  in  1797, 
to  answer  the  contingencies  of  the  next  year,  would  have  had 
weight,  if  in  fact  it  was  necessary,  and  there  were  pressing 
demands  which  required  it,  but  the  current  receipts  were  greatly 
more  than  sufficient  to  answer  the  current  payments,  and  no 
evidence  was  adduced  to  show  there  was  any  necessity  for  keeping 
that  balance  in  their  hands.    The  same  remark  applies  as  to  the 

t  2  Br.  C.  C.  157. 
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Tebbs  subsequent  balances  in  the  succeeding  years.  Under  these  circum- 
Cabpenteb,  stances  it  is  contended,  that  these  executors  should  not  *only  be 
[  *300  ]  charged  with  these  balances,  but  also  with  compound  interest,  as 
in  Raphael  v.  Boehm ;  t  except  that  annual  rests  are  to  be  made  by 
this  decree,  instead  of  half-yearly  rests  as  in  that  case,  it  being 
said,  that  the  estate  would  have  derived  that  benefit  if  the 
executors  had,  according  to  the  directions  in  the  will,  laid  out  each 
yearly  balance  in  the  4  per  cents.  It  is  a  point  of  great  import- 
ance to  executors,  that  the  rule  should  be  clearly  ascertained. 

[The  Vice-chancellor  then  reviewed  the  earlier  cases  upon 
the  subject  at  length  and  continued  as  follows :  ] 
[  306  ]  It  appears,  therefore,  from  this  view  of  the  authorities,  that  a 

distinction  has  been  taken,  as  in  every  moral  point  of  view  there 
ought  to  be,  between  negligence,  and  corruption,  in  executors. 
A  special  case  is  necessary,   to  induce  the  Court  to  charge 
executors  with  more  than  4  per  cent,  upon  the  balances  in  their 
hands.   The  obligation  on  executors  to  lay  out  balances  not  wanted 
for  the  exigency  of  the  testator's  affairs,  is  now  better  under- 
stood, since  it  has  been  settled  that  they  are  indemnified  against 
any  loss  in  laying  them  out  in  the  fund,  which  the  Court  sane- 
ly *807  ]      tions,  the  8  per  cents.    If  *the  executor  has  balances  which  he 
ought  to  have  laid  out,  either  in  compliance  with  the  express 
directions  of  the  will,  or  from  his  general  duty,  even  where  the 
will  is  silent  on  the  subject,  yet  if  there  be  nothing  more  proved 
in  either  case,  the  omission  to  lay  out  amounts  only  to  a  case  of 
negligence,  and  not  of  misfeasance.     *     *    * 

The  only  remaining  question  is  as  to  costs ;  as  to  which,  I 
have  looked  into  all  the  cases.     *    * 
[  308  ]  This  suit  was  necessary  to  determine  what  construction  was 

to  be  given  to  the  will, — whether  the  residue  was  to  be 
divided  among  the  nine,  or  among  the  six  claimants.  .  The 
expense,  therefore,  of  so  much  of  the  suit,  as  related  to  that  point, 
and  the  costs  of  the  appeal,  ought  not  to  be  charged  upon  the 
[  *S09  ]  executors.  *The  decree  upon  the  appeal  has  provided  for  the 
costs  of  all  parties,  except  the  executors,  and  directed  them  to  be 
taxed  as  between  solicitor  and  client,  and  paid  out  of  a  fund  in 
Court,  and  the  costs  have  been  paid ;  therefore  no  question  could 

t  8  E.  B.  95  (11  Ves.  92;  13  Vea.  591). 
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have  been  reserved  as  to  those  costs,  but  only  as  to  the  executor's 

own  costs,  and  those  must,  I  think,  be  allowed  them ;  but  the  cabpenteb. 

costs  of  the  subsequent  inquiries  as  to  the  arrears  of  rent,  and 

balances  in  their  hands,  being  solely  occasioned  by  their  breach 

of  trust,  must  fall  upon  them. 


MARGEAVINE  OF  ANSPACH  v.   NOEL. 

(1  Maddock,  310—317.) 
Acceptance  of  title  implied  from  the  purchaser's  conduct  and  letters. 

[This  was  a  bill  for  specific  performance  of  an  agreement 
dated  the  22nd  August,  1811,  for  the  purchase  of  certain  houses 
by  the  defendant.  The  purchaser,  who  paid  a  deposit  of  100Z. 
on  signing  the  agreement,  was  to  have  possession  on  the  10th  of 
October,  1811,  and  was  to  pay  the  balance  of  his  purchase- 
money  (2,300Z.)  within  or  at  the  expiration  of  one  year  from  the 
<iate  of  the  agreement.] 

On  the  8th  of  November,  1811,  the  defendant's  attorney 
applied  for  the  abstract  of  the  title,  and  on  the  28th  it  was 
delivered  to  the  defendant's  attorney,  and  no  objection  was 
taken  to  the  same,  until  the  28th  January,  1814.  The  defendant 
not  only  entered  into  possession  of  the  premises,  but  also  made 
alterations  in  the  same,  and  let  the  premises. 

On  the  4th  of  January,  1813,  the  defendant  wrote  to  his 
solicitor  the  following  letter,  with  a  view  of  having  the  same 
communicated  to  the  plaintiff's  solicitor,  which  was  accordingly 
done : — "  I  have  been  much  vexed  at  myself  for  the  delay  which 
has  happened  about  the  payment  of  the  money  for  the  Margra- 
vine's house,  and  *am  much  gratified  by  the  liberality  and 
patience  shown  to  me  in  this  business.  The  case  is,  that  I  have 
been  retarded  in  making  sales  myself,  from  which  source  I  looked 
for  my  supply.  I  should  have  been  in  a  scrape  had  I  given  the 
note  purposed  at  first,  and  must  have  prayed  further  time ;  but 
if  an  immediate  accommodation  is  wanted,  I  am  willing  to  give 
a  bill  at  three  months.  Upon  the  purchase  being  concluded, 
the  Margravine  wished  the  house  should  be  let  to  a  lady,  a 
friend  of  hers ;  I  should  be  happy  to  do  so  whenever  I  let  it  at 
all.    I  fear  these  houses  cannot  be  in  so  good  a  state,  as  I  have 

Q* 


1816. 
March  5,  7. 

Plum  br, 
V.-C. 

[311] 


[  *312  1 
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Margravine  neglected  them  altogether,  having  been  occupied  in  Rutlandshire 
of  ANBPACH  ag  gheriff  „    The  defendant  als0>  ^  tw0  0ther  letters  to  the 

Noel.  plaintiffs  solicitor,  dated  the  28th  January  and  5th  February, 
1818,  expressed  his  regret  at  not  having  been  able  to  pay  the 
purchase-money,  and  promised  to  pay  the  same  in  a  short 
time. 

The  defendant,  by  his  answer,  filed  on  the  15th  March,  1815, 
admitted  the  foregoing  facts,  but  insisted,  that  the  title  to  the 
premises  in  question  had  not  been  approved  by  his  legal  advisers, 
and  that  he  was  not  bound  to  pay  the  remainder  of  the  purchase- 
money,  until  a  good  title  was  made.  He  admitted,  that  he  had 
more  than  once  promised  to  pay  the  plaintiff  the  residue  of  the 
purchase-money,  but  that  he  did  not  intend  to  waive  his  right  to 
have  a  good  title.    *    *     * 

[  314  ]  Sir  S.  Romilly,  and  Mr.  Dowdemcell,  for  plaintiff : 

The  defendant,  by  keeping  the  abstract  so  long  without  object- 
ing to  the  title,  and  writing  the  letters  he  did,  and  exercising 
such  acts  of  ownership  over  the  premises,  must  be  taken  to 
have  approved  of  the  title,  and  cannot  now  object  the  want  of 
title.    *     *     * 

Mr.  Heald,  for  defendant.     *     *     * 

March  7.     The  Vice-Chancellor  (after  stating  the  case) : 

[  315  1  -^  *s  admitted  that  the  defendant,  according  to  the  terms  of 

the  agreement,  took  possession  in  October,  1811,  and  that  the 
abstract  of  the  title  was  delivered  on  the  28th  of  the  following 
month,  and  no  objection  made  to  it,  until  the  28th  January, 
1814,  two  years  after. 

In  some  cases,  taking  possession  has  been  considered  as  an 
approval  of  the  title,  but  in  this  case  it  cannot,  because  posses- 
sion was  agreed  to  be  given  at  a  fixed  day. 

The  alterations  of  the  premises,  and  the  letting  them,  were 
acts  strongly  indicating  an  approval  of  the  title. 

The  letter  of  the  4th  January,  1818,  in  which  the  defendant 
expresses  his  vexation  at  being  obliged  to  delay  the  payment  of 
the  purchase-money,  seems  founded  on  his  approval  of  the  title ; 
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,r  if  the  title  was  objectionable,  he  could  not  accuse  himself  of  Uabobatixe 
slaying  the  payment  of  the  purchase-money ;  for  till  the  title  *. 

is  completed,  the  plaintiff  was  not  bound  to  pay  the  purchase-       NoBL- 
Kmey.     In  the  same  letter  he  expresses  himself  much  gratified 
J  the  "  liberality  and  patience"  shown  to  him;  but  if  he  con- 
rfeneA  the  title  objectionable,  he  would  not  have  thought  the 
Aintiff  liberal  and  patient,  in  not  insisting  on  the  payment  *of      [  *si6  ] 
urehase-money  to  which  she  was  not  entitled  till  the  objections 
>  the  title  were  removed.     That  letter  amounts  to  an  admission 
tat  the  title  was  approved.    There  was  a  correspondence  for  ten 
tenths  on  the  subject  of  this  purchase,  and  yet  in  none  of  the 
iters  does  he  intimate  any  objections  to  the  title ;  though  it 
[>pears  he  had  a  legal  adviser  from  the  8th  November,  1811. 
is  true,  the  defendant  by  his  answer  says,  he  did  not  mean  to 
aive  his  objections  to  the  title ;  but  if  a  party  acts  in  a  manner 
om  which  it  may  be  implied  he  does  not  mean  to  object  to  the 
tie,  he  cannot  afterwards,  at  a  distance  of  time,  when  evidence, 
irhaps,  is  lost,  insist  upon  objections  to  the  title.    Objections 
'  a  title  should  be  made  with  due  diligence.    Here  there  are 
any  acts  from  which  an  implied  consent  to  the  title  might  be 
iferred, — the  correspondence — the  alterations — and  the  letting 
the  premises.    *     *    * 

An  immediate  decree  for  specific  performance  was 
made  icithout  enquiry  as  to  title. 


NOEL   v.  WAED. 

(1  Maddock,  322—330.) 

A  purchaser  from  a  contingent  remainder-man,  cannot  claim  inspec- 
tion of  the  title  deeds,  in  the  hands  of  the  tenant  for  life. 

Thk  bill  in  this  case  stated  that  Ferdinand  Askew,  by  his  will, 
&ted  22nd  October,  1782,  gave  certain  lands  to  his  wife,  Mary 
stew,  for  life,  without  impeachment  of  waste ;  remainder  to 
a>  daughter  Mary  Blunt,  for  life,  with  remainder  to  the  use  of 
U  and  every  the  child  and  children  of  his  son-in-law  Henry 
lant,  and  the  said  Mary  Blunt,  as  should  be  living  at  the 
me  of  the  decease  of  the  survivor  of  them  the  said  testator's 


1810. 
March  20. 

PLUMEB, 
V.-C. 

[  322] 
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Noel        wife  and  daughter,  and  to  their  heirs  and  assigns,  as  tenants  in 

r. 
Ward.       common. 

Mary  Askew  the  widow  died  in  1784,  and  Henry  Blunt  also 
died,  leaving  Mary  Blunt  surviving ;  and  also  Sir  Ch.  Blunt, 
Bart.,  who  was  the  only  surviving  child  of  Henry  and  Mary 
[  *323  ]  Blunt,  and  who  was  stated  *to  be  in  foreign  parts,  out  of  the 
jurisdiction  of  the  Court ;  and  seised,  to  him  and  his  heirs,  of  a 
contingent  remainder  in  fee  or  in  tail,  of  the  lands  expectant 
upon  the  death  of  his  mother  Mary  Blunt. 

Sir  G.  Blunt,  in  November,  1802,  gave  the  plaintiffs  his  bond 
for  monies  advanced  ;  and,  upon  further  advancements,  did,  by 
indenture,  dated  the  30th  of  December,  1802,  convey  to  a 
trustee  [the  defendant  Ward] ,  his  reversion  or  remainder  in  fee 
simple,  expectant  on  the  decease  of  his  mother,  in  the  event  of 
his  surviving  her,  upon  trust,  that  if  the  money  due  to  the  plain- 
tiffs, or  afterwards  advanced,  was,  upon  the  request  of  the  plain- 
tiffs  paid  with  interest,  then  the  trustee  was  to  re-convey  to  Sir 
C.  Blunt ;  but  if  not  paid  upon  such  request,  then  that  the 
trustee  should,  by  public  auction,  or  private  contract,  sell  the 
estate,  and  pay  the  expenses,  and  what  was  due  to  the  plaintiffs, 
and  the  residue  to  Sir  Ch.  Blunt. 

The  bill  charged,  that  Sir  C.  Blunt,  before  he  left  England, 
had  been  requested  to  pay  the  debt  due  to  the  plaintiffs,  and  on 
his  omitting  to  pay  them,  they  had  requested  the  trustee  to  sell 
the  estate,  but  that  defendant,  Mary  Blunt,  the  mother,  con- 
federated with  the  defendant  Ward,  (who  urged,  as  the  fact  was, 
that  no  sale  of  the  estates  could  be  made,  without  a  production 
of  the  title  deeds)  and  that  Mary  Blunt  had  refused  to  produce, 
or  allow  the  plaintiffs  to  inspect,  the  title  deeds ;  and  on  that 
account,  the  plaintiffs  were  unable  to  proceed  in  a  sale  of  the 
contingent  reversionary  interest  of  Sir  C.  Blunt. 

The  bill  prayed,  an  account  of  what  was  due  to  the  plaintiffs ; 
[  *324  ]  and  that  Ward,  the  trustee,  might  be  *decreed  to  sell  the 
reversionary  interest,  and  pay  the  plaintiffs;  and  that  the 
defendant  Mary  Blunt  might  be  decreed  to  produce  all  and 
every  the  deed  and  deeds,  writing  or  writings,  evidence  or 
evidences,  muniment  or  muniments,  relating  to  the  estate,  then 
in  her  custody,  or  in  the  custody  or  power  of  others,  on  her 
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behalf ;  and  that  she  might  be  directed  to  leave  the  same  in  the        Noel 
hands  of  the  clerk  in  Court,  for  the  usual  purposes.  Ward. 

The  bill  was  afterwards  amended. 

The  defendant  Mary  Blunt  answered  the  original  bill;  and 
also  put  in  an  answer  to  the  amended  bill,  but  thereby  in- 
sisted, that  she  was  not  bound,  and  ought  not  to  be  compelled, 
to  produce  or  allow  the  plaintiffs  to  inspect  the  title  deeds,  &c. 
or  to  leave  them  with  the  clerk  in  Court,  or  set  forth  a  schedule 
of  them.  Exceptions  were  taken  to  that  part  of  her  answer  in 
which  she  refused  to  set  forth  a  schedule  of  the  deeds,  and  they 
were  allowed  by  the  Master.  [The  defendant  Mary  Blunt  there- 
upon put  in  a  plea,  and  further  answer,  stating  that  under  the 
will  the  inheritance  was  vested  in  her  as  heir-at-law  of  the 
testator  pending  the  contingency  of  the  remainder.] 

[Mr.  Wing  field,  in  support  of  the  bill,  cited  Smith  v.  Cook9\       [327] 
Reeves  v.  Reeves,  I  Ivey  v.  Ivey,%  Lempster  v.  Lord  Pom/ret. ||] 

Sir  A.  Pigott,  and  Mr.  Combe,  in  support  of  plea :  [  328  ] 

*  *  The  defendant  Mary  Blunt,  as  heir-at-law  of  the 
testator,  has  the  inheritance  vested  in  her  until  the  contin- 
gency happens,  and  would  be  entitled  to  the  estate  in  case  her 
son  died  before  her,  and  consequently  as  there  *are  no  trustees  [  *329  ] 
to  support  the  contingent  remainder,  she  might  bar  it.  There  is 
no  case  where  a  tenant  for  life,  so  circumstanced,  has,  on  the 
bill  of  the  purchasers  from  a  contingent  remainder-man,  been 
compelled  to  suffer  an  inspection  of  title  deeds. 

[An  objection  was  taken  to  the  form  of  the  plea,  which,  though 
fatal  to  the  plea,  is  not  material  to  the  point  here  reported,  and 
the  arguments  and  judgment  on  that  objection  are  therefore 
omitted.] 

The  Vice-Chancellor  : 

I  do  not  feel  any  doubt  upon  either  of  these  questions.  One 
regards  the  substance,  the  other,  the  form  of  the  plea. 

t  3  Atk.  381.  §  1  Atk.  429. 

X  2  Mod.  128.  ||  Amb.  154. 
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Noel  With  respect  to  the  substance  of  the  plea,  the  bill  does  not 

Ward.  ask  merely  that  the  deeds  may  be  taken  care  of,  but  that  the? 
may  be  inspected  by  the  plaintiffs,  for  the  purpose  of  enabling 
them  to  sell  this  contingent  interest.  One  tenant  for  life  is  in 
existence,  and  it  is  uncertain  whether  her  son  will  survive  her, 
so  that  the  remainder  is  clearly  contingent ;  and  if  she  survives, 
she  would,  as  heir-at-law,  take  the  estate ;  and  till  the  contin- 
gency is  decided  she  has  the  inheritance  in  her ;  so  that  this 
application  is  not  against  a  mere  tenant  for  life,  but  against  a 
person  having  a  present,  and  also  a  contingent  estate  of  inherit- 
ance. No  authority  has  been  produced,  though  much  search 
appears  to  have  been  made,  where  a  person  having  only  a 
contingent  remainder  has  been  permitted  to  call  upon  the  tenant 
for  life  for  an  inspection  of  title  deeds.  In  all  the  cases  cited 
there  were  vested  remainders.  The  bill  is  filed  by  a  stranger, 
stating  himself  to  be  a  purchaser  of  Sir  C.  Blunt's  contingent 
interest ;  Sir  Charles  himself  being  out  of  the  jurisdiction  oi  the 
Court,  and  no  party  to  the  suit.  Permitting  such  a  bill  might 
lead  to  great  inconvenience. 
[  330  ]  if  the  deeds  were  stated  as  likely  to  be  destroyed,  there  might 

be  ground  for  an  application  to  preserve  them ;  but  this  bill 
seeks  only  for  an  inspection,  not  alleging  any  apprehension  as  to 
the  security  of  the  deeds.  This  defendant,  indeed,  could  have  no 
object  in  destroying  the  deeds ;  for  whether  she  takes  under  the 
will,  or  as  heir-at-law,  it  is  equally  necessary  she  should 
preserve  the  deeds.  The  will  is  proved,  and  out  of  her  power. 
The  plaintiffs  know  the  title  of  Sir  C.  Blunt,  for  he  derives  it 
under  the  will.  All  they  want  is  an  inspection  of  the  deeds,  to 
enable  them  to  take  this  contingent  interest  to  market. 

If,  therefore,  I  were  to  decide  the  case  upon  the  merit*,  I 
should  not  allow  an  inspection  of  these  deeds ;  but,  I  think,  the 
form  of  the  plea  is  fatal  to  it.     *    *    * 

Plea  over-ruled. 


vol.  xvi.]       1816.    CH.     1  MADDOCK,  846—348.  288 


Ex  pabte  PEAKE,  In  re  LIGHTOLLER,  a  Bankrupt.       isi6. 

(1  Maddock,  346—362.)  March*,  27. 

One  partner  may  agree  with  retiring  partner  to  give  him  a  sum  for      Plumes, 


the  concern,  though  they  know  the  partnership  to  be  insolvent,  provided, 


V.-C. 
no  fraud  was  intended.  [  3*6  ] 

In  this  case,  a  petition  was  presented  on  the  part  of  Samuel 
Peake,  praying,  that  certain  premises  might  be  sold  before  the 
commissioners  named  and  appointed  in  the  commission  awarded 
against  Thomas  Lightoller,  a  bankrupt,  and  that  out  of  the  pur- 
chase-money arising  by  such  sale,  the  sum  of  2,009Z.  with  in- 
terest thereon,  bl.  per  cent,  might  be  paid  to  the  petitioner ;  and 
oat  of  the  residue  thereof,  that  the  partnership  debts  due  by 
the  petitioner  and  Thomas  Lightoller  might  be  paid. 

The  petition  stated,  that  the  petitioner  and  Thomas  Lightol- 
ler, the  bankrupt,  in  the  month  of  May,  1814,  agreed  to  enter 
into  co-partnership,  as  calico-printers,  and  to  purchase  certain 
bleaching  works  and  premises  situate  in  Halliwell,  in  the  county 
of  Lancaster,  for  the  purpose  of  carrying  on  the  same  business, 
at  the  price  of  5,050Z. ;  that  these  premises  were  conveyed  jointly 
to  the  bankrupt  and  the  petitioner,  in  consideration  of  the  sum 
of  5,050/.,  by  indentures  of  lease  and  release,  bearing  date  the 
27th  and  28th  of  May,  1814 ;  and  that  the  petitioner  and  the 
bankrupt  entered  into  possession  of  the  premises,  and  carried  on 
the  business  as  co-partners,  until  the  month  of  September,  1814, 
when  they  agreed  to  dissolve ;  and  accordingly  dissolved  their 
co-partnership,  and  the  petitioner  agreed  to  sell  to  the  bank- 
rupt his  interest  in  the  premises. 

The  petition  then  stated,  that  by  indentures  of  lease  and 
release,  bearing  date  respectively  the  10th  and  *llth  days  of  [*347] 
October,  1814  [Peake  granted  his  undivided  moiety  of  the  lands 
mentioned  and  described  in  the  said  indentures  of  lease  and 
release  of  the  27th  and  28th  of  May  then  last,  unto  and  to  the 
use  of  Lightoller  and  his  assigns.  And  by  the  same  inden- 
ture, Peake  assigned  his  moiety  of  the  implements  and  utensils 
therein  described  to  Lightoller  absolutely] . 

The  petition  then  stated,  That  the  consideration  for  that  in-       [  348  ] 
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Ex  parte     denture  was  the  sum  of  2,009Z. — That  that  sum  was  not  paid; 

in  re  '      but  that  Lightoller  gave  his  drafts,  payable  at  different  dates— 

Lightollbb.  That  on   the  firgt  of  8Uch   ^^g  becoming  due  on  the  14th 

December,  1814,  and  which  was  given  for  the  sum  of  509i.  9*. 
as  part  of  the  purchase-money,  the  same  was  dishonoured ;  and 
that  the  petitioner  then  being  alarmed  for  the  safety  of  his 
money,  and  insisting  on  a  security  for  the  same,  Lightoller 
agreed,  and  did  deposit  the  deeds  of  the  premises  in  the  hands 
of  the  petitioner,  as  a  security  for  the  whole  of  the  purchase- 
money  ;  and  directed  him  to  borrow  money  on  mortgage  upon 
security  of  the  premises,  to  discharge  his  debt ;  and  which  deeds, 
the  petitioner  stated,  had  ever  since  been,  and  were  then,  in  his 
possession.  The  remainder  of  the  bills  became  due,  and  were 
dishonoured,  and  returned  to  the  petitioner  for  non-payment. 

The  petition  then  stated,  That  besides  the  sum  of  2,009f.  due 
to  the  petitioner,  a  sum  of  670Z.  or  thereabouts,  was  due  to  the 
creditors  from  the  late  firm  of  Peake  and  Lightoller,  which  was 
to  have  been  paid,  according  to  the  contract  at  the  dissolution, 
by  Lightoller,  the  bankrupt,  alone. 

The  petition  further  stated,  that  on  the  20th  December,  1814. 
after  the  deeds  had  been  deposited  by  Lightoller,  and  while  they 
were  in  the  hands  of  the  petitioner,  the  bankrupt  entered  into 
[  *349  ]  and  signed  a  memorandum,  as  *follows : — "  Memorandum  of  an 
agreement,  made  the  20th  day  of  December,  1814,  between 
Thomas  Lightoller  and  Samuel  Peake :  It  is  agreed,  that  on  sale 
or  mortgage  of  the  print  works  of  the  parties,  occupied  by  them 
in  their  late  co-partnership  concerns,  the  sum  of  2,009J.  owing 
to  Samuel  Peake  by  said  Thomas  Lightoller,  shall  be  paid  and 
discharged." 

The  petition  then  stated,  that  in  May,  1815,  Lightoller  stopped 
payment,  and  in  June  following  became  a  bankrupt. 

The  facts  stated  by  the  petition  were  verified  by  the  affidavit 
of  Peake. 

The  assignees  of  the  bankrupt  Lightoller  opposed  the  peti- 
tion ;  and  various  affidavits  were  made  on  the  one  side,  and  on 
the  other. 

The  affidavits  by  Lightoller,  and  other  persons,  in  effect  were, 
that  upon  examining  the  state  of  the  account  in  the  months  of 
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September  and  October,  1814,  the  estate  of  the  partnership  was      Ex  parte 
at  that  time  insolvent  to  a  very  considerable  amount :  That  if        In  ie  ' 
the  whole  affairs  had  then  been  wound  up,  and  examined  into,  Lightolleb, 
it  would  have  appeared,  and  did  then  appear,  by  examining 
their  books,  that  the  debts  and  receipts  at  that  period,  and 
allowing  even  the  value  of  these  premises  to  be  part  of  the  part- 
nership property  applicable  to  the  payment  of  the  joint  debts, 
there  still  would  be  a  great  deficiency  of  debt  exceeding  credit, 
to  the  amount  of  about  seven  or  eight  thousand  pounds,  accord- 
ing to  one  valuation  of  the  property ;  and  certainly  of  several 
thousand  pounds ;  and  that,  if  the  partnership  accounts  *had      [  *S50  J 
been  then  settled,  there  would  have  been  found  to  be  between 
three  or  four  thousand  pounds,  or  between  four  or  five  thousand 
pounds  of  surplus  debt,  which  Peake  was  jointly  liable  to  pay, 
if  the  affairs  had  been  then  wound  up,  and  all  the  debts  paid, 

and  all  the  effects  applied  to  the  payment  of  the  joint  debts. 

*    *    * 

Sir  Samuel  Romitty,  and  Mr.  Heald,  for  petition  :  [  351  J 

The  claim  of  this  petitioner  is  clearly  sustainable  on  three 
grounds  : — 1st,  As  a  vendor  who  has  not  been  paid  his  purchase- 
money;  2ndly,  as  an  equitable  mortgagee,  by  delivery  of  title 
deeds  to  him;  and  Srdly,  upon  a  written  agreement  that  the 
estate  should  be  a  security  for  the  debt. 

Mr.  Leach,  Mr.  Bell,  and  Mr.  Montagu,  contra  : 

The  agreement  made  with  Peake  for  the  purchase  of  the 
estate  on  the  dissolution  of  the  partnership  was  invalid,  and 
fraudulent,  because  the  partnership  was  at  that  time  insolvent, 
and  known  by  Peake  to  be  so ;  and  if  the  accounts  had  been 
then  wound  up,  it  would  have  appeared  that  Peake,  instead  of 
receiving  any  thing,  ought  to  have  paid  the  sum  of  8,000Z.  as  his 
share  of  loss  in  the  partnership  concern.  It  was  only  by  means 
of  contracting  new  debts  in  his  separate  concern,  that  Lightoller 
was  enabled,  after  the  dissolution  of  the  partnership,  to  pay  the 
partnership  debts ;  and  it  was  these  disadvantageous  sales  that 
occasioned  his  bankruptcy.     [They  cited  Anderson  v.  MaltbyA] 

t  2  B.  R.  206  (2  Ves.  Jr.  244). 
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LIGHTOLLER. 

[352] 


Ex  parte  Sir  Samuel  Romitty,  in  reply  : 

Pkarb, 
in  re  *    *    No  fraud  appears  from  Lightoller's  affidavit.    Andtrson 

1J»1V\T  T  WD 

v.  Maltby  was  a  case  of  fraud,  and  the  judgment  proceeded  solely 
upon  that.    *    * 

[  3.-)3  ]  The  insolvency  of  the  partnership  is  not  proved — there  is 

contradictory  evidence ;  but  if  it  was  insolvent,  Peake  did  not 
know  it — and  even  if  he  knew  it,  he  might  withdraw  from  the 
partnership ;  he  could  not  get  rid  of  his  responsibility  to  the 
creditors  ;  but  he  might  withdraw,  unless  in  doing  so  he  designed 
a  fraud,  as  in  Anderson  v.  Maltby. 


♦     *     * 


The  Vice-Chancellor  (after  stating  the  facts  of  the  case) : 

The  ground  of  this  petition  is,  1st,  That  Peake  has  a  lien  on 
the  premises,  as  being  the  vendor  of  them,  and  not  paid  the 
purchase-money,  and  has,  in  that  respect,  a  preference  to  be 
paid  the  purchase-money,  before  all  the  other  creditors ;  2ndly, 
that  he  is  an  equitable  mortgagee  by  the  deposit  of  deeds ;  and 
[  *354  ]  *8rdly,  that  there  was  an  express  agreement  in  writing  by  the 
bankrupt,  in  December,  1814,  by  which  he  agreed  that  the 
premises  should  be  sold,  and  the  2,0092.  paid. 

Affidavits  have  been  filed  on  the  part  of  Peake,  and  on  behalf 
of  the  assignees  of  Lightoller ;  and  if  it  were  necessary  to  decide 
between  the  different  statements,  I  should  have  thought  it 
proper  to  have  adopted  some  course  for  that  purpose ;  but,  1 
think,  sufficient  facts  are  admitted,  to  enable  me  to  decide  on 
the  question  of  lien,  without  putting  the  parties  to  any  further 
expense. 

It  is  not  disputed  that  Peake  was  in  September,  1814,  the 
owner  in  fee  of  one  moiety  of  the  estate  in  question,  Lightoller 
being  the  owner  of  the  other  moiety — That  they  at  that  period 
agreed  to  dissolve  the  co-partnership — And  I  will  take  it  (though 
that  fact  has  been  disputed),  that  the  two  partners  were  each 
cognizant  at  that  period,  that  the  effects  of  the  partnership  were 
greatly  insufficient  to  pay  its  debts ;  and  that  Lightoller  chose 
separately  to  remain,  conducting  the  business,  and  to  buy  out 
the  retiring  partner,  there  being  no  deception — no  misrepresen- 
tation— no  concealment — no  fraud  on  the  part  of  the  retiring 
partner.     The  first  question  is,   Is  it  not  competent  to  two 
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partners  to  make  such  a  bargain,  however  advantageous  or  dis-      Ex  parte 
advantageous  it  may  be  to  either  party  ?    May  not  one  co-        in  re  ' 
partner  dissolve  publicly  his  partnership  with  the  other,  he  LlQHt0LLER- 
knowing  the  then  state  of  it,  but  having  a  better  opinion  of  it,  or 
choosing,  for  his  own  advantage,  to  give  a  sum  of  money  if  the 
other  will  convey  his  interest  to  him  ?    They  certainly  might 
make  such  an  agreement,  *no  fraud  being  practised,  or  intended.      [  *355  ] 
Suppose  the  case  of  a  trade  attended  with  great  risk,  one  partner 
despairing,  the  other  confident,  and  willing  to  buy  the  share  of 
his  partner,  and  agreeing  to  give  him  2,0002.  for  it ;   on  what 
possible  ground  could  that  contract  be  invalidated  ?    The  fact  of 
the  contract  is  agreed,  and  Peake  and  Lightoller  both  concur, 
that  on  the  10th  and  11th  of  October,  1814,  a  deed  was  executed 
by  the  parties,  by  which  Peake  conveyed  to  Lightoller  all  his 
moiety  of  the  estate  in  question  for  2,0092.    Lightoller  does  not 
say  any  advantage  was  taken  of  him  in  this  transaction,  but 
only  says,  that  he  was  induced  to  enter  into  the  contract  under 
an   expectation  that  time  would  have  been  given   by  Peake 
gradually  to  pay  the  money.    Drafts  were  given  for  the  purchase- 
money,  which  were  not  paid ;  nor  has  any  of  the  money  been  paid. 

In  the  next  place,  it  is  not  disputed,  that  immediately  after 
the  dissolution  of  the  partnership,  Lightoller  separately  and 
ostensibly  carried  on  the  concern,  Peake  never  interfering,  and 
held  himself  out  as  the  sole  owner  of  the  property,  obtaining 
eredit  with  his  different  creditors  upon  the  credit  of  the  property 
belonging  to  him,  separately,  and  as  his  own  estate. 

It  next  appears,  that  the  assignees  of  Lightoller's  separate 
estate,  he  being  alone  a  bankrupt,  and  Peake  solvent,  claim  this 
property,  which  was  before  joint  property,  responsible  to  the 
joint  creditors,  as  the  separate  property  of  Lightoller,  applicable 
in  discharge  of  his  separate  debts.  None  of  the  quondam  joint 
creditors  appear,  at  present,  at  least,  to  oppose  this,  but  *the  [  «356  ] 
opposition  given  to  it,  is  on  the  part  of  the  separate  creditors  of 
Lightoller. 

The  first  question  is,  whether,  upon  these  admitted  facts, 
there  is,  as  between  vendor  and  vendee,  any  thing  to  prevent  the 
vendor  claiming  a  lien  upon  the  estate  ? 

Upon  this  point  His  Honour  held  that  the  plaintiff's  claim 
was  clearly  supported  by  previous  decisions.] 
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Ex  parte         The  ground  on  which  the  assignees  have  endeavoured  to 
in  re        defeat  the  contract,  is,  upon  an  idea  that  they  have  a  right  to  go 

ightollkb.  j^^  ^  ^  k^g^^ion  ^  October,  1814,  and  that  finding  the 
♦367  ]      partnership  involved  *at  that  period,  and  the  affairs  not  then 
wound  up,  they  have  a  right  to  take  the  account  against  Peake, 
and  to  make  him  responsible  for  part  of  the  joint  debts  after- 
wards paid  by  Lightoller,  those  debts  being  so  paid  by  the  sale 
of  goods,  furnished  to  Lightoller  by  the  new  creditors;  those 
creditors  having,  it  is  contended,  with  respect  to  such  joint 
property,  an  equity,  which  the  bankrupt  himself  had  not.    I 
admit,  that  if  two  co-partners  enter  into  a  contract  for  the 
purpose  of  defrauding  their  joint  creditors,  the  one  agreeing  to 
permit  the  other  to  withdraw  money  out  of  the  reach  of  the 
joint  creditors,  such  a  contract  is  fraudulent,  and  invalid.    That 
I  take  to  be  the  principle  upon  which  Anderson  v.  Maltby  t  was 
decided.    It  has  been  said,  that  case  has  been  shaken  by  the 
Lord  Chancellor  ;  however  that  may  be,  and  whatever  may  be 
its  authority,  it  does  not  appear  to  me  to  affect  the  present  case. 
In  that  case  there  was  strong  ground  to  believe  a  fraud  was 
intended;  and  it  does  not  warrant  me  in  declaring,  generally, 
that  the  mere  circumstance  of  the  partnership  being  at  that 
time  in  such  a  state,  that  their  joint  effects  were  not  sufficient  to 
pay  their  joint  debts,  will,  per  se,  be  sufficient  to  invalidate  a 
dissolution  of  partnership,  made  fairly  between   the  partners 
themselves.    No  fraud  was  intended  by  Lightoller — he  paid  the 
joint  creditors — there  was,  therefore,  no  contrivance  with  Peake 
to  put  the  joint  effects  into  a  state  to  benefit  Peake ;  Anderson 
v.  Maltby,  therefore,  does  not  apply. 

Since  Anderson  v.  Maltby  there  is  a  long  string  of  cases  :— 
[  •BM  ]  Ex  parte  Ruffin ;  \  Ex  parte  Taylor;  §  *  Ex  parte  Williams  ;  ||  *  * 
in  which  it  is  established,  that  joint  creditors  have  no  equity  as 
against  the  joint  effects,  but  what  they  claim  through  the 
medium  of  the  partners  themselves — that  a  joint  creditor,  if  he 
does  not  take  the  remedy  that  the  law  gives  him  by  action,  and 
by  proceeding  to  seize  upon  the  joint  effects,  has  no  lien  upon 
them ;  his  equity  to  have  the  joint  effects  applied  to  the  joint 

t  2  E.  B.  206  (2  Yes.  Jr.  244).  |  8  E.  R.  62  (11  Vee.  3).    Other 

}  5  R.  B.  237  (6  Yes.  119).  cases  to  the  same   effect  are  here 

§  9RB.  325  (14  Yes.  447).  referred  to  by  name. 
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debts,  is  through  the  medium  of  the  partner,  and  for  the  sake  of      Ex  parte 

Pea  kb 

the  partner,  except  in  those  cases  where  a  bankruptcy  or  a  death        jn  re  ' 
takes  place,  in  which  case  the  equity  operates  through   the  Lightollbb. 
medium  of  the  deceased  partner,  or  the  partner  who  has  become 
a  bankrupt — Then  you  arrange  for  the  payment  of  the  debts  by 
the  joint  effects,  and  they  become  divisible  in  that  way ;  but  if 
joint  creditors  do  not  interpose,  the  two  partners,  if  they  make  a 
fair  contract  inter  se ;  if  they  do  actually  dissolve  the  partner- 
ship;  if  they  fully  effect  a  dissolution,  with  a  contract  for 
division  of  the  property ;  if  they  make  an  actual  assignment  by 
deed ;  if  possession  is  delivered  upon  that,  and  enjoyment  makes 
it  perfect,  if  all  these  circumstances  take  place,  and  there  is 
nothing  of  fraud  impeaching  the  transaction,  then,  of  conse- 
quence, as  is  determined  in  all  those  cases,  the  joint  property 
becomes  separate  property  by  virtue  of  that  contract,  and  the 
joint  property  is  throughout  to  be  treated  as  separate  property, 
and  the  joint  creditors  cannot  follow  it  afterwards,  but  it  becomes 
the  separate  estate  of  the  partner  remaining,  and  the  retiring 
partner  has  lost  all  his  benefit  from  it :  and  [so  have]  t  the  joint 
creditors,  although  *they  may  undoubtedly  proceed  against  the       [  #353  ] 
two  partners,  (for  their  agreement  to  dissolve  does  not  deprive  the 
joint  creditors  of  their  right  of  applying  for  payment  to  those 
who  are  responsible  to  them) ;  but  with  respect  to  the  effects,  they 
become  from  that  moment  the  separate  property  of  the  party 
who  has  bought  them,  just  as  much  as  if  he  had  acquired  them 
in  market  overt  of  any  stranger. 

These  principles  are  all  wrong,  if  this  contract  is  not  good. 
How  can  the  separate  creditors  in  June,  1815,  go  back  to  the 
transaction  in  October,  1814,  and  say,  that  the  contract  then 
entered  into  was  not  good  ?  They  must  claim  and  operate  their 
equity  through  Lightoller  to  invalidate  it,  and  I  have  shown  he 
had  no  equity  to  impeach  it.  Upon  what  ground  do  these 
assignees  impeach  it  ?  They  are  the  assignees  of  the  separate 
estate.  What  right  have  the  assignees  to  this  as  separate  estate? 
If  the  contract  is  good  for  nothing,  it  is  joint  estate.    All  this 

t  This  sentence  is  almost  unin-  some  changes  of  punctuation  and 
teiligible  in  the  original  report.  We  the  insertion  of  the  words  between 
hare  tried  to  make   it   plainer  by      brackets. — F.  P. 


240  1816.    CH.     1  MADDOCK,  859—360.  [r.k. 

Ex  parte     freehold  property,  and  all  the  utensils,  and  every  thing  else, 
hf "'      ought  to  be  considered  as  joint  property,  if  this  deed  is  good  for 
Lightoller.  nothing.    How  can  that  possibly  be  ?    They  receive  it,  and  so 
did  Lightoller;    he    obtained  credit  upon  it  as  his  separate 
property — it  is  impossible  to  undo  it   after  an  interval  from 
October  to  the  June  following,  when  he  was  held  out  as  the  sole 
owner ;   when  he  acted  as  the  sole  owner ;   when  there  was  a 
conveyance  which  put  him  in  possession  as  sole  owner. — They 
cannot  be  made  joint  effects,  but  they  must  be  the  separate  pro- 
perty of  Lightoller.   Then  you  must  apply  that  principle  through- 
out.   How  do  they  become  so?    By  virtue  of  this  contract. 
Then  is  not  this  contract  good  ?    Can  you  in  one  breath  say,  I 
[  *360  ]      take  it  as  separate  estate,  and  *yet  say  the  contract  is  good  for 
nothing,  and  I  will  not  pay  for  the  separate  estate  I  have  thus 
acquired  ?    But  if  they  are  willing  to  say,  we  abandon  it,  and 
take  it  as  joint  property,  they  cannot  do  that,  it  has  become 
separate  property  ;  and  if  it  has  once  become  separate  property 
it  must  be  treated   so  throughout.     Then  if   it  has  become 
separate  property,  what  is  the  simple  result  ?    Why,  that  you 
must  pay  for  it  according  to  the  ordinary  case  :  You  have  bought 
an  estate,  and  have  not  paid  for  it — it  has  become  yours ;  it  is 
yours  absolutely — it  is  to  go  as  your  separate  property,  but 
subject  to  the  equity  always  attaching  upon  property  bought, 
to  answer  for  the  purchase-money  if  it  has  not  been  paid.    In 
that  view  of  it,  it  appears  to  me  a  very  simple  case,  and  that 
supposing  the  circumstances  of  the  state  of  the  account  at 
the  time,  and  the  manner  in  which  it  was  bought,   and  the 
dissolution  to  be  as  stated,  those  facts  make  no  difference, 
provided  there  be  no  circumstances  of  fraud,  which  are  put  out 
of  question  in  this  case.     The  separate  creditors  of  Lightoller 
are  bound  to  consider  this  (as  they  do  consider  it)  as  separate 
property,  and  their  debts  have  been  contracted  upon  the  foot- 
ing and  faith  of  this  being  separate  property:   to  that  extent 
they  have  a  clear  right  to  hold  it  as  separate  property  against 
the  joint  creditors ;  but,  upon  the  same  principle  that  I  secure 
to  them  all  this  property  as  becoming  the  separate  property  of 
Lightoller  from  the  moment  of  this  contract,  of  necessity  they 
must  pay  for  the  estate,   upon  the  principle  that  the  estate 
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mast  pay  for  that  contract  by  virtue  of  which  it  has  become     Ex  parte 

Peaks 
separate  property.  in  rf? ' 

With  respect  to  the  equity  endeavoured  to  be  set  up  by  the  liohtollbb. 
separate  creditors,  because  they  have  become  so  *by  the  sale  of  [  *36i  ] 
goods  to  Lightoller  and  the  money  arising  from  them  has  been 
applied  to  pay  off  antecedent  joint  debts,  that  was  an  equity 
which  never  was  heard  of.  In  such  a  case  you  cannot  go  back 
and  inquire  what  was  the  money  for  which  the  separate  debts 
were  contracted,  and  so  follow  it  as  to  undo  the  antecedent 
transactions.  If,  according  to  all  the  cases,  the  joint  creditors 
have  no  equity  but  through  the  medium  of  the  partners,  much 
less  can  the  separate  creditors  of  Lightoller  take  advantage  of  an 
equity  of  the  joint  creditors  of  Lightoller  and  the  antecedent 
partner,  and  say,  that  they  are  to  have  that  sort  of  equity  which 
even  the  joint  creditors  themselves  could  not  have ;  that  seems 
to  me  to  be  going  one  step  farther  than  any  of  the  cases. 

Viewing  it  in  this  way,  it  does  not  seem  to  me  that  any  of  the 
controverted  facts  in  this  case  are  at  all  material  to  its  deter- 
mination ;  but  it  becomes  a  simple  case  of  vendor  and  vendee, 
with  the  additional  circumstance  of  the  vendor  being  in  pos- 
session of  the  title  deeds,  and  of  an  agreement  that  the  lien  upon 
it  should  be  satisfied.  I  think,  by  an  affidavit  it  appears  that 
the  estate  has  been  sold,  and  it  is  stated  to  have  been  sold  with 
his  concurrence,  on  a  promise  that  it  should  be  made  responsible 
to  the  lien,  if  it  turned  out  to  be  a  good  lien.  It  appears  to  me, 
that  under  the  circumstances  stated,  there  is  no  reasonable  doubt 
that  the  vendor  of  this  estate  has  a  claim  to  the  extent  of  2,009!., 
to  be  paid  out  of  the  proceeds  of  the  estate. 

With  respect  to  the  other  part  of  the  case,  that  which  relates 
to  the  application  of  the  purchase-money  to  *pay  off  the  joint  [  *362  3 
debts,  to  the  amount  of  six  hundred  and  odd  pounds  that  remain 
due,  I  see  no  ground  for  it,  because  that  is  perfectly  inconsistent 
with  the  whole  principle  of  the  cases,  for  that  is  attempting  on 
the  part  of  the  petitioner  to  consider  some  lien  that  the  creditors 
have,  or  he  has,  to  apply  the  joint  property  to  the  payment  of  the 
joint,  in  preference  to  the  payment  of  the  separate,  debts — that 
is  directly  impeaching  the  ground  upon  which  he  stands  on  the 
other  part  of.  the  petition,  that  it  became,  by  virtue  of  the  disso- 

B.B. — VOL.  XVI.  B 
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Ex  parte     lution,  the  separate  property  of  Lightoller.    He  cannot  set  up 

i^ie  '      tibe  equity  of  it  as  a  joint  property ;  he  must  take  the  whole  of 

Lightollbb.  -j  together,  and  say,  it  has  become  separate  property,  and  is 

applicable  to  the  separate  creditors.    That  part  of  the  prayer 

therefore  he  cannot  succeed  in,  but  the  rest  I  think   he  is 

entitled  to. 


i8i6.         BEACHCKOFT  v.   BEACHCKOFT.t 

^r238,  U>  (*  M^dock,  430-445.) 

Under  a  bequest  by  an  unmarried  man  "  to  my  children  the  eum  of 

Plumeb,  pounds  sterling  5,000  each,*'  parol  evidence  allowed  to  shew  who  the 

testator  considered  in  the  character  o!   children,   and  they,  having 

[  430  3  obtained  a  name  by  reputation,  admitted  to  take  as  a  class,  though 

illegitimate,  and  not  named  in  the  will. 

Samuel  Beachcboft,  resident  in  the  East  Indies,  made  his 
[  *43i  ]  will,  dated  24th  of  March,  1805,  *containing  the  following 
bequest : — "  As  to  the  worldly  effects  I  may  stand  possessed  of 
at  the  time  of  my  death,  I  dispose  of  them  as  follows : — It  is  my 
will  and  desire  that  all  my  lawful  debts  be  first  satisfied.  Out 
of  the  residue  I  give  and  bequeath  as  follows :  to  my  children, 
the  sum  of  pounds  sterling  5,000  each ;  to  the  mother  of  my 
children  the  sum  of  Sicca  rupees  6,000,  which  I  request  my 
executors  will  secure  to  her  in  the  most  advantageous  way.  To 
John  Henry  Guinard,  employed  in  my  office,  Sicca  rupees  2,000. 
And  the  residue  to  be  divided  equally  amongst  my  surviving 
brothers  and  sisters.  Finally,  I  constitute  and  appoint  Richard 
Roche,  and  John  Harvey  Danby,  Esqrs.,  my  true  and  lawful 
executors  in  Bengal,  and  Matthews  and  Thomas  Seward 
Beachcroft,  Esqrs.,  my  true  and  lawful  executors  in  England/' 

The  testator  died  a  bachelor,  on  the  20th  of  March,  1806,  leaving 
the  plaintiffs,  as  the  bill  charged,  his  only  natural  children  by  a 
native  woman,  alluded  to  in  his  will,  as  the  mother  of  his 
children,  who  also  survived  the  testator. 

The  bill  containing  these  statements,  and  also  stating  that  the 
defendants,  Roche  and  Danby,  were  resident  out  of  the  jurisdiction 
of  the  Court,  prayed  payment  of  the  legacies  to  the  plaintiffs— 
t  H4U  v.  Crook  (1873)  L.B.6E  L.  265 ;  42  L.  J.  Ch.  702. 
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an  account,  if  assets  were  not  admitted — the  appointment  of 

guardians,  and  an  allowance  for  maintenance. 
The  defendants,  Matthews  Beachcroft  and  Thomas  Seward 

Beachcroft,  by  their  joint  and  several  answers,  admitted  assets ;  but 

insisted  the  plaintiffs  were  not  entitled  to  the  legacies  they  claimed. 
After  these  answers  were  put  in,  the  defendant,  Thomas 

Seward  Beachcroft,  died.    Exceptions  were  taken  to  the  answers ; 

and  a  further  answer  was  put  in  by  Matthews  Beachcroft. 
After  publication  had  passed,  the  plaintiff,  Eliza  Beachcroft, 

died  at  the  age  of  sixteen,  and  thereupon  a  bill  of  revivor  was 
filed  against  the  Attorney-General,  who  by  his  answer  claimed 
such  interest  as  his  Majesty  might  appear  entitled  to. 

From  the  written  and  parol  evidence  in  the  cause,  it  was 
clearly  proved  that  the  plaintiffs,  Samuel,  William,  and  Margaret 
Beachcroft,  were  acknowledged  by  the  testator  as  his  children, 
and  took  his  name;  that  they  were  sent  from  India  to  the 
defendants,  Matthews  Beachcroft  and  Thomas  Seward  Beach- 
croft, for  education.  It  was  in  proof  also,  that  the  plaintiffs, 
Eliza  and  George  Beachcroft,  were  born  previous  to  the  testator's 
*31,  and  sent  after  his  death  to  England.  The  evidence  also, 
from  the  correspondence  between  the  testator  and  the  defendants 
Matthews  Beachcroft  and  Thomas  Seward  Beachcroft,  clearly 
showed,  that  the  testator  felt  all  the  tenderness  and  anxiety  of  a 
parent  for  the  plaintiffs,  Samuel,  William,  and  Mary  Beachcroft. 

Mr.  Hart,  and  Mr.  Phillimore,  for  the  plaintiffs ;  and  Mr. 
Mitford,  for  the  Crown,  in  the  same  interest  with  the 
plaintiffs : 

From  the  whole  will  taken  together,  it  is  clear  that  future 
legitimate  children  were  not  in  the  testator's  contemplation. 

It  is  evident,  that  present,  existing  children,  were  meant  by 
the  testator,  and  being  a  bachelor  he  mu6t  mean  his  illegitimate 
children;  and  as  the  evidence  has  clearly  shewn  that  the 
plaintiffs  were  his  illegitimate  children,  and  acknowledged  as 
snch,  they  are  entitled  to  the  legacies.  It  was  not  necessary  to 
name  the  children  to  enable  them  to  take,  evidence  being  ad- 
missible to  ascertain  them.  On  this  point,  Gordon  v.  Gordon^ 
f  15  B.  B.  88  (1  Mer.  141). 
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[*435] 
[436] 


Earle  v.  Wilson,  t   and  Wilkinson  v.  A  dam,  I   are  authorities. 


Sir  Arthur  Pigott,  and  Mr.  ShadueU,  for  the  defendants : 

*  *  No  case  has  occurred  where  the  word  "children  "  in  a  will 
has  been  held  to  mean  other  than  legitimate  children.  Whenever 
illegitimate  children  have  been  allowed  to  take  under  a  will,  they 
have  been  clearly  designated  on  the  face  of  the  will.  *  *  An 
illegitimate  child  may  be  made  an  object  of  bounty,  provided  he 
is  clearly  designated  *on  the  face  of  the  will,  but  cannot  take 
under  a  bequest,  "to  my  children." 

[They  cited  Wilkinson  v.  Adam,\  CartwrialU  v.  Vawdry9%  God- 
frey v.  Davis,\\  Swaine  v.  Kennerhy^  Kenebel  v.  Scrafionft 
and]  Earle  v.  Wihon,\  X  a  bequest  to  a  child  "  of  which  A.  B.  is 
ensient  by  me"  was  held  bad,  as  leading  to  indecent  evidence. 
So  in  this  case,  if  evidence  is  to  be  allowed,  it  will  lead  to  in- 
decent evidence.    *    *    * 


April  23. 


[437] 


[  *439  ] 


The  Vice-Chancellor  (after  stating  the  case,  and  the  written 
and  parol  evidence,  observed) : 

The  evidence  unquestionably  proves  that  the  testator  had  five 
illegitimate  children,  and  that  three  of  them,  Samuel,  Margaret, 
and  also  William  Beachcroft  (who  is  since  deceased),  were  recog- 
nized by  him  as  his  children  in  India,  bore  his  name,  and  were 
committed  to  the  care  of  the  defendant  Beachcroft,  in  thit* 
country,  and  recognized  in  letters  by  the  testator.  It  appears 
also  clear,  that  the  plaintiffs,  Eliza  and  George,  were  born  pre- 
vious to  the  will.    *    * 

Where  there  is  a  latent  ambiguity  in  a  will,  parol  *evidence 
is  admissible  to  prove  the  identity  of  the  thing  devised  ;  or,  the 
identity  of  the  person  intended  to  take ;  and  whether  an  indi- 
vidual, or  a  class  of  children,  are  the  objects  of  the  testator' > 
bounty,  it  is  equally  a  case  for  parol  evidence.  In  construing  n 
will,  the  intention  is  the  polar  star,  and  to  discover  that,  the 


t  11  B.  B.  130  (17  Vee.  528). 
%  12  B.  B.  255  (1  V.  &  B.  422). 
5  5  B.  B.  108  (5  Ves.  530). 
||  5  B.  B.  204  (6  Yes.  43). 


U  12  B.  B.  269  (1  V.  &  B.  469). 
ft  6  B.  B.  498  (2  East,  530). 
ft  11  B.  B.  130  (17  Ves.  528). 
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words  and  context  of  the  will  must  be  considered ;  but  if  there  is 
a  latent  ambiguity,  evidence  is  admissible  to  show  who  the  tes- 
tator was  in  the  habit  of  considering  in  the  character  described 
in  his  will.  I  know  of  no  rule  which  prevents  illegitimate 
children  claiming  under  a  class  or  description,  as  well  as  any 
other  stranger.  Such  children  are  not  prohibited  from  taking, 
as  by  the  civil  law ;  and  I  see  no  reason  to  prevent  them  taking 
nnder  a  general  description.  It  is  immoral  to  become  the  father 
of  such  children,  but  having  them,  it  is  a  duty  to  provide  for 
them ;  it  would  be  an  aggravation  of  the  father's  fault  not  to  do 
so ;  and,  indeed,  by  several  statutes,  a  putative  father  is,  com- 
pellable to  provide  for  them. 

The  evidence  then  of  the  state  of  this  testator's  family  being  ad- 
missible, what  is  the  result  of  it  ?  When  he  made  his  will,  he  was 
unmarried,  and  had  five  natural  children.  Three  of  the  children 
appear  to  have  been  objects  of  his  solicitude — he  owns  them  as 
his  children — gives  them  his  name — sends  them  for  an  expensive 
.  education  to  this  country,  a  distant  country,  where  they  would 
he  totally  destitute,  unless  he  provided  for  them.  It  was  natural 
to  expect  he  would  provide  for  them  by  his  will ;  for,  whatever 
the  law  may  say,  *Nature  is  the  same,  and  interests  a  father  on 
hehalf  of  his  children,  of  whatever  description  they  may  be.  On 
reading  the  will,  the  first  bequest,  after  payment  of  his  debts,  is, 
"  to  my  children,"  &c.  What  children  ?  If  he  had  said,  "  to 
my  present  children,"  they  might  certainly  have  taken  as  a  class, 
to  be  ascertained  by  evidence ;  and,  being  unmarried,  he  must 
have  meant  his  illegitimate  children ;  such  as  were  reputed  as 
his  children  ;  for  there  is  no  imperative  rule  that  by  the  term 
"children  "must  always  be  meant,  legitimate  children.  *  *  Ille- 
gitimate children  may  take  as  a  class,  though  not  named,  if  they 
have  obtained  *a  name  by  reputation ;  and  notwithstanding  all  the 
difficulty  attending  the  inquiry  as  to  whose  children  they  were. 

When  certain  words  have  acquired  a  fixed  technical  sense, 
they  must,  when  used,  unless  otherwise  explained  in  the  will, 
be  taken  in  that  sense,  but  from  the  time  of  Elizabeth  the  word 
"  children  "  has  had  a  primary  and  a  secondary  sense ;  in  one 
sense,  meaning  legitimate  children ;  and  in  another,  illegitimate 
children. 
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[The  Vice-Chancellor  then  referred  to  the  cases  which  had 
been  cited,  and  continued  as  follows :] 

The  testator  does  not  appear  on  the  face  of  the  will  to  be  on- 
married;  there  is  a  latent  ambiguity;  and  evidence  is  admis- 
sible to  find  persons  to  fit  the  description.  All  the  authorities 
lead  to  that  conclusion.  The  word  present  is  not  introduced  in 
this  will.  Can  then  "my  children"  be  construed  in  the  same 
manner  as  if  the  words  were  "  to  my  present  children?  "  It  has 
been  argued,  that  this  testator  looked  forward  to  future  legiti- 
mate children,  and  therefore  there  is  nobody  to  compete  with 
these  plaintiffs,  respecting  the  meaning  of  the  words,  "my 
children."  He  meant,  it  is  said,  to  provide  prospectively  for 
future  legitimate  children,  and  that  the  case  is  not  like  a  pro- 
vision for  "  my  present  children." 

Taking  into  consideration  the  state  of  the  testator's  family  at 
the  time  of  making  his  will,  it  is  impossible  to  doubt  in  which 
of  the  two  senses  he  meant  to  use  the  term  "  children."  The 
general  presumption  is,  that  a  man  sitting  down  to  make  his 
will  designs  a  benefit  to  some  existing  object ;  he  seldom  looks 
only  to  the  future.  It  is  extravagant  to  suppose,  that  this  *tes- 
tator  had  only  future  possible  children  in  view,  disregarding 
wholly,  and  leaving  destitute,  those  whom  he  was  in  the  habit 
of  denominating  and  treating  as  his  children. — That  he  should 
manifest  a  parental  solicitude  for  children  who  did  not  yet  exist, 
and  at  the  same  time  exhibit  none  for  those  who  did,  who  were 
known  to,  and  tenderly  beloved  by  him.  Giving  to  each  a 
definite  portion,  5,0002.,  and  the  ultimate  residue  to  his  col- 
laterals, shews,  that  he  had  a  definite  number  in  view;  and 
that  he  recognized  his  legitimate  relatives  as  having  a  preferable 
title  to  a  part  of  his  fortune.  That  is  rational  enough  if  he  was 
providing  for  illegitimate  children ;  but  is  very  unlikely  if  he 
was  providing  for  future  legitimate  children.  "  My  children  " 
imports,  children  he  then  had.  For  all  these  reasons,  I  think  it 
is  reasonable  to  interpret  the  words  "  my  children  "  in  the  same 
way,  as  if  he  had  said,  "  my  present  children."  But  this  con- 
struction of  the  will  does  not  depend  merely  upon  the  first  clause 
of  it ;  for  the  next  clause  clearly  shews  what  was  meant.  "  To 
the   mother  of  my  children,  the  sum  of  Sicca  rupees  6,000, 
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which  I  request  my  executors  will  secure  to  her  in  the  most 
advantageous  way."  Was  that  a  provision  proper  for  the  in- 
tended wife  of  a  man  of  his  fortune  ?  Is  it  probable,  that  after 
giving  one  whom  he  thought  fit  to  be  his  wife  so  small  a  sum,  he 
should  think  it  necessary  that  his  executors  should  secure  it 
for  her?  Did  any  body  ever  describe  his  wife  by  the  term, 
"Mother  of  my  children?"  If  she  had  no  children  she  would 
not  have  taken  under  this  bequest.  This  second  clause  of  the 
will  is  explanatory  of  the  first ;  for  when  once  it  is  understood, 
he  therein  meant  to  describe  some  person  who  had  already  be- 
come the  mother  of  his  children  he  then  had,  he  must,  under  *the 
term  "  children,"  have  comprehended  children  already  born,  and, 
consequently,  as  he  was  unmarried,  his  illegitimate  children ; 
and  he  mast  be  supposed  to  have  used  the  same  word  "  children," 
in  the  preceding  clause  in  the  like  sense.  I  think,  therefore,  it 
is  clear,  that  existing  persons  were  meant,  and  that  they  take, 
as  in  the  case  of  Wilkinson  v.  Adam,  as  designated  persons. 
This  applies  to  the  three  children,  Samuel,  Margaret,  and  Wil- 
liam ;  and  though  the  two  last,  Eliza  and  George,  have  not  the 
same  evidence  to  distinguish  them  as  recognized  by  the  testator 
as  his  children,  that  will  not  prevent  their  having  the  benefit  of 
the  same  course  of  reasoning ;  for  it  being  ascertained  that  the 
testator  meant  living  children,  it  must  be  referred  to  the  Master 
to  inquire  what  persons  answer  the  description  of  his  children ; 
as,  where  a  bequest  is  made  to  "  grand-children,"  it  is  referred 
to  inquire,  who  answer  that  description.  They  fall  under  the 
same  class. 

These  are  the  circumstances  which  have  led  me,  after  much 
consideration,  to  decide  in  favour  of  the  plaintiffs.  I  am  far 
from  intending  to  sacrifice  principles  for  the  sake  of  a  particular 
case ;  but,  after  examining  this  case  according  to  established 
principles  and  authorities,  I  think,  ex  visceribus  of  the  will,  the 
legatees  whom  this  testator  must  have  intended  to  describe,  were 
not  the  possible  progeny  of  a  future  marriage,  but  existing  per- 
sons, children  already  bom ;  uniformly  designated  and  recog- 
nized by  him  in  that  character. 
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l»*  LYON  v.  MITCHELL. 

May  24—26. 

\ (1  Maddock,  467—488.) 

Plumeb,  ^  residue  of  personal  estate  was  directed  by  will  to  be  divided  equally 

amongst  the  testator's  sons,  I.  L.,  E.  P.  L.,  B.  L.,  and  G.  L.,  shave  and 
f  *67  I  share  alike,  as  tenants  in  common,  and  to  the  issue  of  their  several  and 

respective  bodies  lawfully  begotten ;  but  in  case  of  the  death  of  any  or 
either  of  them  without  issue  lawfully  begotten  living  at  the  time  of  his 
or  their  respective  deaths,  then  the  part  or  share  of  him  or  them  so 
dying  to  go  to  the  survivors  and  survivor  equally,  share  and  share  alike, 
and  to  the  issue  of  their  several  and  respective  bodies  lawfully  begotten. 
Held  that,  the  bequest  to  the  four  sons  passed  absolute  interests,  subject 
to  contingent  executory  bequests  over,  under  which,  on  the  death  of  any 
of  such  sons  without  issue,  his  share  survived  to  his  brothers. 

Benjamin  Lyon  the  elder,  by  his  will,  dated  the  12th  August, 
1776,  amongst  other  devises,  upon  which  no  question  arose;  gave 
to  his  executrix  and  executors,  and  their  heirs,  all  his  estates  in 
Jamaica,  in  trust,  to  sell  and  dispose  of  the  same,  and  the  monies 
arising  from  the  sale  to  lay  out  and  apply  as  the  testator  thereby 
directed,  as  to  the  residue  of  his  estate,  it  being  his  intent  and  that 
the  monies  arising  by  sueh  sale  should  be  considered  as  part  and 
pareel  of  the.  residue  of  his  estate ;  and  the  testator  gave  all  the 
rest  of  his  estate  real  and  personal  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  unto  his  executrix  and 
[  *468  ]  executors,  upon  trust,  to  pay  certain  legacies  to  his  "daughters 
and  an  annuity  to  his  wife,  and  the  residue  he  directed  "  to  be 
divided  equally  amongst  his  sons,  John  Lyon,  Edmund  P.  Lyon, 
Benjamin  Lyon,  and  George  Lyon,  and  such  son  and  sons  as  his 
wife  should  or  might  be  ensient  of  at  the  time  of  his  death,  or  at 
any  time  during  his  life,  if  such  son  and  sons  should  be  born 
alive,  share  and  share  alike,  as  tenants  in  common,  and  to  the 
issue  of  their  several  and  respective  bodies  lawfully  begotten ; 
but  in  case  of  the  death  of  any  or  either  of  them  without  issue 
lawfully  begotten,  living  at  the  time  of  his  or  their  respective 
deaths,  then  the  part  or  share  of  him  or  them  so  dying  should 
go  to  the  survivors  and  survivor  equally,  share  and  share  alike, 
and  to  the  issue  of  their  several  and  respective  bodies  lawfully 
begotten  ;"  and  the  testator  appointed  several  executors,  but  the 
defendant  Mitchell  and  Robert  Cooper  Lee  alone  proved  the  will. 
The  testator  died  in  1776,  soon  after  the  making  of  his  will, 
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leaving  six  children,  viz.  two  daughters  and  the  four  sons  before  Lton 
mentioned.  In  1783,  a  bill  was  filed  in  Jamaica,  by  Benjamin  Mitchell. 
Lyon,  one  of  the  testator's  sons,  the  husband  of  the  plaintiff 
Mary  Lyon,  against  the  executors,  and  an  account  was  rendered, 
and  a  release  was  afterwards  executed  by  the  testator's  four 
sons,  his  wife  and  daughters,  to  the  executors,  such  sons 
considering  themselves  as  the  only  persons  interested  in  the 
residue,  bequeathed  by  the  testator,  subject  to  the  legacies  and 
the  annuity. 

Robert  Cooper  Lee,  the  executor,  died,  leaving  the  defendant 
Lee  bis  executor,  who  proved  his  will. 

The  testator's  widow  and  daughters  were  living.  George, 
one  of  the  testator's  sons,  died  on  the  9th  Jan.,  1799,  intestate, 
unmarried,  and  without  issue;  and  letters  of  administration 
of  his  estate  were  granted  to  the  plaintiff,  [Mary  Lyon,  the 
widow  of  his  brother  Benjamin  Lyon] .  John,  the  eldest  son, 
died  in  1806  or  1807,  leaving  a  son,  George  Benjamin,  who  died 
under  age,  and  letters  of  administration  of  his  estate,  and  of  the 
estate  of  his  father,  were  granted  to  [the  defendant,]  Edmund 
Posey  Lyon.  Benjamin  died  on  the  5th  Sept.,  1800,  intestate, 
leaving  two  children,  viz.  John  P.  Lyon,  and  George  Edward 
Lyon,  who  both  died ;  and  letters  of  administration  were  taken 
oat  to  Benjamin  Lyon  and  his  two  sons  by  the  plaintiff,  their 
mother,  the  widow  of  Benjamin.  Edmund  P.  *Lyon  was  living,  [  *469  ] 
and  one  of  the  defendants. 

Under  these  circumstances,  the  bill  was  filed  by  the  plaintiff, 
claiming  to  be  entitled  to  one  third  part  of  the  residuary  estate 
of  the  testator. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Heald,  for  plaintiff. 

Mr.  Leach,  Mr.  Trower,  Mr.  Courtenay,  and  Mr.  Shadwell, 
for  the  other  defendants. 

The  Yicb-Chancbllok  (after  stating  the  facts  of  the  case) : 

*    *    The  great  question  in  this  cause  is,  whether  upon       [  471  ] 
the  true  construction  of  the  words  of  the  will,  the  four  brothers 
took  absolute  estates,  or  whether  the  words,  "  the  issue  of  their 
respective  bodies,"  are  to  be  considered  as  words  of  purchase, 
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Lyon       and  not  of  limitation,  and  that  the  four  brothers  are  to  be  con- 
Mitchell,    sidered  as  entitled  only  for  life,  with  remainder  to  their  issue,  as 
purchasers,  or  the  issue  to  take  as  purchasers  along  with  them, 
as  tenants  in  common. 

The  plaintiff  contends  the  issue  take  as  purchasers ;  if  that  be 
right,  the  construction  put  by  the  family  on  this  bequest  is 
wrong;  and  now,  after  forty  years — after  accounts  have  been 
taken  in  a  suit  against  the  executors  in  Jamaica — after  a  release 
executed  by  the  testator's  widow,  his  sons  and  daughters,  to  the 
executors,  and  a  division  of  the  property,  another  account  is 
required  to  be  taken ;  and,  certainly,  if  there  has  been  a  mistake, 
and  the  true  construction  of  the  will  is  such  as  the  plaintiff 
contends,  the  length  of  time,  and  other  circumstances,  will  not 
bar  her  claim. 

The  question  is  an  important  one.  The  testator  directed  his 
real  estates  to  be  sold,  and  the  produce  to  constitute  part  of  the 
residue  of  his  property.  The  produce  therefore  of  the  real  estates 
became  personal  property.  No  son  was  born  after  the  making 
of  the  will ;  so  that  no  question  arises  in  that  respect. 

In  the  construction  of  this  will,  there  are  two  considerations 
[  *472  ]  *  which  must  be  kept  distinct ;  the  one,  the  effect  of  the  bequest 
over ;  and  the  other,  the  effect  of  the  will  in  favour  of  the  four 
sons,  in  case  the  bequest  over  did  not  take  place.  These  two 
considerations  have  been  improperly  mixed  in  the  argument. 
The  validity  of  the  bequest  over  depends  upon  the  question 
whether,  or  not,  the  event  in  which  the  property  is  given  over, 
is  too  remote.  The  duration  and  extent  of  the  prior  estate, 
supposing  the  contingency  upon  which  it  is  to  go  over  does  not 
take  place,  is  a  perfectly  distinct  question.  I  have  already  dis- 
posed of  that  part  of  the  case  which  relates  to  the  bequest  over,  and 
shewn,  that  it  not  being  a  bequest  over  after  an  indefinite  failure 
of  issue,  but  on  the  failure  of  issue  living  at  the  death,  it  is  good, 
and  within  the  limit  allowed  by  law ;  the  alienation  of  the  pro- 
perty  not  being  indefinitely  suspended.  The  surviving  brothers, 
therefore,  took  whatever  interest  had  arisen  upon  that  con- 
tingency, which  only  arose  with  respect  to  George;  the  two 
brothers,  Benjamin  and  John,  having  died,  leaving  issue,  and 
Edmond  being  still  living,  and  having  issue. 
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Having  thus  divided  the  subject,  I  shall  consider  the  effect  of  Lyon 
the  first  bequest.  The  words  "  share  and  share  alike,  as  tenants  Mitchell. 
in  common/'  immediately  follow  the  persons  named  to  take,  and 
before  the  words  relating  to  their  issue,  as  if  determining  who 
were  the  persons  to  take.  The  testator  says,  they  shall  take 
"as  tenants  in  common,  share  and  share  alike."  One  would 
rather  suppose  that  there  terminated  the  immediate  persons  who 
were  to  take ;  because,  if  it  had  been  intended  that  the  issue  were 
also  to  take  with  their  *parents,  the  natural  course  would  have  [  **73  ] 
been,  to  have  given  the  property  "  to  John,  Edmund,  Benjamin, 
and  George,  and  their  issue,  to  take  as  tenants  in  common,  share 
and  share  alike ; "  but  by  interposing  the  words,  "  share  and 
share  alike/'  between  the  persons  who  are  named,  and  the  issue, 
it  seems  more  natural  the  first  persons  named,  viz.  the  four 
sons,  are  the  persons  who  are  to  take  "  share  and  share  alike,  as 
tenants  in  common ; "  and  all  that  follows  is  only  to  express,  by 
words  of  limitation,  the  quantum  of  interest  they  are  to  take. 
It  appears,  that  the  four  sons,  when  the  will  was  made,  had  no 
issue ;  they  were  minors,  I  believe ;  certainly  they  had  then  no 
issue ;  if,  therefore,  the  bequest  to  the  issue  of  the  sons,  is  by 
words  of  purchase,  it  is  in  favour  of  persons  not  existing ;  if  they 
were  words  of  limitation,  it  is  in  the  natural  order  of  things  to 
give  it  in  the  manner  stated,  to  regulate  the  quantum  of  in- 
terest intended  to  be  given  to  the  four  sons.  The  word  "  issue  " 
is  generally  used  in  a  will,  as  a  word  of  limitation.  It  may  be 
used  as  a  word  of  a  purchase,  if  such  appears  to  be  the  intention 
of  the  testator;  but  unless  such  intent  appears,  it  is  usually 
construed  as  a  word  of  limitation.  If  the  word  "  issue  "  is  here  to 
be  considered  as  a  word  of  purchase,  it  must  be  used,  either  for 
the  purpose  of  making  the  issue  tenants  in  common  with  their 
parents,  or  to  enable  them  to  take  in  remainder.  If  it  was  in- 
tended  to  make  them  tenants  in  common  with  their  parents,  in  the 
first  place,  as  I  have  already  observed,  it  comes  after  the  descrip- 
tion of  who  are  to  be  tenants  in  common ;  and  in  the  next  place, 
see  what  the  consequence  would  be,  if  "  the  issue  of  their  several 
and  respective  bodies/1  that  is,  the  issue  of  all  the  four,  were  to 
take  as  tenants  in  common,  with  their  four  parents.  *Suppose  [  **74  1 
there  were  children  and  grand-children  of  the  four,  are  they  all 
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Lyos        tinder  the  word  "issue,"  to  take  as  tenants  in  common  with 
Mitchell,    their  parents  ?    Suppose  one  of  them  had  ten  children,  and  the 
other  three  had  none,  are  the  ten  of  the  one  to  take  as  tenants 
in  common  with  their  parents,  and  the  other  three  ?    Whatever 
disproportion  in  the  number  of  children  each  may  have,  some 
leaving  children  and  some  none ;  some  having  many,  and  some 
few ;  some  sons,  and  some  daughters ;  is  it  to  comprehend  and 
blend  promiscuously  all  the  issue  to  take  in  common  with  their 
parents,  without  regard  to  the  number,  or  whose  children  they 
are,  and  including  all  the  grand-children,  supposing  the  word 
"issue"  is  to  be  extended  in  the  usual  way,  to  comprehend 
grand-children,  and  to  any  that  come  into  esse  during  the  life  of 
these  different  persons  ?     So,  if  they  are  to  take  in  remainder, 
there  will  be  the  same  difficulty  of  fixing  upon  the  claims  of 
individuals  that  are  to  take  under  it,  and  all  the  uncertainty 
of  the  quantum  to  be  taken  by  each,  arising  from  whom  may 
happen  to  come  within  the  description  of  issue ;  and  so  with 
respect  to  all  the  difficulties  that  would  arise  from  intermediate 
deaths ;  upon  the  death  of  any  child  born  at  any  time,  if  they  all 
took  as  fast  as  they  were  born  as  tenants  in  common,  their 
representatives  would  be  let  in,  or  the  words  that  carry  it  over, 
in  case  of  the  death  of  either  of  them  without  issue,  would  carry 
the  interest  of  a  deceased  child  over,  not  to  its  own  representa- 
tive, but  to  all  the  survivors  and  their  issue,  supposing  issue  in 
this  latter  member  of  the  will  is  to  be  construed  with  the  same 
generality,  to  make  another  division  among  that  number  of 
persons  who  may  represent  and  fill  the  character  of  issue. 

[  475  ]  It  is  a  general  rule  that,  whenever  the  words  of  a  will,  used  in 

a  bequest  of  personal  property,  would,  if  applied  to  real  property, 
give  an  estate  tail,  they  pass  an  absolute  interest  in  personalty, 
unless  the  testator  shews  a  clear  intention  that  they  shall  not  be 
so  construed.  There  can  be  no  doubt  that  the  words  in  this  will, 
would,  if  they  had  been  applied  to  real  property,  have  given  an 
estate  tail  to  the  four  sons.  Is  there  then  any  apparent  intention 
in  this  testator  that  the  words  of  this  will  should  not  have  the 
effect  of  passing  absolute  interests  to  the  sons  ?  This  is  not  the 
case  of  a  chattel  real,  if  any  distinction  in  that  respect  could 
arise ;  it  is  the  case  of  mere  personalty.    It  is  not  the  case  of  a 
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will  giving  the  property  to  four  persons,  for  life,  but  with  one        Lyon 

continued  sentence  (broken,  at  least,  only  by  the  words,  as  I  have    Mitchell. 

stated,  "  share  and  share  alike,  as  tenants  in  common,")  to  them, 

and  to  the  issue  of  their  several  and  respective  bodies.    There 

are  no  words  descriptive  of  the  quantum  of  interest  that  the  four 

are  to  take ;  no  words  that  import  an  intent  that  they  should  only 

take  it  for  life.    It  is  given  to  them  generally,  and  to  the  issue  of 

their  several  and  respective  bodies,  in  one  continued  sentence ; 

it  is  not  therefore  a  case  in  which  there  is  an  implied  estate  tail. 

It  is  an  express  estate  tail.    Words  that  would,  as  applied  to  a 

freehold,  pass  an  express  estate  tail,  and  not  by  implication. 

None  of  the  observations  applicable  to  such  cases  apply  to  this. 

The  property  is  given  to  four  persons  and  to  the  issue  of  their 

several  and  respective  bodies;  given  in  words  that  convey  a 

direct,  express,  estate  tail,  without  any  limitation  or  qualification 

of  any  kind  whatsoever.    It  is  given  not  by  a  settlement,  *but  by      [  *476  ] 

a  will,  to  these  four  sons  of  the  testator ;  and  given,  likewise,  as 

I  have  observed,  at  a  time  when  no  issue  of  those  sons  was  living. 

The  general  principles  I  have  stated  are  so  clear  that  it  is  hardly 

necessary  to  cite  particular  cases. 

The  Vice-Chancellor  then  referred  to  a  number  of  earlier 
cases  as  shewing  that  such  a  limitation  of  personal  estate  gave 
an  absolute  interest  and  continued  as  follows :] 

Prima  facie  the  words  give  an  absolute  interest ;  and  the  onus  [  479  ] 
lies  upon  the  other  side  to  shew  circumstances  that  lead  to  a  dif - 
ferent  conclusion.  What  are  the  circumstances  relied  on  in  this 
case,  as  leading  to  a  different  conclusion  ?  It  has  been  argued, 
that,  as  in  the  executory  bequest  over,  the  words  being  "  dying 
without  issue  living  at  the  time  of  the  death,"  the  bequest  over 
is  good,  and  has  the  effect  of  shewing  that  the  word  "  issue  " 
was  meant  to  be  used  as  a  word  of  purchase ;  but  I  do  not 
concur  in  that,  or  see  how  it  necessarily  follows,  that  because 
the  estate  was  to  go  over  in  the  event  of  the  party  dying  without 
children,  (supposing  "  issue  "  is  to  be  so  construed),  that  if  he 
has  children  he  is  not  to  have  the  absolute  interest  in  it ;  the 
two  propositions  are  perfectly  separate  and  distinct.  Surely  it 
is  competent  to  a  testator  to  say,  "If  my  sons  leave  children,  I 
mean  that  they  shall  have  an  absolute  interest  in  all  my  personal 
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Lyon  property;  but  if  it  ultimately  turns  out  that  they  leave  no 
Mitchell,  children  at  the  time  of  their  death,  or  if  any  one  of  them  should 
not,  I  give  it  over  in  the  way  I  propose."  If  it  could  be  shewn 
that  the  two  propositions  were  incompatible — that  to  give  an 
absolute  interest  in  one  event  was  incompatible  with  giving  it 
over  in  a  contrary  event,  then,  undoubtedly,  proving  the  second 

[  *480  ]  proposition  *would  prove  the  first ;  but  if  the  two  propositions 
may  stand  together,  viz.  that  he  should  give  it  absolutely  to  the 
sons  in  one  event,  and  give  it  over  in  another  event,  how  does  it 
at  all  advance  the  argument,  or  shew  that,  because  in  the  event 
of  the  sons  leaving  no  children  he  has  given  it  over,  that  tells  u* 
what  is  to  be  done,  if  the  son  has  children  ?  There  is  a  great 
deal  of  fallacy  in  the  argument,  arising  from  confounding  these 
two  questions.  The  validity  of  the  devise  over,  in  all  these 
cases,  undoubtedly,  depends  upon  the  nature  of  the  contingency, 
whether  it  is  a  general  contingency,  on  failure  of  issue,  or  a 
limited  one ;  but  when  the  contingency  has  not  happened,  and 
there  were  children,  the  question,  whether  the  parent  or  the 
child  is  to  take,  and  what  interest  they  are  to  take,  is  a  perfectly 
separate  and  distinct  question;  and  any  words  that  describe 
what  is  to  be  done  in  one  event,  do  by  no  means  necessarily 
determine  what  is  to  be  done  in  a  contrary  event.  You  mnst 
look  at  the  words  applied  to  each  event.  Suppose  the  testator 
to  say  distinctly,  "  I  mean  if  my  sons  should  have  children,  that 
the  parents  should  have  the  disposition  of  the  property  abso- 
lutely ;  but  if  they  have  no  children,  it  is  to  go  over ;  "  surely,  the 
two  propositions  are  compatible,  consequently  there  is  nothing 
that  leads  one,  because  there  is  such  a  bequest  over,  to  infer, 
necessarily,  that  the  parent  could  not  be  meant  to  have  an 
absolute  interest. 

It  is  very  material  to  advert  to  the  vital  principle  on  which  an 
executory  devise  depends.  It  is  not  to  take  effect  like  a 
remainder  expectant  on  the  regular  termination  of  the  prior 
estate  ;  if  it  were  so,  then,  certainly,  the  remainder  taking  effect 

[  *48i  ]  would  regulate  the  quantum  *of  the  first  estate ;  but  the  very 
principle  of  executory  bequests,  is,  that  a  contingency,  if  properly 
limited,  is  to  arise,  the  effect  of  which  is  to  defeat  the  prior 
estate — to  interrupt  it  in  its  intended  extent — to  terminate  it— 


TOL.XVL]      1816.    CH.    1  MADDOCK,  481—482.  255 

to  raise  a  new  use — a  thing  that  could  not  be  done  formerly  ;        Lyon 
for  where  you  had  once  disposed  of  the  absolute  interest  in  it,     Mitchell. 
you  could  not,  formerly,  have  made  any  subsequent  disposition 
of  it;  that  is  the  whole  effect  of  executory  devises  and  bequests  ; 
to  provide  for  the  contingencies  of  a  family,  after  you  have  given 
the  fee  or  absolute  interest,  in  a  certain  event,  it  is  to  be  defeated, 
and  to  give  way  to,  open,  and  let  in,  a  new  use — it  is  the  whole 
doctrine  of  uses  and  executory  devises  and  bequests,  and  arises 
on  a  principle  that  is  to  defeat,  destroy,  and  interrupt,  and  give 
a  new  course  to  the  prior  estate.    The  prior  estate  being  absolute 
in  one  event,  does  not  at  all  prevent  its  going  over  in  another 
event.    The  questions,  therefore,  are  perfectly  distinct.    It  is 
perfectly  immaterial  what  is  the  duration  of  the  first  estate,  or 
in  what  words  it  is  given  ;  and  it  is  quite  manifest  that  it  must 
be  so ;  because,  how  does  it  in  any  respect  signify  whether  the 
absolute  estate  is  given,  if  there  are  children,  to  the  parent  or 
the  child,  or  whether  it  is  first  given  to  500  persons  absolutely, 
vith  a  certain  contingency  ?    That  contingency  being  within  the 
proper  limits,  is  to  undo  that  estate,  whether  the  parents'  or  the 
child's  estate.     It  is  a  perfectly  distinct  question.    The  validity 
and  extent  of  the  first  estate  is  to  be  governed  by  the  words  that 
give  it,  and  not  by  the  words  of  limitation  over,  unless  where 
they  bear  upon,  and  unite  with,  and  tend  to  affect,  the  construc- 
tion of  the  prior  words,  and  which  in  many  cases  may  enable  us 
to  come  to  a  conclusion  respecting  it.    *It  is  quite  immaterial  to      [  **82  ] 
the  second  point,  therefore,  what  is  the  extent  and  limit  of  the 
first  bequest,  and  who  is  to  take  under  it.     If  the  bequest  had 
been  "  to  the  legatee  and  his  heirs,"  generally,  or  "  to  my  son 
absolutely  for  ever  "  it  would  not  have  signified,  provided  you 
cut  it  down  by  a  contingency,  whereby,  in  a  given  event  it  was 
to  go  away  from  that  son.    There  are  many  cases  of  that 
description;  as  where,  after  an  absolute  bequest,  the  words 
were,  "  if  he  dies  under  twenty-one  " — "  if  he  marries  without 
consent "  or  other  words  of  that  kind ;  a  contingency  to  arise 
▼ithin  a  life  in  being,  or  twenty-one  years  after.    The  first 
estate  being  absolute,  and  the  limitation  over  being  good,  are 
two  distinct  propositions ;  and  yet  a  great  deal  of  the  argument 
ia  the  present  case  has  arisen  entirely  from  the  limitation  over 
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Lyon  being  confined  within  a  life  or  lives  in  being;  as  to  which,  I  own, 
Mitchell.  I  cannot  see  how  that  has  any  bearing,  to  convert  the  word 
"  issue  "  into  a  word  of  purchase,  rather  than  a  word  of  limita- 
tion. It  certainly  has  the  effect  of  suspending  the  power  of  the 
parent  to  dispose  of  the  property  in  his  life-time.  What  then  ? 
that  is  the  effect  of  every  contingency  that  rides  over  an  absolute 
interest — to  all  other  purposes  an  estate  in  fee,  but  subject  to 
the  contingency.  That  is  the  effect  of  all  executory  devisee 
notwithstanding  the  estate  is  of  a  nature  that  would  otherwise 
give  the  power  of  alienation.  Suppose  the  interest  to  be  given 
to  the  issue,  either  in  remainder,  or  as  tenants  in  common,  they 
would  be  deprived  of  the  power  of  alienating  just  as  their  parents 
would,  because  it  would  depend  upon  their  leaving  issue  at  the 
time  of  their  death,  whether  they  were  to  take  or  not ;  therefore, 
the  suspended  power  of  alienation  for  a  given  period,  must  lx? 
the  necessary  consequence  of  the  contingency  whether  you  con- 
strue "  issue  "  to  be  a  word  of  limitation  or  a  word  of  purchase. 
[The  Vice-Chancellor  then  referred  to  and  distinguished  a 
number  of  early  cases  which  had  been  cited  on  behalf  of  the 
plaintiff's  contention,  that  the  word  "  issue  "  was  a  word  of  pur- 
chase and  not  of  limitation,  and  concluded  his  judgment  by 
saying :  ] 

Upon  a  review  of  all  the  authorities  that  have  been  cited,  I 
think  myself  perfectly  warranted  in  deciding  that  the  four  sons 
took  an  absolute  interest  in  this  property. 
I  487  ]  [The  minutes  of  the  decree,  were,  "  Cur.  Declare,  that  John 

Lyon,  Edmund  P.  Lyon,  Benjamin  Lyon,  and  George  Lyon,  the 
four  sons  of  Benjamin  Lyon,  the  elder,  the  testator,  in  the 
pleadings  named,  took  an  absolute  interest  in  the  clear  residue 
of  the  real  and  personal  estates  of  the  said  testator,  with  benefit 
of  survivorship,  in  case  any  or  either  of  his  said  sons  died  with- 
out issue  living  at  their  death  respectively ;  and  George  Lyon, 
one  of  the  said  four  sons  of  the  said  testator  having  died  without 
issue  living  at  the  time  of  his  the  said  George  Lyon's  death, 
declare,  that  the  plaintiff,  Mary  Lyon,  the  widow,  and  adminis- 
[  *488  ]  tratrix  of  the  goods  and  effects  of  *the  said  Benjamin  Lyon,  who 
was  one  of  the  surviving  sons  of  the  said  testator  Benjamin 
Lyon,  is  entitled  to  one  third  part  of  the  said  residue,  having 
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regard  to  the  releases,  dated  the  26th  February,  1794,  and  the 
25th  May,  1796 ;  and  that  the  defendant,  Edward  Pusey  Lyon, 
the  elder,  who  is  the  only  surviving  son  of  the  said  testator,  in 
his  own  right,  and  as  administrator  of  the  goods  and  effects  of 
John  Lyon,  the  other  of  the  sons  of  the  said  testator,  is  entitled 
to  the  remaining  two  third  parts  of  the  said  clear  residue  of  the 
aid  testator's  real  and  personal  estates,  Ac.  &c."] 


Lyon 

v. 

Mitchell. 


MOODIE  v.  REID.t 

(1  Maddock,  516—521.) 

A  husband  is  not  entitled  to  have  a  defective  execution  of  a  power  in 
his  favour,  by  his  wife,  supplied. 

The  plaintiff,  previous  to  his  marriage  with  his  late  wife, 
wh  Hoodie,  joined  with  her  in  a  settlement  *of  her  property, 
n  certain  events,  which  happened,  "  In  trust,  as  to  one  moiety 
hereof  for  the  plaintiff,  his  executors,  <fcc. ;  [and  as  to  the 
tber  moiety  thereof  for  such  persons,  and  purposes,  as  Sarah 
'rowther,  (afterwards  Mary  Moodie  deceased,  the  wife  of  the 
laintift),  by  deed  or  will,  to  be  by  her  signed  and  published  in 
be  presence  of,  and  attested  by,  two  or  more  credible  witnesses, 
hould  direct  or  appoint,  and  in  default  of  appointment,  upon 
nist,  for  the  person  or  persons  who  would  have  been  entitled 
hereto  in  case  the  said  Sarah  Crowther  had  died  sole  and 
fflmarried  intestate,  and  possessed  thereof.] 

Sarah  Moodie  made  her  will,  dated  4th  May,  1812,  bequeath- 
•i?  to  her  husband,  the  plaintiff,  the  property  over  which  a 
«*er  was  reserved  to  her  by  the  before-mentioned  settle- 
ment. The  will  concluded  with  these  *words,  "  Signed  by  me, 
&  4th  day  of  February,  1812,  Sarah  Moodie  ; "  and  the 
•'31  was  attested   thus,   "Witness,   Betty   Headington,   Jane 

faABDfGTON." 

The  defendants  who  were  entitled  to  the  property  in  case 

'CitedinJJtiyAeav.  WeU*(185\— 52)  9  Hare,  749, 769,  as  having  determined 
fte  point 

*•*.— VOL.  XVI.  S 


1816. 
May  24. 
June  2. 

Plumer, 
V.-C. 

[516] 
[  **17  ] 


[  '518  ] 
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moodie      the  power  was  not  executed,  insisted  the  power  was  not  well 
Reid.       executed. 

Evidence  was  adduced  by  the  plaintiff,  proving,  by  the  attest- 
ing witnesses  to  the  will,  that  the  testatrix  signed  and  subscribed 
her  name  to  the  paper  writing  produced ;  and  that  from  what  the 
testatrix  said  in  the  presence  and  hearing  of  the  witnesses,  they 
understood  it  to  be  her  will,  and  that  they  set  and  subscribed 
their  names  thereto,  in  the  presence  of  the  testatrix,  and  in  the 
presence  of  each  other. 

[The  questions  were,  First,  whether  this  will,  so  signed,  and 
attested,  was  a  good  execution  of  the  power  ;  and  Secondly,  if  it 
was  a  defective  execution,  whether  the  Court  would  supply  the 
defect  in  favour  of  the  plaintiff.  The  second  question  is  the  only 
point  any  longer  requiring  a  report.] 

Mr.  Hart,  and  Mr.  Roupell,  for  plaintiff : 

[  519  ]  *    *     Supposing  this  power  must  be  considered  as  defectively 

executed,  yet  it  is  a  case  where  equity  relieves ;  for  in  the  case 
of  powers,  and  of  copyholds,  a  defective  execution  of  the  one,  or 
the  want  of  a  surrender  in  the  other,  is  aided  in  equity.  All  the 
cases  are  alluded  to  in  Sugden  on  Powers ;  and  a  husband,  which 
this  plaintiff  is,  is  there  stated  as  one  of  the  favoured  person*, 
whom,  in  such  cases,  a  court  of  equity  relieves. 

Mr.  Blackburne,  for  the  defendants,  the  trustees. 

Sir  Samuel  RomiUy,  and  Mr.  Combe,  for  the  other  defen- 
dants : 
[  520  ]  *    *     Supposing  this  power  to  be  defectively  executed,  it  is 

not  a  case  where  this  Court  will  relieve.  Mr.  Sugden  is  mistaken 
in  supposing  the  Court  relieves  in  these  cases  in  favour  of  a 
husband.  The  case  he  cites,  is  Sergison  v.  Sealey;\  but  then* 
the  defect  was  supplied  because  there  was  the  valuable  considera- 
tion of  marriage ;  and  Lord  Habdwicee  expressly  puts  it  upon 
that.  There  is  no  precedent  where,  in  a  case  like  the  present  the 
husband  has  been  relieved.    *    *    * 

t  2  Atk.  412. 
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Mr.  Hart,  in  reply :  Moodie 

v. 
*    *    There  is  as  good  reason  for  supplying  a  defect  in  the        Rsro. 

execution  of  a  power  in  favour  of  a  husband,  as  of  a  wife  and 

child. 

The  Vice-Chancellor  :  June  2. 

In  the  argument  of  this  case,  two  questions  have  *arisen  ;  1st.  [*52i  ] 
Whether  the  power  is  well  executed ;  2nd.  Whether,  if  the  execu- 
tion is  defective,  it  can  be  relieved  against  in  equity.  If  the 
second  question  is  answered  in  the  affirmative,  it  is  unnecessary 
to  consider  the  first.  I  am  of  opinion,  that  if  the  power  is  not 
veil  executed,  a  court  of  equity  cannot  relieve.  The  Court  has 
already  gone  a  great  way  in  these  cases,  and  I  am  not  disposed 
to  go  beyond  the  decisions.  The  Court  has  supplied  a  defective 
execution  of  a  power,  in  favour  of  a  wife,  a  child,  a  purchaser, 
and  creditors ;  but  not  beyond  that.  It  is  too  late  to  consider 
whether  the  Court  was  justified  in  going  so  far,  but,  certainly, 
it  goes  no  farther;  it  does  not  extend  to  any  other  persons, 
and  if  the  Court  were  to  go  farther,  it  would  not  know  where  to 
stop. 

Sergison  v.  Sealey\  is  not  an  authority  to  shew  that  the  Court 
will,  on  behalf  of  a  husband,  relieve  against  a  defective  execution 
of  a  power;  though  in  an  able  and  ingenious  publication  J  it  is 
cited  as  an  authority  for  that  proposition.  In  that  case,  the 
husband  was  a  purchaser  by  marriage ;  and  it  was  because  he 
was  considered  as  a  purchaser  that  Lord  Habdwtcke  gave  relief. 
The  power  in  this  case  was  given  by  a  marriage  settlement,  but 
the  execution  of  it  was  a  mere  voluntary  act,  and  this  plaintiff 
cannot  be  considered  as  a  purchaser.  I  remember  no  case,  nor 
do  the  counsel  appear  to  be  aware  of  any,  where  a  husband, 
merely  as  such,  has  set  up  such  an  equity,  and  if  there  is 
no  such  case,  I  am  not  at  all  disposed  to  make  a  precedent. 


t  2  Atk.  412.  %  Sugden  on  Powers,  ed.  2. 


s  2 
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isle.  HARFORD  v.   PURRIER. 

*****  27'  (1  Maddock,  632—540.) 

Plumeb,  a  vendee,  before  a  conveyance,  having  agreed  with  a  tenant,  that  if 

-   '  he  had  a  conveyance  by  a  given  time,  the  tenant  should  quit  at  that 

[  632  ]  period,  and  the  tenant  misconstruing  the  agreement,  quitted  before  a 

conveyance  was  made,  so  that  the  land  was  untenanted  and  deteriorated, 

the  loss  held  to  fall  upon  the  vendee,  it  being  occasioned  by  his  agree- 

ment  with  the  tenant. 

Vendor  not  making  a  title  when  bill  filed,  pays  the  costs  up  to  the 
report  of  a  good  title. 

On  the  3rd  May,  1814,  this  bill  was  filed  for  a  specific  perform- 
ance of  an  agreement,  17th  June,  1818,  to  purchase  certain  lands 

[  *533  ]  in  fee.  By  the  agreement,  *500Z.  was  to  be  paid  immediately,  and 
was  paid ;  and  the  remainder  of  the  purchase-money  was  to  be 
paid  with  interest,  by  instalments ;  and  it  was  agreed  that  the 
defendant,  Purrier,  should  be  entitled  to  the  rents  and  profits  of 
the  estate  from  the  24th  day  of  June,  1818.    *    *    * 

[  534  ]  On  the  28th  September,  1818,  the  defendant  entered  into  an 

agreement  with  Prew,  the  tenant  of  the  purchased  estate,  that  he 
should  quit,  at  a  certain  time,  if  a  conveyance  was  made.  No 
conveyance  was  made  by  that  time ;  but  Prew,  misconstruing  the 
agreement,  quitted  the  premises. 

[In  the  course  of  the  proceedings  in  this  suit,  a  reference  as  to 
title  was  directed,  and  the  Master's  report,  dated  the  20th  Feb. 
1816,  stated  that  the  plaintiff  first  deduced  a  good  title  under 
such  reference.] 

[  533  ]  In  the  affidavit  of  John  Eudwell,  a  surveyor,  it  was  stated. 

that  the  purchased  estate,  by  being  untenanted,  had  become  very 
considerably  depreciated  and  reduced  in  value. 

On  the  part  of  the  plaintiffs,  an  affidavit  was  produced,  of  John 
Fowler,  who  swore  that  he  had  been  employed  since  June,  1814, 
in  looking  after  the  estate,  the  same  being  untenanted,  in  con- 
sequence of  which,  the  house  and  buildings  had  been  much 
injured  by  the  weather;  but  that  the  hedges,  gates,  mounds 
and  fences,  belonging  to  the  estate,  were  then  in  better  condi- 
tion than  when  the  same  was  in  the  occupation  of  Prew,  the 
late  tenant. 
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Sir  Samuel  Romilly  and  Mr.  Beames,  for  the  plaintiffs:     Harpobd 
[claimed  the  usual  decree  for  a  specific  performance.]  purrieb. 

Mr.  Leach,  and  Mr.  ShadweU,  for  the  defendant :  [  536  ] 

*  *  There  must  be  the  usual  decree  for  a  specific  perform- 
ance ;  bat  two  questions  are  to  be  considered :  1st.  As  to  the 
costs;  and  2ndly.  As  to  compensation,  the  estate  having  been 

deteriorated  subsequently  to  the  agreement  for  the  purchase. 
*    •    # 

In  this  case,  the  plaintiff  must  pay  the  costs  of  the  suit  up  to 
the  period,  when  the  Master  reported  a  good  title  could  be  made. 
Then,  2ndly.  As  to  the  compensation  claimed.  The  purchaser 
calculating  upon  having  a  good  title,  on  the  24th  December, 
enters  into  a  conditional  agreement  with  the  tenant,  that  if  he 
has  a  conveyance  by  that  time,  the  tenant  is  to  quit  the  premises. 
This  agreement  he  made,  as  he  might,  without  any  communica- 
tion with  the  vendors.  The  tenant,  without  any  warrant  for  so 
doing,  quits  the  farm.  As  no  conveyance  was  made  by  the 
vendors  by  the  *24th  December,  the  tenant  ought  not  to  have  [ #537 1 
quitted.  It  was  the  vendor's  duty  to  see  that  the  tenant  did  not 
quit  the  farm  and  neglect  the  lands.  The  defendant  had  nothing 
to  do  with  the  estate,  until  it  was  conveyed  to  him  ;  and  the  loss 
occasioned  by  the  misconduct  of  Prew,  the  tenant,  ought  to  fall 
upon  the  vendors.    *    *    * 

Sir  Samuel  Romilly,  in  reply : 

*  *    Here,  if  the  vendee  had  not  made  this  agreement  with       [  538  ] 
the  tenant,  no  loss  would  have  happened ;  and  therefore  he  must 

be  responsible  for  it. 

The  Vice-Chancellor  (after  stating  the  facts  of  the  case) :  </»**  27. 

*  *  With  respect  to  the  compensation  contended  for,  I 
shall  first  consider  the  point  generally,  and  then  advert  to  the 
particular  circumstances  of  this  case. 

It  is  the  established  doctrine  of  equity,  that  if  a  contract  to 
purchase  is  to  be  completed  at  a  given  period,  and  the  title  is 
finally  made  out,  the  parties  continuing  in  treaty,  and  the  pur- 
chaser not  by  any  acts  released  from  his  bargain,  the  estate 
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Harford     is  considered  as  belonging  to  the  purchaser  from  the  date  of  the 
Pqbkier.     contract,  and  the  money  from  that  time  as  belonging  to  the 
vendor.    Ever  since  the  17th  June,  1813,  therefore,  a  good  title 
[  *539  ]      having  been  made,  the  estate  must  *be  considered  as  the  estate 
of  the  defendant,  and  he  has  a  right  to  an  account  of  the  rents 
and  profits  from  that  time ;   and  the  vendor  is  entitled  to  the 
purchase-money,  with  51.  per  cent,  interest,   according  to  the 
contract,  from  the  same  period ;   and  the  consequence  is,  that  if 
after  the  contract  the  estate  be  improved  in  the  interval,  or  if 
the  value  be  lessened  by  the  failure  of  tenants,  or  otherwise,  and 
no  fault  on  either  side,  the  vendee  has  the  benefit,  or  sustains 
f  540  ]       the  loss.     *     *     But  though,  generally,  a  loss  falls  on  the 
vendee,  there  may  be  circumstances  arising  out  of  the  conduct 
of  the  vendor,  in  delaying  the  completion  of  the  title,  which  mar 
exonerate  the  vendee  from  the  loss.     But  is  any  such  special 
case  here  made  out?     Here,  the  loss  was  occasioned  by  the 
agreement  which  the  tenant  so  improvidently  m^de  with  the 
vendee,   and   which    the  former  certainly  misconstrued ;    for, 
according  to  the  strict  construction  of  his  foolish  agreement,  he 
was  not  entitled  to  quit  the  premises  at  the  time  he  did.     But 
for  that  agreement,  the  tenant  would  not  have  quitted;   and 
therefore  the  vendee   by  entering  into  the  same,  without  the 
knowledge  of  the  vendors,  was  the  innocent  cause  of  the  loss 
occasioned  by  it.      Soon  after  the  tenant  quitted  the  farm,  the 
vendor,  to  prevent  injury  to  the  estate,  proposed  that  an  inter- 
mediate possession    should  be  given  to  some  person,  without 
prejudice  to  the  matters  in  dispute,   but  that   proposal  was 
rejected ;  and  afterwards  the  vendors  put  a  person  in  possession ; 
and  an  order  of  the    Court  was  obtained   to  sell   the  crops, 
without  prejudice  to  the  rights  of  the  parties. 

This,  therefore,  is  not  that  clear  case  which  calls  upon  me  to 
say,  contrary  to  the  general  rule,  the  vendor  must  sustain  the 
loss  which  has  happened.    It  must  fall  upon  the  vendee. 
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1816. 
Aug.  7. 


Ex  paete  ANDREWS,  In  re  EMETT.  t 

(1  Maddock,  573—577.) 

A  husband  and  wife  assign  to  two  creditors  of  the  husband  a  contin-  v^a*' 
gent  interest,  to  which  the  wife  would  be  entitled  if  she  survived  a  par- 
ticular person.  The  creditors  insure  the  wife's  life.  She  dies  before  [  573  J 
the  contingent  interest  fell  in,  and  the  creditors  receive  the  insurance 
money.  The  husband  being  a  bankrupt,  the  creditors  are  only  allowed  to 
prove  the  amount  of  what  was  due  to  them  after  deducting  the  money 
received  from  the  insurance  office,  minus  the  sum  paid  for  the  insurance 
and  expenses. 

Thb  facts,  and  material  arguments  in  this  case,  appearing 
in  the  judgment  of  the  Court,  render  any  further  statement 
unnecessary. 

The  Vice-Chancellor  :  [  574  ] 

Stephen  Emett,  the  bankrupt,  being  indebted  to  each  of  his 
brothers,  Charles  Emett  and  Thomas  Emett,  in  1814,  in  order 
to  cover  the  debts  due  to  them,  executed  an  assignment  to  each 
of  them  of  a  contingent  interest,  to  which  he  was  entitled,  deter- 
minable on  the  death  of  his  wife  Margaret. 

In  January,  1815,  each  of  the  brothers  insured  his  interest  in 
the  life  of  Margaret  E. ;  and  on  her  death,  in  March  of  the  same 
year,  received  from  the  insurance  office  200Z.  Under  the  com- 
mission subsequently  issued  against  the  bankrupt,  each  of  the 
brothers  proved  the  whole  of  his  debt,  without  deducting  the 
sum  received  from  the  insurance  office.  The  question  is,  whether 
so  much  of  the  proof  should  be  expunged. 

Upon  the  argument,  I  thought  it  right  to  be  furnished  with 
the  deeds  of  assignment.  They  are  both  dated  29th  October, 
1814,  made  by  the  bankrupt  and  his  wife,  of  the  one  part,  and 
Charles  Emett  and  Thomas  Emett  respectively,  of  the  other 
part.  The  first  deed  assigns  three-fourths  of  the  interest  to 
Charles,  the  second,  one-fourth  to  Thomas,  upon  trust,  in  the 
first  place  to  reimburse  themselves  all  costs,  expenses,  &c. ;  next, 
to  retain  their  debts  respectively,  and  then  to  pay  the  overplus 
to  Stephen  Emett. 

Upon  the  argument,  this  case  was  assimilated  to  that  of 

t  Ex  relatione. 
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Ez  parte     Oodsall  and  Boldero  (9  East,  72),  of  which  it  is  the  converse. 
inre"8*    Here  the  party  has  recovered,  not  his  debt,  but  the  sum  insured 

Emett.      by  his  policy.    But  it  is  said,  that  inasmuch  as  in  that  case  the 
transactions  were  blended,  and  what  was  paid  by  the  executors 

I  *67d  ]  absolved  *the  office,  so  payment  by  the  office  discharges  the 
debt.  It  may  be  argued,  however,  that  it  does  not  necessarily 
follow,  that  the  Court,  deciding  that  the  party  having  been  paid 
by  the  executors,  could  not  recover  from  the  office,  would  have 
decided,  that  having  been  paid  by  the  office,  he  could  not  recover 
from  the  executors.  The  contract  with  the  insurance  office  must 
be  a  contract  of  indemnity;  it  would  be  legal  only  as  an 
indemnity  commensurate  with  the  interest  of  the  party.  The 
contract  is  to  indemnify  from  loss,  but  there  was  no  loss.  That 
case,  therefore,  though  it  bears  on  this  question,  does  not 
conclude  it.  But  another  point  arises  on  the  assignments, 
which  must  decide  this  case.  The  assignments  have  placed 
Charles  and  Thomas  Emett  in  the  situation  of  trustees.  The 
bankrupt  and  his  wife  have  conveyed  their  contingent  interest 
to  them,  as  trustees,  to  act  for  them,  with  indemnity  against 
expenses,  covenant  not  to  interfere,  and  express  devolution  of 
their  whole  right  and  title. 

From  the  date  of  this  contract  the  bankrupt  and  his  wife 
could  not  themselves  have  insured  in  respect  of  their  property — 
having  assigned  it  to  a  trustee,  they  no  longer  had  an  insurable 
interest. 

The  trustee  then  acting  in  part  for  himself,  in  part  for  them, 
does  an  act  beneficial  to  both  parties;  at  his  own  expense 
meliorating  the  property ;  laying  out  money  for  the  benefit  of 
himself  and  his  cestui  que  trust.  The  result  of  the  act  is,  that 
the  estate  is  benefited  2002.  Shall  he  be  allowed  to  appropriate 
this  benefit? 

[  *576  ]  It  is  clear,  that  a  trustee  never  can  use  for  his  own  ^benefit 
the  property  committed  to  his  trust,  as  in  the  common  instance 
of  a  renewal  of  a  lease.  Although  it  appears  that  the  lessor 
would  not  have  renewed  with  the  cestui  que  trust,  yet  the  trustee 
making  a  contract  for  himself,  and  with  his  own  money,  cannot 
set  up  a  title  adverse  to  that  of  his  cestui  que  trust,  and  holds 
the  renewed,  as  he  held  the  old  lease. 
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That  is  not  precisely  the  present  case,  because  here  the  .insurer     Ex  parte 

Andrews 
had  an  insurable  interest.    He  insured  his  interest :  but  he  acts        jn  re    ' 

subject  to  all  the  jealousy  with  which  the  Court  regards  a  trustee       Emett. 

acting  on  the  property  for  his  own  benefit. 

The  trustee  never  could  have  insured  unless  the  property  had 
been  assigned  to  him ;  the  means,  therefore,  of  acquiring  the 
sum  received  from  the  insurance  office,  originates  with  the 
bankrupt  and  his  wife ;  they  divest  themselves  of  all  dominion 
over  it  by  committing  it  to  a  trustee. 

It  appears  extremely  difficult  to  maintain,  that  the  trustee 
being  allowed  his  payments,  is  not  to  account  for  what  he  has 
received  for  an  advantage  made  of  property  committed  to  him  as 
trustee ;  for  property  acquired  partly  by  his  own  act,  partly  by 
the  assignment,  the  act  of  the  bankrupt. 

Being  enabled  by  the  act  of  the  bankrupt  to  obtain  part  of  his 
debt,  he  cannot  prove  the  whole. 

I  have  had  considerable  doubt  on  the  question;   but  think       [ 577 J 
that  the  party  must  account  (being  allowed  what  he  has  expended, 
including  the  premium)  and  the  surplus  must  be  deducted  from 
the  proof. 

Mr.  Wingfield,  for  the  petition. 

Mr.  West,  against  it. 
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]8i6.  Ex  parte  HAEEIS,  In  re  CHKISTOPHER- 

Avg' 15,  (1  Maddock,  583—590.) 

Pl^*eb»  Order  for  goods  by  two  partners ;  afterwards  partnership  dissolved : 

*"  *  a  bill  drawn  on  the  two  partners,  but  accepted  only  by  one,  who  earned 

[  583  ]  on  a  separate  trade,  and  the  goods  delivered  to  him,  no  claim  can  be 

made  on  the  other  partner. 

On  a  dissolution  of  partnership,  the  retiring  partner  sells  the  concern, 
with  the  partnership  property,  to  the  other,  but  some  of  the  partnership 
property  remains  in  the  partnership  names,  and  in  the  order  and  dis- 
position of  both.  They  afterwards  become  bankrupts,  and  separate 
commissions  issue  against  them.  There  being  property  outstanding  in 
the  partnership  names,  the  joint  creditors  cannot  prove  under  the  sepa- 
rate commission  against  the  retiring  partner. 

Prior  to,  and  in  the  month  of  October,  1814,  Harris,  and 
others,  the  petitioners,  carried  on  the  business  of  wine  mer- 
chants, and  had  a  house  at  Oporto. 

In  the  same  month  of  October,  1814,  Thomas  Christopher  and 
John  Beay,  who  then  carried  on  the  business  of  wine  merchants, 
in  copartnership,  gave  an  order  to  the  petitioners  to  supply  them 
with  one  hundred  pipes  of  port  wine,  which  order,  on  the  18th 
of  the  same  month,  was  forwarded  to  their  house  of  business  at 
Oporto,  and  on  the  24th  of  January,  1815,  the  wine  was  shipped 
at  Oporto  for  England,  and  consigned  to  Christopher  and  Beayt 
the  bills  of  lading  being  forwarded  to  them;  and  the  wine 
arrived  in  the  Thames  in  March  following. 

In  the  month  of  December,  1814,  Christopher  and  Beay 
[  *584  ]  agreed  to  dissolve  their  partnership  on  or  from  *the  81st  of  that 
month,  and  notice  of  such  dissolution  was  inserted  in  the 
London  Gazette.  The  terms  of  the  dissolution  were,  that 
Christopher  should  receive  10,0001.  in  stock,  cash,  and  bills,  in 
discharge  of  all  claims  and  demands  on  the  partnership  pro- 
perty, and  that  Beay  should  receive  and  pay  all  the  debts  due 
and  owing  to  and  from  the  said  co-partnership,  and  release  and 
indemnify  Christopher  therefrom ;  and  a  memorandum  in  writing 
to  that  effect  was  drawn  up  and  signed  by  Christopher  and  Beay. 
Afterwards,  in  pursuance  of  this  agreement,  the  sum  of  10,000/. 
was  paid  to  Christopher ;  and,  from  the  time  of  the  dissolution 
of  the  partnership,  Beay  continued  in  the  house  of  business 


Chbisto- 

PHEE. 
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where  the  partnership  had  been  carried  on ;  sold  and  disposed     Ex  parte 
of  the  quondam  partnership  property  as  he  thought  proper ;  con-        in  re  ' 
turned  the  trade  on  his  own  separate  account,  and  contracted 
debts  and  engagements  in  his  sole  name:  Christopher  also 
carried  on  the  trade  of  a  wine  merchant,  in  another  place,  on 
his  separate  account. 

On  the  shipping  of  the  wine  at  Oporto,  the  house  there  drew 
a  bill  of  exchange,  dated  1st  January,  1815,  for  the  sum  of 
4,2001.,  the  amount  of  the  wines,  on  Christopher  and  Beay, 
payable  at  twelve  months  date  to  the  order  of  the  petitioners. 
Upon  this  bill  being  presented  for  acceptance  at  the  house  of 
Christopher  and  Beay,  Beay  refused  to  give  a  joint  acceptance, 
and  accepted  the  bill,  in  his  own  name  only.  The  wines  were 
delivered  to  Beay,  in  March,  1815. 
On  the  81st  July,  1815,  Beay  was  declared  a  bankrupt. 
On  the  22nd  August,  1816,  Christopher  was  declared  a  bank- 
rupt. 

On  the  29th  August,  1816,  the  petitioners  applied,  but  were  not       [  685  ] 
permitted,  to  prove  their  debt  under  Christopher's  commission. 

Under  these  circumstances  a  petition  was  presented,  praying, 
that  the  commissioners  might  be  directed  to  admit  the  proof,  or, 
if  the  petitioners  were  not  allowed  to  prove  their  debt  against 
the  separate  estate  of  Christopher  until  the  whole  of  the 
separate  creditors  were  fully  paid  and  satisfied,  then  that  the 
commissioners  might  be  directed  to  enter  a  claim  for  the  peti- 
tioners on  the  proceedings  under  the  commission,  for  the  amount 
of  their  debt ;  and  in  case  there  should  be  any  surplus  of  the 
separate  estate,  after  paying  the  separate  creditors  in  full,  that 
such  surplus,  or  a  sufficient  part,  might  be  paid  to  the  peti- 
tioners. 

Mr.  Cullen,  in  support  of  the  petition : 

There  being  no  solvent  partner,  nor  any  partnership  effects, 
this  petitioner  is  entitled  to  prove  under  Christopher's  separate 
commission.  By  the  agreement  on  the  dissolution  of  the  part- 
nership, all  the  partnership  effects  became  the  sole  and  separate 
property  of  Beay.  He  acted  upon  it  as  such,  and  carried  on  the 
trade  on  his  separate  account,  and  contracted  debts. 
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Ex  parte  Mr.  Cooke,  contra  : 

Harris, 
in  re  It  is  true,  there  is  no  solvent  partner,  but  there  certainly  are 

C'HRISTO- 

pheb.  partnership  effects,  and  therefore  these  petitioners  are  not  entitled 
to  come  upon  Christopher's  separate  estate.  The  agreement  on 
the  dissolution  of  the  partnership  was  as  stated,  but  there  i* 

[  *586  ]  partnership  *property,  the  possession  of  which  was  not  delivered 
to  Beay.  The  debtors  to  the  partnership  of  Christopher  and 
Beay  had  notice  that  the  partnership  was  dissolved,  but  they 
had  no  notice  that  the  partnership  debts  were  assigned  to  Beay. 
consequently  the  debts  remained  "  in  the  order  and  disposition  " 
of  Christopher  and  Beay,  and  under  the  21  Jac.  c.  19,  must  be 
considered  still  as  partnership  property.  At  the  time  of  the 
dissolution  of  the  partnership,  and  at  the  bankruptcies  of  Beay 
and  Christopher,  there  was  also  some  port  wine  of  the  partner- 
ship standing  in  their  names  in  the  London  Docks,  without  any 
notice  having  been  given  of  any  alteration  of  the  property.  This, 
therefore,  under  the  statute  of  James,  t  must  be  considered  as 
partnership  property,  it  remaining  "in  the  order  and  disposi- 
tion "  of  Christopher  and  Beay. 

There  is  another  fundamental  objection  to  this  petition.  The 
debt  of  the  petitioner  must  be  considered  as  the  separate  debt  of 
Beay  only.  The  order  for  the  wines,  it  is  true,  was  in  the  joint 
names,  but  before  the  delivery  of  them  the  partnership  was 
dissolved,  and  the  petitioners  had  notice  of  the  dissolution.  The 
petitioners  drew  a  bill  for  the  wines  on  Christopher  and  Beay, 
but  when  it  was  presented  at  the  house  where  the  partnership 
had  formerly  been  carried  on,  and  where  Beay  carried  on  his 
separate  concern,  Beay  refused  to  accept  the  bill  in  the  partner- 
ship firm,  and  accepted  it  only  on  his  own  separate  account,  and 
in  his  own  name,  and  the  wines  were  afterwards  delivered  to 

[  *587  ]  Beay.  It  must,  therefore,  be  considered  as  a  delivery  *of  the 
goods  to  Beay  only,  and  on  his  separate  account ;  a  debt  of  his ; 
nor  did  the  petitioners  think  of  making  any  demand  on  Chris- 
topher until  it  was  found  that  Beay  was  insolvent. 

Mr.  Culleny  in  reply :     *    *    * 

t  21  Jac.  I.  c.  19.    [Rep.  6  Geo.  IV.  c.  16,  a.  1.] 
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The  Vicb-Chancellob  :  Ex  parte 

Harris, 
Two  questions  arise  out  of  this  petition;  1st,  Whether  the        in  re 

petitioner's  debt  is  to  be  considered  as  the  separate  debt  of       PHeb.  ' 
Beay?  and  2dly,  Whether,  supposing  it  a  partnership  debt, 
there  are  any  outstanding  joint  effects ;  for  if  there  are,  it  is 
very  clear  the  petitioners  cannot  prove  against  the  separate 
estate  of  Christopher. 

With  respect  to  the  first  question,  it  is  said  that,  though  the 

wines  were  originally  ordered  by  both,  they  *were  only  delivered      [  *588  ] 

to  Beay.     The  joint  order  was  on  the  14th  October,  1814,  to 

send  one  hundred  pipes  of  port  wine  from  Oporto;  and  notice 

was  given  by  Christopher  and  Beay  to  the  petitioners,  on  the 

31st  December,  1814,  that  they  had  dissolved  their  partnership. 

After  this  notice,  the  bill  for  the  wines  was  drawn  from  Oporto 

1st  February,  1815,  before,  as  it  is  admitted,  notice  had  reached 

the  house  there,  of  the  dissolution  of  the  partnership.    The  bill 

was  drawn  in  the  same  manner  as  bills  had  before  been  drawn, 

on  the  partnership,  such  bills  having  before  been  accepted  in  the 

joint  names.    When  this  bill  for  4,300Z.  was  presented  to  Beay, 

he  refused  to  accept  in  the  joint  names,  and  would  only  accept  it 

separately,  and  on  his  individual  account.     The  petitioners  not 

then  having  delivered  the  wines,  might  have  refused  to  do  so, 

unless  a  joint  acceptance  was  given ;  but  instead  of  doing  so, 

they  take  the  separate  acceptance  of  Beay,  and  afterwards,  in 

March,  deliver  the  goods  to  Beay  alone.    It  is  sworn  also,  that 

the  petitioners  had  other  transactions  in  the  way  of  business, 

with  Beay  alone,  and  also  bought  goods  of  him  in  his  separate 

trade ;  and  it  is  only  when  Beay  became  a  bankrupt,  that  they 

make  any  intimation  of  their  claim  upon  Christopher.     The 

l>etitioners  do  not  swear  they  delivered  the  goods  to  Christopher 

and  Beay,  upon  the  joint  credit  of  the  two ;  and  it  is  sworn  by 

Christopher,  that  he  did  not  consider  the  wines  as  his.    If  this 

case  went  before  a  jury,  I  think  they  would  have  no  doubt  that 

this  was  the  separate  debt  of  Beay ;  and  such  is  my  conclusion, 

from  the  affidavits.    This  puts  an  end  to  the  petition. 

With  respect  to  the  other  point,  there  is  no  case  *where  an      [  **>>o  ] 
agreement  between  two  partners,  on  a  dissolution  of  the  partner- 
ship, has  been  held  to  convert  the  partnership  property  into 
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Ex  parte      separate  property,  unless  where,  according  to  the  nature  of  the 
\n^      property,  there  has  been  a  change  of  possession  in  pursuance 

Cpher!0"     °*  *^e  agreemen*«  Ex  parte  Buffing  and  other  cases,!  determine, 
that  two  partners  may,  bond  fide ,  agree  to  dissolve  their  co-pan- 
nership,  and  that  what  was  before  the  property  of  the  two,  shall 
become  the  separate  property  of  one;  but  those  cases  do  not 
decide  that  such  an  agreement  is  complete,  though  possession  of 
the  partnership  property  is  not  given  according  to  the  contract. 
To  render  such  agreement  complete,  possession  of  the  partner- 
ship property  must  be  given  by  the  retiring  partner  to  the  other. 
If  no  change  of  possession  follows  the  agreement,  agreeably  to  the 
contract,  the  property,  in  case  of  bankruptcy,  is  considered  as 
partnership  property,  the  quondam  partners  continue  the  visible 
owners,  and  it  is  within  the  statute,  it  being  in  their  order  and 
disposition ;  and  in  case  they  become  bankrupts,  it  is  not  the 
separate  property  of  the  one  partner,  but  must  be  considered  as 
partnership  property ;  and  divisible  amongst  the  partnership 
creditors.    In  this  case,  there  was  no  change  of  possession  as  to 
the  wines,  or  the  debts.    The  wines  remained  at  the  docks  in  the 
names  of  Christopher  and  Beay;   they  appear  there  as  joint 
property;  no  possession  of  them  was  given  according  to  the 
[  *5do  ]      contract.     These  wines,  therefore,  were  *"  in  the  order  and  dis- 
position "  of  Christopher  and  Beay ;  and  being  so,  the  statute  of 
James  applies,  and  they  must  be  considered  as  outstanding  part- 
nership property.    On  both  points,  therefore,  this  petition  is 
unfounded. 

Petition  dismissed,  with  costs. 

t  5  R.  R.  237  (6  Ves.  119).  William*,  8  B.  R.  62  (11  Ves,  3). 

X  See  ante,  p.  233,  and  Ex  parte 
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MARPLES  v.  BAINBRIDGE.  mm. 

(1  Maddock,  590-593.)  Aug^  29. 

The  testator  bequeathed  to  A.  M.  "  should  she  survive,  and  continue       Plumer, 
unmarried,  all  his  goods,  chattels,  estate,  and  effects,  at  the  time  of  his 
death,  to  use,  occupy,  and  possess  the'  same  during  the  term  of  her        [  590  ] 
natural  life,  and  from  and  immediately  after  her  death,"  he  disposed  of 
the  same.    A.  M.  married.    The  condition  held  to  be  only  in  terrorem. 

Thomas  Mabples,  by  his  will,  11th  January,  1805,  bequeathed 
to  his  wife,  Anne  Marples,  "  should  she  survive  and  continue 
unmarried,  all  his  goods,  chattels,  estate,  and  effects  at  the  time 
of  his  death,  to  use,  occupy  and  possess  the  same  during  the 
term  of  her  natural  life,  and  from  and  immediately  after  her 
death,"  he  disposed  of  the  same.  The  testator  also  bequeathed 
to  his  wife  the  tenant  right  of  his  farm  at  S ,  and  ap- 
pointed Bainbridge,  and  another,  executors  of  his  will ;  but 
Bainbridge  alone  proved  the  will. 

The  testator  died,  15th  January,  1805.  Anne  Marples,  the 
testator's  widow,  entered  into  possession  of  the  farm,  and  of  the 
testator's  property;  and  afterwards,  7th  April,  1806,  married 
the  defendant  George  Andrew. 

The  plaintiffs,  some  of  them  legatees,  and  all  of  them  next  of 
kin  of  the  testator,  now  filed  their  bill  against  Bainbridge,  the 
executor,  and  also  against  George  Andrew,  and  his  wife  Anne 
Andrew,  late  Anne  Marples,  insisting,  that  by  the  second  mar- 
riage, *George  Andrew  became  entitled,  in  right  of  his  wife,  [*59i] 
only  to  such  interest  in  the  farm  as  the  testator  had  at  his 
death;  and  that  the  legacies  became  payable;  and  that  the 
residue  of  the  testator's  personal  estate  became  distributable 
amongst  the  plaintiffs,  the  next  of  kin ;  and  the  bill  prayed  an 
account — payment  of  the  legacies — and  that  the  residue  should 
be  ascertained  and  divided  amongst  the  plaintiffs. 

To  this  bill  a  demurrer  was  put  in,  but  over-ruled,  on  the 
ground  that,  supposing  it  to  be  true  that  no  forfeiture  was 
incurred  by  the  second  marriage,  nor  any  present  distribution  to 
take  place,  yet  the  plaintiffs  were  entitled  to  an  account  of  the 
residue. 

The  defendants  afterwards  put  in  their  answers ;  and  Andrew 


272  1816.    CH.    1  MADDOCK,  591—592.  [u. 

mabples     and  his  wife,  insisted,  that  no  forfeiture  was  incurred  by  the 
bainbbidge.  second  marriage ;  and  that  the  legacies  had  not  become  payable, 
or  the  residue  distributable. 

Mr.  Leach,  and  Mr.  Parker,  for  the  plaintiffs. 

Mr.  Fonblanque,  and  Mr.  Benyon,  for  the  defendants,  con- 
tended, that  the  condition  was  such  as  the  law  will  not  allow. 
A  condition,  that  if  the  testator's  widow  should  marry  during 
her  infancy  the  property  should  go  over,  would  be  good ;  but  a 
condition,  generally,  in  restraint  of  any  future  marriage,  is  not 
good,  which  was  the  rule  in  the  civil  law,  as  appears  from  the 
Digest,  t 
[  592  ]  There  is  no  gift  over,  on  the  event  of  the  second  marriage,  but 

only,  on  her  death :  supposing,  therefore,  this  condition  were 
such  as  the  law  allows,  yet,  being  a  bequest  of  personal  property, 
and  there  being  no  immediate  bequest  over,  on  breach  of  the 
condition,  the  condition  must  be  considered  in  terrorem  only. 
Fry  v.  Porter  ,t  PtMen  v.  Ready, %  Harvey  v.  Aston,\\  and  Scott  v. 
Tylcr.V, 

Mr.  Leach,  in  reply : 

A  bequest  during  widowhood,  or  until  a  second  marriage,  is 
good.  This  cannot  properly  be  considered  as  a  condition ;  it  is 
a  bequest  to  her  so  long  as  she  continues  unmarried.  The 
interest  in  this  property  upon  the  second  marriage,  and  until 
the  wife's  death,  devolves  upon  the  plaintiffs,  the  next  of  kin,  it 
not  having  been  disposed  of. 

Aug.  29.      The  Vice-Chancellob  (after  stating  the  case) : 

The  cases  are  numerous  on  this  subject.  When  there  is  a 
bequest,  like  the  present,  of  personal  property,  upon  a  condition 
subsequent,  and  no  bequest  over  on  breach  of  the  condition,  the 
condition  is  [considered  only  in  terrorem.  It  has  been  argued. 
that  this  is  not  a  condition,  but  a  bequest  till  the  second  mar- 

t  Lib.  35,  tit.  1,  c.  62,  s.  2.  §  2  Atk.  187. 

X  1  Ch.  Cas.  168 ;  1  Mod.  86,  300;  ||  1  Atk.  375. 

2  Ch.  Bep.  26.  H  2  Br.  0.  G.  488. 
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tage ;  bat  that  is  too  refined  a  distinction ;  nor  will  the  Court      Marples 

gl  disposed  to  put  such  a  construction  on  the  will,  as  will  occa-  bainbbidge. 

ion  a  forfeiture.     The  language  imports  a  condition,  just  as 

mch  as  if  the  words  *used  were,  if,  or  provided,  she  continue      [  *593  ] 

mnarried.    It  must  be  considered  as  a  condition  subsequent. 

he  testator's  wife,  therefore,  is  entitled  to  this  property  during 

er  life,  but  the  plaintiffs  must  have  an  account,  and  are  entitled 

)  have  the  property  secured. 


ANNESLEY   v.  MUGGKIDGE.  ma 

(1  Maddock,  593—596.)  Aug^27. 

An  auctioneer,  on  motion  of  the  vendor,  ordered  to  pay  the  deposit      Plumes, 
into  Court,  minus  his  charges  and  expenses.  v.-C. 

As  between  vendor  and  auctioneer,  the  auctioneer  has  a  lien  upon  the        [  593  ] 
deposit  for  his  charges  and  expenses,  and  is  therefore  entitled  to  deduct 
the  same  when  ordered  to  pay  the  deposit  into  Court  at  the  instance  of 
the  vendor. 

Pending  a  dispute  as  to  title,  the  vendor  is  responsible  for  the  safe 
custody  of  the  deposit,  and  is  thus  entitled  to  require  payment  thereof 
into  Court. 

A  bill  was  filed,  1st  June,  1816,  by  the  assignees  of  a  bank- 
apt  vendor,  against  Muggridge,  a  purchaser  of  two  houses  from 
be  bankrupt ;  against  Scott,  the  auctioneer,  who  sold  the  houses, 
nd  also  against  Marsh,  who  was  heir  at  law  of  the  testator, 
mder  whose  will  the  vendor  claimed,  praying  a  specific  perform- 
nce  of  the  agreement  to  purchase  by  Muggridge,  and  that  Scott 
oight  pay  to  the  plaintiffs  the  deposit  paid  on  the  sale  of  the 
nooses,  and  that  Muggridge  might  be  restrained  from  proceeding 
n  his  action  against  Scott  to  recover  his  deposit,  and  that  Scott 
aight  be  restrained  from  paying  such  deposit  to  him  ;  and  that 
iarsh  might  either  join  in  conveyances  to  the  purchaser,  or 
><lmit  the  will  of  Sir  Charles  Marsh,  the  testator,  under  whom 
he  vendor  claimed  as  devisee. 

The  defendant,  Muggridge,  by  his  answer,  insisted,  the 
>laintiff  could  not  make  a  good  title ;  and  that,  under  these 
ircumstances,  he  was  justified  in  bringing  an  action  for  the 
recovery  of  his  deposit ;  and  stated  *that  he  intended  suing  out      [  *™*  J 

a.*.— vol.  XVI.  T 
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annesley    execution  against  Scott,  upon  the  verdict  he  had  obtained  against 
Muggridge.  him  for  his  deposit,  unless  restrained. 

On  the  11th  July,  1816,  an  order  was  obtained  from  the  Vice- 
Ghancellor,  to  restrain  Scott  from  paying  over  the  deposit 
money,  4142.  to  Muggridge,  and  directing  Scott  to  pay  such 
deposit  into  Court  (he  having  consented  so  to  do) ;  the  same  to 
be  paid  in  ten  days ;  and  upon  such  payment  into  Court, 
Muggridge  was  restrained  from  proceeding  in  the  action  against 
Scott;  and  Muggridge  and  Scott  were  restrained  from  com- 
mencing any  other  action  or  actions  against  the  plaintiffs, 
touching  the  matters;  and  a  reference  was  directed  to  the 
Master,  to  see  if  a  good  title  could  be  made  to  the  estate  in 
question. 

On  the  22nd  August  following,  an  application  was  made  to 
vary  the  minutes  of  the  preceding  order. 

Mr.  Wakefield,  for  the  defendant  Scott,  insisted,  that  he 
ought  to  be  at  liberty  to  retain  out  of  the  deposit-money  ordered 
to  be  paid  into  Court,  the  sum  of  762.,  the  amount  of  the  expenses 
of  the  sale ;  and  requested  the  time  for  the  payment  of  the  money 
into  Court  might  be  extended  to  the  11th  of  November. 

Mr.  Moore,  on  the  part  of  the  defendant  Muggridge,  urged, 
that  he  had  recovered  a  verdict  against  Scott,  for  the  full  amount 
of  the  deposit — that  if  the  title  proved  defective,  he  had  a  right 
to  claim  such  deposit — and  that  the  payment  into  Court  was 
[  •595  ]  ordered  for  the  *security  of  the  party  who  should  appear 
eventually  entitled  to  the  deposit ;  but  if  Scott  was  allowed  to 
make  the  deduction  he  claimed,  the  security  to  Muggridge  would, 
pro  tanto,  be  lessened.  Scott  must  look  for  his  remuneration 
to  those  who  employed  him  to  sell.  There  is  no  case  on  this 
point. 

Mr.  Wakefield,  in  reply  : 

An  auctioneer  is  always  considered  as  entitled  to  deduct  the 
expenses  of  the  sale  out  of  the  deposit.  He  has  paid  the  duty 
on  the  sale.  The  suit  may  exist  for  years;  and  is  the  auctioneer 
to  lay  out  of  his  money  all  the  time  ?    In  a  similar  case,  of 
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Humphry g  v.  Hollist,   January,   1814,   the  Lobd   Chancellor     Annesley 
directed  the  auctioneer  to  pay  in  the  deposit,  after  deducting  his   muggridge 
charges  and  expenses. 

Mr.  Treslove  (amicus  curia)  : 

I  was  in  that  cause.  Mr.  Roupell  and  myself  settled  the 
minutes  according  to  what  we  considered  the  usual  course  in 
these  cases ;  other  points  were  much  discussed ;  but  there  was 
no  argument  upon  the  auctioneer's  right  to  retain. 

The  Vice-Chancellor  : 

The  purchaser  has  obtained  a  judgment  which  entitles  him  to 
the  whole  amount  of  the  deposit  in  the  hands  of  Scott,  the 
auctioneer ;  nor  did  Scott  insist  on  any  set-off>  or  on  any  right 
to  retain ;  Muggridge,  therefore,  has  strong  ground  for  insisting, 
if  an  injunction  is  granted,  it  ought,  at  least,  to  be  accompanied 
with  an  order  for  the -payment  of  the  full  amount  of  the  deposit- 
money  into  Court.     On  the  other  hand,  the  auctioneer  may 
reasonably  urge  that  he  has  a  lien  on  the  deposit  in  his  hands, 
for  his  charges  and  expenses.     *Pending  the  dispute  as  to  the      [  *396  ] 
title,  all  the  risk  respecting  the  deposit  rests  with  the  vendor : — 
For  though  the  auctioneer  is,  to  a  certain  degree,  a  stakeholder 
for  vendor  and  vendee,  yet  so  far  as  respects  any  risk  as  to  the 
deposit,  the  auctioneer  is  considered  as  the  agent  only  of  the 
vendor.     I  lately  had  occasion  to  consider  this  subject,  on  a 
question  made,  as  to  interest  upon  a  deposit,  t     The  deposit  is 
the  vendor's  money,  and  the  risk  belonging  to  it  is  his ;  and  if 
the  vendor  moves  to  have  the  deposit  paid  into  Court  (which  on 
large   purchases  it  is  always  prudent  to  do  for  the  sake  of 
security,  and  to  obtain  interest  on  the  deposit),  there  is  good 
ground  for  the  auctioneer  insisting  to  have  his  costs  and  ex- 
penses first  deducted ;  and  not,  as  in  a  case  circumstanced  like 
this,  be  compelled  to  wait  the  termination  of,  possibly,  a  pro- 
tracted law  suit  of  many  years  continuance.     The  case  which 
has  been  cited  of  Humphrys  v.  Hollist,  shews  what  has  been 
done  by  the  Court  in  circumstances  like  the  present.    When  the 
matter  was  mentioned  before,  I  desired  the  cases  might  be  looked 
into.     No  case  but  that,  has  been  found.    The  order  there  seems 
t  See  Smith  y.  Jackson,  post,  279. 

T  2 
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annbslkt  reasonable.  The  only  difference  between  the  cases,  is,  that  in 
Muggridob.  this,  a  judgment  at  law  has  been  obtained ;  but  that  makes  no 
difference.  I  must,  therefore,  order  Scott  to  pay  in  the  deposit, 
minus  his  charges  and  expenses.  I  admit  this  may  operate 
hardly  upon  the  purchaser,  if  the  contract  is  not  established ; 
but  I  think  it  proper  to  follow  the  case  to  which  I  have 
adverted. 


isle.  SIMPSON  and   Others  v.   GUTTEEIDGE. 

J^J  (lMaddock,  609-^18.) 

j.  It  is  no  objection  to  a  title  that  two  fee  farm  rents,  created  by  letters 

y  .q    '  patent  by  James  I.  are  not  shewn  to  have  been  extinguished,  it  being 

r  6qq  '-.  proved  that  no  claim  had  been  made  by  the  Crown  of  the  rents  from  the 

year  1706,  and  no  proof  is  given  of  any  previous  claim. 

It  is  no  objection  to  a  title  that  an  assignment  of  a  term  was  executed 
by  one  executor  only,  though  the  deed  was  prepared  as  an  assignment  by 
two  executors ;  one  executor  being  competent  to  assign. 

This  cause  came  on  upon  exceptions  to  the  Master's  report. 
The  exceptant,  Dr.  O'Brien,  was  the  purchaser  of  an  estate  sold 
under  the  directions  of  the  Court  in  this  cause.  The  Master 
reported,  that  a  good  title  could  be  made.  Five  exceptions  were 
taken  to  the  report. 

[It  is  unnecessary  to  notice  the  questions  raised  by  the  1st, 
2nd,  and  5th  exceptions.] 

[  613  ]  The  third  exception  was,  "  Because,  by  the  abstract  of  title,  it 

appears  that  the  premises  comprised  in  the  said  Lot  3,  are 
subject,  with  other  estates,  to  the  respective  yearly  fee  farm 
rents  of  20J.  and  482.,  or  to  one  of  the  same  yearly  fee  farm  rents 

[  *614  ]      *against  which  the  said  Bernard  O'Brien  is  required  to  accept  of 
an  indemnity,  but  which  he  objects  to  do." 

Air.  Roupell,  and  Mr.  Scriven,  in  support  of  exception  : 

It  appears  that  the  premises  purchased  by  the  defendant  are 
subject  to  yearly  fee  farm  rents  of  20Z.  and  482.,  claimable  by  the 
Crown,  under  letters  patent  of  James  I.  by  which  the  premises 
in  question,  together  with  other  premises,  were  granted  to  the 
ancestor  of  the  present  Marquis  of  Salisbury. 
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When  these  premises  were  purchased  by  John  Worrall,  in 
1797,  the  Marquis  of  Salisbury  gave  a  bond  to  indemnify  the 
purchaser  against  this  claim,  and  this  bond  would  not  have  been 
given  unless  there  was  some  ground  for  the  claim.  This  pur- 
chaser is  not  bound  to  rely  on  that  indemnity. 


Simpson 

v. 
Gutter- 

IDGB. 


Mr.  Bell,  and  Mr.  Daniel,  contra  : 

Whatever  claim  the  Grown  had  under  the  letters  patent,  it 
appears  to  have  been  since  extinguished;  probably,  the  rents 
were  purchased  of  the  Grown.  It  is  clear  that  they  did  not  exist 
in  1706,  inasmuch  as  it  appears  upon  affidavit  that  a  search  has 
been  made  in  the  Auditor's  office,  and  no  traces  appear  of  these 
rents,  which,  if  payable,  must  have  appeared  there.  The  great 
length  of  time  which  has  elapsed  without  any  payment  or 
demand  of  these  rents,  must  be  considered  as  sufficient  proof 
that  they  do  not  exist.  The  indemnity  bond  given  by  the 
Marquis  was  merely  to  satisfy  a  scrupulous  purchaser,  and  is 
no  proof  of  the  existence  of  the  rents. 


The  Vice-Chancellor,  as  to  this  exception,  said : 

It  is  clear  these  rents  existed  in  the  time  of  James  I.,  but 
there  is  no  proof  of  their  subsequent  existence.  For  160  years 
nothing  appears  respecting  the  rents  but  what  is  stated  in  the 
indemnity  bond  of  the  Marquis,  which  affords  no  proof  of  the 
existence  of  the  rents.  There  is  an  affidavit  of  Mr.  Rudlen,  of 
the  Auditor's  office,  by  which  it  appears  that  accounts  were 
made  up  and  rendered  by  all  the  several  collectors  or  receivers 
of  the  rents  belonging  to  the  Crown  from  the  year  1706  to  1814, 
both  inclusive,  and  that  no  such  rent-charges  as  those  in  question 
appear  to  have  been  received  by  the  Crown  during  that  period. 
This  is  strong  evidence  negativing  the  existence  of  any  such  claim. 
By  the  9  Geo.  III.  c.  16,  t  the  claims  of  the  Crown  are  limited 
to  sixty  years  before  the  commencement  of  the  suit  or  proceeding 
for  the  recovery  of  the  estate  claimed,  with  an  exception, 
amongst  others,  as  to  fee  farm  rents  which  have  been  paid 
within  sixty  years.  J     This  exception  must  be  over-ruled. 


[615] 


t  Usually  called,  "  The  Nullum  Tempus  Act." 


t  Sect.  7. 
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Simpson 
v. 

GUTTETl- 
IDOK. 


[  *616  ] 


The  fourth  exception  was,  "  Because  the  title  to  a  term  of 
1,000  years,  created  by  an  indenture  dated  the  17th  day  of  July, 
1718,  and  stated  to  have  been  assigned  to  Thomas  Barnes  and 
Isaac  Hindley,  by  an  indenture,  dated  the  6th  day  of  Feb. 
1779,  upon  trust,  to  attend  the  inheritance,  is  not  satisfactorily 
deduced,  the  said  last-mentioned  indenture  purporting  to  be  an 
assignment  of  the  said  term  by  Walter  Shirley  *and  John  Lloyd, 
the  executors  of  Lady  Francis  Shirley,  then  deceased ;  whereas 
the  said  Walter  did  not  execute  the  same  indenture  of  assign- 
ment." 

Mr.  Roupell,  and  Mr.  Scriven,  in  support  of  exception : 

This  term  is  not  satisfactorily  deduced.  The  assignment  of 
the  6th  February,  1779,  purports  to  be  an  assignment  of  the 
term  by  Lloyd  and  Shirley,  the  executors  of  Lady  Shirley,  but 
it  was  executed  only  by  Lloyd.  As  the  deed  professed  to  be  an 
assignment  by  the  two  executors,  the  term  did  not  pass  by  the 
execution  of  one  only ;  though  it  might  have  passed  from  one 
executor  only  if  the  deed  had  been  framed  for  that  purpose. 


Mr.  Bell,  and  Mr.  Daniel,  contrd  : 
The  objection  raised   by  this  exception  is  more  properly  a 
question  of  conveyance  rather  than  of  title.    It  is  clear  that  one 
of  the  executors  might  have  assigned  this  term ;  and  Lloyd,  by 
executing  the  conveyance,  effectually  conveyed  it. 

May  9.  The  Vicb- Chancbllor,  as  to  this  exception,  observed  that, 

where  one  of  several  joint-tenants,  or  tenants  in  common,  executes 
a  deed,  it  passes  only  the  share  of  the  party  so  executing;  but 
several  executors  are  considered  only  as  one,  and  a  gift,  sale, 
surrender,  payment,    release,   or  judgment  confessed,  by  one 

r  *6i7  ]  executor,  is  as  effectual  as  if  all  of  them  had  joined.  In  *Dyer  t 
it  is  said,  "  If  two  executors  have  a  term,  and  one  grants  to  a 
stranger  all  that  belongs  to  him,  the  whole  term  passes  inas- 
much as  each  of  them  has  an  entire  authority  and  interest  in 
the  term  as  executor ;  but  of  other  joint-tenants  of  a  term  it  is 

t  23  b. 
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otherwise;  bo  there  is  a  diversity."  This  doctrine  has  been 
constantly  recognized.  Each  executor  has  an  entire  interest  in 
the  term.  If  anything  passed  by  the  deed,  it  must  have  been 
the  entirety  of  the  term,  the  executors  not  being  entitled  in 
moiety  or  parts.  What  then  is  the  effect  of  one  executor  only 
executing  the  deed  ?  If  only  one  executes,  it  must  be  considered 
as  his  deed  only ;  but  the  question,  what  passes,  must  depend 
upon  the  words  of  the  deed ;  upon  what  it  purports  to  convey. 
This  deed  purports  to  convey  the  entirety  of  the  term,  and, 
therefore,  that  passes.  In  Touchstone  +  it  is  said,  "  If  there  be 
divers  grantors,  obligors,  &c.  named  in  a  deed,  and  one  of  them 
only  do  seal  the  deed,  this  is  a  good  deed  as  against  him  that 
doth  seal,  and  void  as  to  all  the  rest  that  do  not  seal.  And  if 
diver3  enter  into  covenants  by  a  deed  severally,  and  the  seal  of 
one  of  them  is  broken  from  the  deed,  in  this  case  the  deed  is 
nrood  still  as  to  all  the  rest,  but  void  as  to  him."  Here  each 
assignor  had  the  entire  interest,  and  being  a  good  deed  by  Lloyd, 
it  passed  the  entire  term. 

It  is  not  very  probable  that  a  party  would  pay  7,000Z.  to  the 
executors  of  Shirley,  when  this  term  was  assigned  by  Lloyd  only, 
if  he  had  not  considered  it  as  a  complete  assignment ;  nor  is 
there  any  thing  in  the  books  to  shew  the  assignment  was  invalid, 
except  the  opinion  of  Mr.  Booth,  which  is  no  authority.  Con- 
sidering *this  as  a  good  deed,  the  whole  interest  in  the  term 
passed  to  the  trustee  to  attend  the  inheritance.    *    *    * 

Exceptions  over-ruled. 


Simpson 

v. 
Gutter- 

1DQB. 


[  *618  ] 


SMITH  v.  JACKSON. 

(1  Maddock,  618—622.) 

On  a  motion  by  a  vendor  against  a  vendee  in  possession,  for  a  refer- 
ence to  set  an  occupation  rent,  the  title  not  being  completed,  an  order 
was  accordingly  made,  and  that  interest,  at  4  J.  per  cent.,  upon  the 
deposit,  should,  under  the  circumstances,  be  deducted  out  of  such  rent. 

In  this  case,  part  of  an  estate,  being  Lot  I.,  was  sold  by  public 
auction,  on  the  7th  June,  1811,  to  Thomas  Jackson,  for  10,5001.; 

t  P.  71.    See  also  5  Bep.  23  a. 


1816. 

April  9. 
May  11. 

PLUMEE, 
V.-C. 

[  618  ] 
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Shith  and  by  the  conditions  of  sale  the  purchaser  was  to  pay  down 
Jackson,  immediately  a  deposit  of  152.  per 'cent,  in  part  of  the  purchase 
money,  and  sign  an  agreement  for  payment  of  the  remainder  on 
or  before  the  10th  October,  1811,  on  having  a  good  title;  and 
possession  was  to  be  given  of  the  parts  of  the  estate  not  let ;  and 
the  rents  and  profits  of  the  part  let  to  be  received  from 
Michaelmas,  1811.  A  deposit  was  accordingly  made  of  1,575/., 
and  an  agreement  signed.  On  the  17th  August,  1811,  Jackson 
assigned  his  interest  in  the  agreement  to  the  defendant  Lloyd, 
and  notice  of  this  assignment  was  given  to  the  plaintiff. 

The  abstract  of  the  title  was  delivered  to  Lloyd,  and  afterwards, 
T  *619  ]      at  Michaelmas,   1811,  Lloyd  was  let  into  *possession  of  the 
premises  unlet,  and  into  receipt  of  the  rent  and  profits  of  those 
that  were  let. 

The  defendant  being  dissatisfied  with  the  title,  this  suit  was 
instituted  to  compel  a  specific  performance. 

In  October,  1815,  an  order  was,  on  the  motion  of  the  plaintiff, 
made,  referring  it  to  the  Master  "  to  set  an  occupation  rent,  for 
the  estate  and  premises,  in  the  pleadings  of  this  cause  mentioned, 
for  the  time  during  which  the  defendant  had  been  in  the 
possession  of  the  said  estate  and  premises,  in  case  the  parties 
differed  about  the  same :  and  let  the  defendant,  Alfred  Lloyd, 
pay  unto  the  plaintiff  such  occupation  rent,  but  this  is  to  be 
without  prejudice  to  any  question  in  the  cause ;  and,  by  consent, 
refer  it  to  the  Master,  to  see  if  the  plaintiff  can  make  a  good  title 
to  the  said  estate  and  premises.     *    *    *  " 

A  motion  was  now  made  that  the  minutes  might  be  varied  by 
'  introducing  the  words,  "Deducting  therefrom  interest  at  and 

after  the  rate  of  51.  per  cent,  per  arm.  upon  the  sum  of  1,5751., 
the  deposit  money  paid  on  the  sale  of  the  said  estate,"  imme- 
diately after  the  words  "in  case  the  parties  differ  about  the 
same." 

[  620  ]  Sir  Samuel  Romilly,  for  the  motion. 

Mr.  Leach,  contra,  said,  that  the  deposit  money  was  locked 
up  in  the  hands  of  the  auctioneer  till  the  sale  was  completed ; 
and,  as  it  was  of  no  use  to  the  vendor,  the  interest  ought  not  to 
be  deducted. 
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The  Vice-Chancellob  (after  stating  the  circumstances  of  the        Smith 
G&86) :  Jackson. 

This  motion  renders  it  necessary  to  consider  in  what  light  a 
deposit  is  to  be  viewed ;  whether,  as  part  payment  of  the  pur- 
chase money  to  the  agent  of  the  vendor,  or  as  payment  to  a 
stakeholder,  to  be  paid  to  the  vendor  on  the  completion  of  the 
purchase. 

A  deposit  is  peculiarly  circumstanced.  If  the  auctioneer  pays 
it  to  the  vendor,  he  does  it  at  his  peril ;  and  if  the  purchase  is 
not  completed,  the  purchaser  may  recover  it  from  the  auctioneer, 
as  appears  from  Burrough  v.  SkynnerJ  and  Maberley  v. 
Robbins.l 

If  then  the  auctioneer  cannot  pay  over  the  deposit  to  the 
vendor,  is  he  to  be  considered  as  his  agent  ?  The  vendor  is 
responsible  for  the  loss,  if  any,  occasioned  by  the  auctioneer ; 
that  was  determined  in  Fenton  v.  Browne ,§  in  which  case,  the 
Master  of  the  Rolls  says,||  "  Upon  a  sale  by  auction  the  vendor 
determines  who  is  to  receive  the  deposit.  The  auctioneer  is  not 
a  stakeholder  of  the  purchaser ;  at  least  not  of  his  choice.  If  he 
were  a  stakeholder  for  both  parties,  either  would  have  a  right 
to  propose  to  change  such  stakeholder ;  and  the  party  refusing 
takes  upon  himself  the  risk."     *     *     * 

It  is  stated  in  the  bill,  and  confirmed  in  the  answer,  that  the  [  621  ] 
deposit  was  advanced  to  the  auctioneer  in  part  payment  of  the 
purchase  money ;  and  by  the  answer,  it  is  said  to  have  been  paid 
the  auctioneer,  "  as  the  agent  of  the  plaintiff."  I  do  not  discuss 
the  question  agitated  in  ^several  cases,  whether  the  auctioneer  [  *622  ] 
is  to  be  considered  as  the  agent  of  the  vendor,  or  of  the  vendee, 
or  of  both ;  for  here  the  conditions  of  sale  were,  not  that  the 
deposit  should  be  paid  to  the  auctioneer,  but  that  the  vendee 
should  "  pay  down  immediately  a  deposit  of  15  per  cent,  in  part 
of  the  purchase  money."  It  was  therefore  considered  on  both 
sides,  that  the  deposit  was  a  part  payment  of  the  purchase 
money  to  an  agent  of  the  plaintiff.  I  consider  it  in  that  light, 
independently  of  the  affidavit  of  Mr.  Hall  that  a  considerable 

t  5  Buit.  2639.  ||  9  E.  B.  at  p.  258  (14  Ves.  at 

I  6  Taunt.  625.  p.  150). 

$  9  B.  B.  266  (14  Yes.  144). 
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Smitu  part  of  the  purchase  money  was  in  fact  paid  over  to  the  vendor. 
Jackson.  I  do  n0*  found  myself  on  that  affidavit,  but  upon  the  principle, 
that  bo  much  purchase  money  has  been  paid,  in  the  form  of  a 
deposit.  I  think,  therefore,  that  in  the  interim  provision,  to  be 
made,  before  the  contract  is  completed,  by  ordering  payment  oi 
an  occupation  rent,  an  allowance  must  be  made  of  interest  at 
4  per  cent,  on  the  purchase  money,  so  advanced  in  the  form  of  a 
deposit. 
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HDLLMAN  and  Another  v.   WHITMOKE.  isis. 

SAME  v.  SCOTT.  Ja— 

(3  M.  &  S.  337—344.)  t  337  3 

A  licence  granted  upon  the  representation  of  an  agent  on  behalf  of 
different  British  merchants  for  permitting  a  ship  (by  name)  to  proceed 
under  any  colours,  except  the  French,  with  a  cargo  of  such  goods  as 
were  permitted  by  an  order  in  council  to  be  exported  from  London  to 
any  ports  within  certain  limits — the  whole  of  the  country  within  those 
limits  being  in  hostility  with  this  country — was  held  to  protect  the  pro- 
perty of  an  alien  enemy  residing  in  the  hostile  country  shipped  on  his 
account  by  those  British  merchants ;  and  therefore  an  insurance  for  his 
benefit  was  held  legal. 

Assumpsit  on  a  policy  of  assurance,  dated  the  7th  of  February, 
1809,  on  goods  on  board  the  Venus,  at  and  from  London  to  any 
port  or  place  in  Holland  or  Zealand.  The  first  count  averred 
that  the  policy  was  effected  by  the  plaintiffs  as  the  agents  *and  [  *338  ] 
by  the  orders  of  Cornelius  Nolet,  and  that  the  interest  was  in 
him ;  the  second,  that  the  interest  was  in  the  plaintiffs.  Loss 
by  capture.  At  the  trial  before  Lord  Ellenborough,  Ch.  J.,  at 
the  London  sittings  after  last  Trinity  Term,  the  material  facts 
were  these : 

Nolet,  who  was  the  owner  of  the  Venus,  was  a  Dutch  merchant, 
resident  in  Holland;  the  plaintiffs  were  British  merchants, 
resident  in  London,  and  by  Nolet's  directions  purchased  and 
shipped,  on  his  account,  on  board  the  Venus,  a  quantity  of  coffee 
and  logwood,  with  which  she  sailed,  on  the  15th  of  February, 
1809,  for  Zirczee  in  Holland,  under  a  licence.  This  licence 
was  obtained,  in  pursuance  of  an  order  in  Council,  by  one 
W.  Vink,  the  broker  of  the  plaintiffs,  who  was  employed  by  them 
to  procure  it ;  and  it  recited  "  that  it  had  been  represented  to 
the  Privy  Council  by  W.  Vink  on  behalf  of  different  British  mer- 
chants, that  they  were  desirous  of  obtaining  a  licence  for  per- 
mitting the  Venus,  Jan  Pieters,  master,  to  proceed  under  any 
colours  except  the  French,  with  a  cargo  of  such  goods  as  were 
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Hullmak  permitted  by  virtue  of  an  order  in  Council  of  the  11th  November, 
whitmobk.  1807,  to  be  exported,  from  London  to  any  port  between  the  Texel 
and  Scheldt  inclusive,  with  permission  to  include  a  quantity  of 
foreign  and  prize  colonial  produce  and  coffee ; "  and  the  licence 
was  granted  "  for  the  purposes  set  forth  in  the  order  of  Council, 
and  directed  the  commander  of  all  ships  of  war  to  suffer  her  to 
proceed  as  aforesaid,  notwithstanding  all  the  documents  which 
accompany  the  ship  and  cargo  may  represent  the  same  to  be 
destined  to  any  other  hostile  or  neutral  port."  The  ship  and 
cargo  were  captured  pn  the  voyage,  off  the  coast  of  Holland,  and 
[  *339  ]  there  was  afterwards  a  recapture  of  the  *ship  and  part  of  the 
cargo.    A  verdict  was  found  for  the  plaintiffs. 

A  rule  nisi  for  setting  it  aside  having  been  obtained  in  the  last 
term,  upon  the  ground  that  the  licence  was  insufficient  to  cover 
the  property  of  Nolet,  an  alien  enemy,  the  case  was  argued  by 
Park,  Scarlett,  and  Barnewall,  against  the  rule,  and  by  the 
Attorney-General  and  Carr  in  support  of  it.     *     *     * 

Lord  Ellenborough,  Ch.  J. : 

This  question  has  been  argued  very  fully  and  very  ably,  and  I 
am  not  sorry  that  all  the  cases  have  been  brought  under  review : 
[  ^340  ]  for  *if  what  we  shall  now  do  shall  not  be  found  in  concurrence 
with  some  of  those  cases,  at  least  it  will  be  considered  as  the 
result  of  our  judgment  after  a  review  of  them  all.  It  appears 
to  me  that  our  decision  in  this  case  will  be  borne  out  by  the 
authority  of  Robinson  v.  Touray,\  and  by  a  fair,  plain,  and  naked 
interpretation  of  the  licence ;  which  seems  to  me  to  contemplate 
an  alien  interest  in  the  subject-matter  to  be  exported.  There 
can  be  no  doubt  but  that  the  Crown  may  remit  its  rights ;  the 
question  is,  whether  the  Crown  has  so  done,  and  legalized  this 
adventure.  And  it  appears  to  me,  upon  referring  to  the  words 
of  the  licence,  that  they  do  not  admit  of  any  other  interpretation. 
The  licence  states  it  to  be  an  adventure  to  hostile  ports ;  that  is, 

t  1  M.  &  S.  217:  see  the  report  some  special  terms  of  the   licence, 

from  3  Camp.  158;  13  R.  R.   781.  e.g.  that  the  outward  voyage  was  to 

The  report  from  1  M.  &  S.  217  was  be  in  ballast,  from  whence  it  was 

omitted  in  the  corresponding  vol.  of  inferred  that  the  object  was  merely 

R.  R.  on  the  ground  that  it  was  ex-  to  import  (Russian)  goods   for  the 

pressed  to  be  grounded  in  part  on  benefit  of  this  country. — R.  C. 
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to  any  ports  within  certain  hostile  limits ;  it  admits  of  any  hostile  Hullman 
flag  but  the  French;  the  adventure  is  to  be  in  a  vessel  of  a  Whitmore. 
particular  name,  and  with  a  particular  master,  under  any 
flag  except  the  French.  The  licence  is  sought  on  behalf  of 
different  British  merchants;  and  the  plaintiffs  answer  that 
description;  and  it  is  not  restrained  as  to  any  particular  descrip- 
tion of  persons  to  whom  the  cargo  shall  belong,  but  is  left  open 
and  unlimited ;  therefore  the  cargo  may  belong  to  any  description 
of  persons,  unless  that  be  qualified  by  other  parts  of  this  licence. 
I  cannot  adopt  the  phrase  which  has  been  used  in  argument, 
that  as  there  are  no  express  words  permitting'an  alien  interest, 
we  cannot  decide  in  favour  of  it,  except  upon  inevitable  inference 
to  be  drawn  from  the  licence ;  the  phrase  cannot  be  predicated 
of  such  a  subject ;  there  is  not,  properly  speaking,  any  inference 
which  must  necessarily  and  inevitably  be  drawn  by  all  mankind. 
The  mind  of  each  individual  must  draw  its  own  inference ;  and 
*here  it  is  submitted  to  us  to  draw  the  inference ;  and  that  which  [  *34l  ] 
1  draw  from  the  words  of  the  licence  is,  that  it  is  a  licence  to 
permit  the  Venus,  J.  Pieters  master,  to  proceed  under  any  colours 
except  the  French,  with  a  certain  cargo  from  London  to  any 
port  between  the  Texel  and  Scheldt.  It  limits  the  vessel  by 
name,  and  describes  the  sort  of  cargo ;  and  the  adventure  was 
beneficial  to  the  British  merchants,  on  whose  behalf  the  licence 
was  granted,  if  not  in  other  respects  at  least  in  the  way  of  com- 
mission: the  licence  looks  to  an  exportation  of  our  surplus 
produce  to  a  hostile  country ;  it  extends  to  a  vessel  under  any 
hostile  flag  except  the  French.  As  it  has  interposed  only 
certain  checks,  is  it  not  fair  to  conclude  as  to  other  points 
where  it  is  left  open,  that  no  other  restraints  were  intended? 
The  object  is  to  procure  a  ship-load  of  goods  and  colonial  produce 
to  be  exported  out  of  this  country ;  the  grant  is  somewhat  more 
open  than  the  prayer ;  the  prayer  is  made  on  behalf  of  different 
British  merchants,  but  the  grant  is  for  the  purposes  set  forth, 
that  is,  for  a  particular  ship  to  proceed  with  a  cargo  to  hostile 
ports ;  and  it  is  not  confined  in  an  exportation  of  a  cargo  the 
property  of  British  merchants,  on  whose  behalf  it  was  applied  for. 
The  terms  then  being  general,  and  no  restriction  being  inter- 
posed, the  Crown  must  be  taken  to  have  authorized  the  exporta- 
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Hullman  tion,  although  it  should  appear  that  the  property  belonged  to  an 
Whitmobe.  alien.  I  do  not  say  in  this  case  that  if  no  British  subject  had 
had  any  connection  with  the  adventure,  or  any  interest  in  it,  that 
that  would  have  satisfied  the  terms  of  the  licence ;  but  here  the 
plaintiffs  are  the  agents  of  the  shipper,  and,  as  such,  connected 
with  the  adventure.  Upon  the  authority  of  Robinson  v.  Touray, 
I  *342  ]  I  say  this  ^licence  is  not  restrained  personally  to  any  particular 
class  of  persons;  it  is  for  a  particular  ship,  except  under  a 
French  flag,  to  proceed  to  enemies'  ports  within  certain  limits ; 
and,  if  so,  the  Crown  must  have  contemplated  other  than  British 
interests  ;  for  wKose  property  could  it  be  in  order  to  secure  an 
importation  into  an  enemy's  country,  but  that  of  an  alien  enemy? 
It  appears  to  me,  therefore,  that  this  adventure  was  meant  to  be 
protected  by  the  licence. 

Le  Blanc,  J. : 

I  perfectly  agree  with  my  Lord  that  the  verdict  is  right,  and 
that  this  rule  ought  to  be  discharged.  This  is  an  insurance  upon 
goods  on  board  the  Venus,  upon  a  voyage  from  London  to  any 
ports  in  Holland  or  Zealand.  The  ship  sailed  under  a  licence 
granted  upon  a  representation  made  by  the  agent  of  the  plaintiffs, 
on  behalf  of  different  British  merchants,  for  permitting  the  ship 
to  proceed  under  any  colours,  except  the  French,  with  a  specified 
cargo,  from  London  to  any  port  between  the  Texel  and  Scheldt. 
The  ship  and  goods  were  captured  in  that  voyage.  And  the 
question  arises  on  the  count  which  avers  the  goods  to  be  the 
property  of  Nolet,  an  alien  enemy.  The  question  comes  to  this, 
whether  or  not  the  Government  of  this  country,  in  granting  this 
licence,  meant  to  protect  that  which  has  been  done  in  this  case. 
It  is  to  be  observed,  that  this  is  not  a  licence  to  any  particu- 
lar persons  to  export  their  goods;  it  states  a  petition  by  Vink 
on  behalf  of  different  British  merchants ;  but  the  prayer  is  for 
permitting  a  particular  ship  to  proceed  under  any  colours,  except 
the  French,  with  a  cargo  of  goods  to  be  exported  from  London  to 
any  port  between  the  Texel  and  Scheldt ;  and  the  grant  is  to 
[  *848  ]  that  effect,  and  *authorizes  the  vessel  to  proceed  on  such  voyage. 
On  behalf  of  the  defendant  it  must  be  shewn  to  the  Court  that 
this  licence  ought  to  be  limited  to  British  merchants  only  to  export 
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goods  which  were  the  property  of  such  British  merchants  at  the    Hullman 
time  of  exportation ;  but  it  does  not  seem  to  me  that  this  licence   whitmobe. 
ought  so  to  be  limited.  The  licence  is  silent  as  to  the  property  of  the 
cargo  to  whom  it  ought  to  belong ;  that  being  so,  it  may  be  fairly 
asked,  when  we  consider  the  object  of  this  licence,  what  differ- 
ence it  can  make  whether  the  cargo  is  the  property  of  an  alien 
enemy  at  the  time  of  its  exportation  from  the  ports  of  this 
country,  or  whether  it  becomes  so  upon  its  arrival  at  the  port  of 
destination  in  the  foreign  country.    If  there  be  no  real  difference, 
as  it  affects  the  purposes  of  the  licence,  then  the  case  of  Robinson 
v.  Touray  does  not  differ  in  principle  from  this.    That  was  a 
licence  on  the  petition  of  a  British  merchant  to  import  into  this 
country  a  cargo  from  a  foreign  country  in  hostility  with  this,  and 
the  cargo  was  the  property  of  an  alien  enemy,  a  subject  of  that 
country ;  nevertheless  it  was  considered  that  the  licence  protected 
the  importation  of  it  into  this  country,  not  being  confined  to  the 
British  merchant ;  and  if  that  licence  was  held  good  to  protect 
such  a  cargo,  so  ought  this,  which  authorizes  the  exporting  a  cargo 
to  a  hostile  country.     So  far  it  appears  to  me  that  the  principle 
of  that  case  is  an  authority  upon  the  present  question. 

Baylet,  J. : 

This  case  has  been  so  fully  entered  into  by  my  Lord  and  my 
brother  Le  Blanc,  that  I  cannot  add  any  thing.  I  think  the 
true  construction  of  the  licence  is  this,  that  it  was  not  intended 
to  impose  any  *restriction  as  to  whom  the  property  should  [  *344  ] 
belong.  The  case  of  Robinson  v.  Touray  would  be  sufficient 
upon  this  point,  but  there  are  other  cases  in  C.P.  to  the  same 
effect. 

I)ampter,  J. : 

That  also  seems  to  me  to  be  the  true  construction  of  the  licence  : 
a  consignment  to  a  hostile  country  would  naturally  be  a  hostile 
interest,  and  there  is  so  much  generality  in  the  terms  of  the 
licence  ae  to  make  it  not  an  unreasonable  construction  that  a 
hostile  interest  was  contemplated. 

Rule  discharged. 
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wis.  COX  and   Others  v.  PRENTICE,  t 

Jan-  28'  (3  M.  &  S.  344—351.) 

[  344  ]  Where  defendant  received  from  his  principal  abroad  a  bar  of  silver, 

and  took  it  to  plaintiffs,  who  melted  it,  and  sent  a  piece  to  an  assayer  to 
be  assayed  at  defendant's  expense,  and  paid  a  price  for  the  bar  to  defen- 
dant as  for  the  number  of  ounces  of  silver  which  by  the  assay  it  was 
calculated  to  contain,  which  number  was  afterwards  discovered  to  exceed 
the  true  number :  Held  that  plaintiffs  might,  in  an  action  for  money 
had  and  received,  retain  a  verdict  for  the  difference  between  the  amount 
paid  and  that  which  would  have  been  paid  on  a  true  assay. 

Assumpsit.  The  plaintiffs  declared  that  in  consideration  that 
they  would  buy  of  the  defendant  a  bar  of  silver,  the  defendant 
undertook  that  it  contained  4  oz.,  whereas  it  contained  only  2  oz. 
There  were  other  special  counts,  with  the  money  counts.  Plea, 
non-assumpsit.  At  the  trial  before  Lord  Ellenborough,  Ch.  J. 
at  the  London  sittings  the  case  was  this : 

The  plaintiffs  were  gold  refiners,  and  the  defendant  was  a 
[  *345  ]  watchmaker,  and  had  a  correspondent  at  Gibraltar,  *from  whom 
he  was  in  the  habit  of  receiving  broken  metal.  His  correspondent 
remitted  to  him  a  bar  of  silver,  which  he  carried  to  the  plaintiffs' 
house,  and  they  melted  it  down  in  his  presence.  The  plaintiffs 
afterwards  procured  it  to  be  assayed  by  a  third  person,  who  was 
paid  by  the  defendant ;  and  the  plaintiffs  paid  to  the  defendant 
88Z.  and  a  fraction,  the  supposed  value  of  the  silver,  according  to 
the  assay-master's  certificate.     The  defendant  informed  his  cor- 

t  The  authors  (M.  &  S.)  mention  was  upheld  by  the  judgment  of  the 

that  the  report  of  this  case  is  taken  Court.     What  Baylet,  J.   under- 

from  the  notes  of  a  gentleman  at  the  stood  the  contract  to  be,  or  on  what 

Bar  who  attended  in  their  absence.  ground  he  thought  that  it  might  be 

It  seems  inevitable  that  the  report  "  rescinded,"  is  not  easy  to   make 

should  be  here  retained,   although  out.    Dampieb,  J.  seems   to  have 

the  ratio  decidendi  is  by  no  means  thought  that  until  the  metal   was 

clear.    Nor  do  the  Court  appear  to  assayed  there  was  no  bargain :  and 

be  agreed  as  to  what  the  contract  that  then  the  parties  purported  to 

was.    Lord  Ellenborough  and  Le  bargain  for  the  sale  of   a  certain 

Blanc,   J.,  seem  to  have  inferred  parcel  of  metal,  on  the  assumption 

that  the  contract  was  to  pay  for  the  by  both  parties  that  it  contained  the 

silver  according    to   the  weight  of  quantity  of  metal  stated  in  the  assay, 

silver  in  the  bar ;  and  that  the  assay  That  assumption    being  essentially 

was  a  collateral  or  subsequent  trans-  wrong,    there    was    no   contract-— 

action  which  was  invalidated  by  the  R.   C.     [Cp.   Pollock  on  Contract*. 

mistake.    That  would  give  an  intel-  6th  ed.,  468 — 469,  and  see  further  iu 

ligible  meaning  to  the  verdict  which  the  Preface  to  this  volume. — P.  P.] 
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respondent  of  what  had  been  done,  and  credited  him  in  his         Cox 
account  with  the  amount.     The  plaintiffs  sold  the  silver  to  a     Prentice. 
honse  at  Birmingham,  who  afterwards  returned  it,  representing 
that  it  did  not  answer  the  assay ;   upon  which  the  plaintiffs 
applied  to  the  defendant  for  a  return  of  the  money,  offering  to 
return  him  the  silver ;  but  the  defendant  refused  to  return  the 
money,  on  the  ground  that  he  had  forwarded  his  account  to  his 
correspondent,  in  which  he  had  credited  him  with  the  full  sum. 
It  appeared,  however,  that  the  account  was  still  unsettled  between 
them.    The  assay-master  proved  that  he  received  a  small  piece 
of  the  silver  for  the  purpose  of  assaying  it ;  that  he  by  his  assay 
made  the  whole  4  oz.,  whereas  2  oz.  7  dwts.  was  the  true  assay. 
A  verdict  was  found  for  the  plaintiffs  for  the  difference  in  value 
between  the  supposed  and  true  weight,  with  liberty  to  the  defen- 
dant to  move  for  a  nonsuit.    A  rule  nisi  was  accordingly  obtained 
in  Michaelmas  Term  upon  two  grounds;  1st,  that  the  action 
would  not  lie  at  all  even  supposing  it  to  have  been  brought 
against  the  defendant's  principal ;  2ndly,  supposing  it  would  lie 
against  his  principal,  yet  it  would  not  against  the  defendant,  who 
was  merely  an  agent,  and  whose  situation  had  been  altered 
between  *the  time  of  the  sale  and  action  by  his  having  accounted      [  *3*6  ] 
for  the  sale  money  with  his  principal. 

The  Attorney-General,  Park,  and  Marryat  shewed  cause,  and 

upon  the  first  point  they  argued  that  here  the  mistake,  admitting 

there  was  no  fraud,  was  caused  by  the  error  of  the  assay -master ; 

who,  being  paid  by  the  seller,  was  to  be  considered  rather  as  the 

seller's  agent  than  the  agent  of  the  plaintiffs.    If  so,  then  it  is  the 

same  thing  as  if  the  seller  himself  had  made  the  assay,  and  is 

like  the  case  of  a  sale  by  sample,  where  there  is  always  an  implied 

warranty  from  the  seller  that  the  whole  article  shall  correspond 

with  the  sample.    And  such  an  implied  warranty  will  sustain 

the  special  counts.    But  supposing  the  assay-master  to  be  the 

common  agent  of  both  parties,  then  it  is  like  the  case  of  money 

paid  under  a  mistake  of  the  fact,  and  may  be  recovered  under  the 

common  counts.    Upon  the  second  point  they  denied  that  the 

defendant  was,  at  the  time  of  action  brought,  to  be  considered 

merely  as  an  agent,  there  being  nothing  to  shew  that  at  that 
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Cox  time  his  principal  was  disclosed ;  but  admitting  that  he  was,  the 
Pbentice.  case  of  Buller  v.  Harrison^  shews  that  if  this  money  has  been 
paid  by  mistake  to  the  agent,  and  has  not  been  paid  over  by  him 
to  his  principal,  it  may  be  recovered  back  from  him  in  an  action 
for  money  had  and  received,  although  he  may  have  placed  it  to 
the  account  of  his  principal.  Therefore  the  alteration  in  the 
defendant's  situation  by  his  having  accounted  for  the  sale  money 
makes  no  difference. 

[  347  ]  Topping  and  Comyn,  contra,  maintained  that  the  principal 

himself  would  not  have  been  liable ;  for  as  to  the  warranty  upon 
the  special  counts,  beside  that  the  case  at  the  trial  proceeded 
altogether  upon  the  count  for  money  had  and  received,  there  is 
no  pretence  for  saying  that  the  principal  or  his  agent  held  out  a 
sample,  as  an  affirmation  of  the  value  of  the  silver.  The  seller 
at  the  time  of  the  sale  is  ignorant  of  the  value,  and  submits  it  to 
the  plaintiffs,  who,  in  order  to  ascertain  it,  have  recourse  to  a 
third  person  of  their  own  choice,  and  by  his  assay  the  price  is 
fixed.  And  even  if  the  seller  had  affirmed  that  it  was  of  a  par- 
ticular value,  still,  according  to  Chandelor  v.  Lopus>\  that  would 
not  have  made  him  liable,  unless  he  knew  it  not  to  be  of  that 
value,  or  warranted  it  to  be  so.    *    *    * 

[  348  ]       Lord  Ellenbobouoh,  Gh.  J. : 

I  take  it  to  be  clear,  that  an  agent  who  receives  money  for  his 
principal  is  liable  as  a  principal  so  long  as  he  stands  in  his 
original  situation  ;  and  until  there  has  been  a  change  of  circum- 
stances by  his  having  paid  over  the  money  to  his  principal,  or 
done  something  equivalent  to  it.    Here  it  is  admitted  that  no 
money  has  been  paid  over  by  the  defendant  to  his  principal,  nor 
has  there  been  any  other  thing  done  by  him  to  create  a  change 
of  circumstances.    The  only  question  tfren  is,  whether  the  action 
lies  against  the  defendant,  considering  it  as  if  it  were  an  action 
against  the  principal.    Now  this  is  a  case  of  mutual  innocence 
and  equal  error,  which  is  not  an  unusual  case  for  money  had 
and  received.    Much  of  the  argument  has  been  raised  by  the 
circumstance  of  a  third  person  having  been  introduced  into  this 
t  Cowp.  566.  %  Cro.  J.  4. 
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transaction ;  but  the  nature  of  the  commodity  made  the  inter-         Cox 
vention  of  some  other  standard  than  the  parties'  own  judgment     prentice. 
necessary.    And  whether  that  be  attained  by  means  of  *a  pair       [  *349  ] 
of  scales,  or  any  other  common  measure,  or  whether  an  assay- 
master  be  employed  for  the  purpose,  being  equally  necessary,  it 
can  make  no  difference.     Let  us  then  put  the  case  of  parties 
agreeing  to  abide  by  the  weighing  of  any  article  at  any  particular 
scales,  and  in  the  weighing  an  error,  not  perceived  at  the  time, 
takes  place  from  an  accidental  misreckoning  of  some  weight,  and 
the  thing  is  reported  of  more  weight  than  it  really  is,  and  the 
price  is  paid  thereupon,  would  not  in  that  case  money  had  and 
received  be  sustainable?     But  it  has  been  argued,  as  if  the 
assay-master's  not  having  the  whole  bar  was  imputable  to  the 
laches  of  the  plaintiffs.    But  the  assay-master  might  have  chosen 
his  own  course ;  it  was  for  him  to  determine  what  he  wanted. 
If  indeed  he  is  to  be  considered  as  the  agent  only  of  one  party, 
I  rather  think  he  was  the  agent  of  the  defendant ;  but  1  take 
him  to  have  been  the  agent  for  both.     Our  decision  will  not 
clash  with  the  rule,  caveat  emptor;  for  here  both  parties  were 
under  a  mutual  error,  neither  of  them  being  to  exercise  nor 
exercising  any  judgment  upon  the  subject.    I  think  this  is  the 
proper  case  for  money  had  and  received. 

Lb  Blanc,  J. : 

The  circumstance  of  the  account  between  the  defendant  and 
his  principal  being  still  open  without  any  new  credit  given,  does, 
I  think,  according  to  Bvller  v.  Harrison,  dispose  of  the  objection 
upon  the  2nd  ground.     That  brings  it  to  the  principal  question. 
Now  upon  that,  as  a  general  proposition,  it  may  be  true  that 
when  an  article  is  sold,  which  turns  out  to  be  of  less  value  than 
the  price  given  for  it,  the  extra  price,  if  there  be  no  fraud,  cannot 
be  recovered  back.    But  that  is  a  rule  applicable  only  to  cases 
where  the  *thing  is  of  an  arbitrary  value ;  and  the  fallacy  lies      [  *350  ] 
in  applying  the  rule  of  law  to  this  case  when  the  thing  is  not  of 
an  arbitrary  value,  but  depends  upon  the  quantity  of  silver  it 
contains.     It  is  just  like  the  case  of  a  purchase  of  any  com- 
modity by  weight,  the  price  of   which  is  to  be  fixed  by  the 
weighing  ;  and  if  the  weight  turns  out  to  be  less  than  that  paid 

U  2 
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Cox         for,  can  there  be  a  doubt  that  the  party  selling  is  bound  to 
Pbentioe.    refund  ?     So  here  the  price  was  to  be  fixed  by  the  quantity  of 
silver  to  be  ascertained  by  the  assay  of  the  assay-master. 

Bayley,  J. : 

I  have  no  doubt  that  this  action  for  money  had  and  received 
will  lie,  and  that  the  defendant  is  liable.     The  assay-master  was 
a  middle-man ;  or,  if  he  was  the  agent  of  either,  he  was  more  so 
of  the  defendant  than  of  the  plaintiff.     The  rule,  caveat  emptor, 
does  not  apply  to  this  case ;  for  neither  party  exercised  his  own 
judgment.      What  did  the  plaintiffs  bargain   to  buy  and  the 
defendant  to  sell  ?    They  both  understand  that  the  one  agreed 
to  buy  and  the  other  to  sell  a  bar  containing  such  a  quantity  of 
silver,  as  should  appear  by  the  assay  ;  and  the  quantity  is  fixed 
by  the  assay,  and  paid  for ;  but  through  some  mistake  in  the 
assay  the  bar  turns  out  not  to  contain  the  quantity  represented, 
but  a  smaller  quantity.     The  plaintiff  therefore  may  rescind  the 
contract,  and  bring  money  had  and  received,  having  offered  to 
return  the  bar  of  silver.    Upon  the  2nd  point,  Butter  v.  Harrison 
is  precisely  in  point.     That  case  decides  that  if  things  remain 
in  the  same  state,  as  they  did  here,  the  action  will  lie  against 
the  agent. 

[  351  ]       Dampibr,  J. : 

It  appears  to  me  that  this  rule  ought  to  be  discharged.  As  to 
the  objection  that  the  defendant  is  the  agent,  as  things  remained 
unaltered  between  the  agent  and  his  principal,  it  seems  that  the 
action  lies  against  the  agent.  As  to  the  principal  point,  it  is 
clear  that  neither  the  one  party  bargained  to  buy  nor  the  other 
to  sell  any  thing  upon  their  own  judgment,  or  until  the  bar  was 
melted  down,  and  assayed  by  the  assay-master.  The  bargain 
was  for  a  bar  of  silver  of  the  quality  ascertained  by  the  assay- 
master,  and  it  is  not  of  that  quality.  It  is  a  case  of  mutual 
error. 

Rule  discharged. 
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DOE,  on  the  Dbmisk  op  GOODBEHERE.  v.  BEVAK.       1816- 

7  Jan  23 

(3  M.  &  S.  353-^362.)  _  ' 

Demise  for  years  to  S.,  and  S.  covenants  that  he,  his  executors,  *-  J 
administrators,  or  assigns,  would  not  assign  the  indenture,  or  his  or 
their  interest  therein,  or  assign  the  premises  to  any  person  whatsoever, 
without  consent  in  writing  of  lessor.  Proviso  that  in  case  S.,  his  execu- 
tors, administrators,  or  assigns,  should  part  with  his  or  their  interest 
contrary  to  his  covenant,  lessor  might  re-enter.  8.  deposited  the  lease 
as  a  security  for  money  borrowed,  and  became  bankrupt,  and  the  lease 
was  sold  by  direction  of  the  Chancellor  to  pay  that  debt.  Held  that 
the  assignees  under  the  commission  might  assign  the  lease  to  the 
vendee  without  consent  of  lessor. 

Ejectment  for  a  messuage  and  land  at  Lambeth.    At  the  trial 
before  Heath,  J.  at  the  last  Surrey  assizes  the  case  was  this  : 

Goodbehere  by  indenture  of  the  29th  November,  1808,  demised 

the  premises  in  question,  being  a  public  house,  &c,  to  one  Shaw, 

for  a  term  of  years,  and  Shaw  covenanted  that  he,  his  executors, 

administrators,  or  assigns,  should  not  nor  would  during  the  term 

assign  the  indenture,  or  his  or  their  interest  therein,  or  assign, 

set,  or  underlet  the  messuage  and  premises,  or  any  part  thereof, 

to  any  person  or  persons  whatsoever,  without  the  consent  in 

writing  of  the  lessor,  his  executors,  administrators,  or  assigns. 

Proviso,  that  in  case  Shaw,  his  executors,  'administrators,  or      [  *354  ] 

assigns,  should  part  with  his  or  their  interest  in  the  premises, 

or  any  part  thereof,  contrary  to  his  covenant  that  the  lessor 

might  re-enter.      Afterwards  Shaw  deposited  this   lease   with 

Whitbread  &  Co.  as  a  security  for  the  repayment  of  money 

borrowed  of  them ;  and  becoming  bankrupt,  and  his  estate  and 

effects  being  assigned  by  the  commissioners  to  his  assignees,  the 

lease  was  upon  the  petition  of  Whitbread  &  Co.  directed  by  the 

Lord  Chancellor  to  be  sold  in  discharge  of  their  debt,  and  was 

accordingly  sold  to  the  defendant,  and  without  the  consent  of 

Goodbehere  assigned  to  the  defendant  by  the  assignees,  and  he 

entered,  &c.     The  learned  Judge  ruled  that  this  was  not  a  breach 

of  the  proviso  not  to  assign  without  consent,  &c.  inasmuch  as 

the  covenant  did  not  extend  to  Shaw's  assignees,  they  being 

assignees  in  law ;  wherefore  he  directed  a  nonsuit. 

Knoiclys  in  the  last  Term  obtained  a  rule  nisi  for  setting  the 
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Doe        nonsuit  aside,  and  he  said  the  contrary  to  what  had  been  ruled 

Bevan.      at  the  trial  was  determined  in  Sir  W.  More9 8  case ;  t  and  Lord 

Hardwicke  also  was  of  opinion  in  Philpot  v.  Hoare,  t  that  if  the 

covenant  in  that  case  had  named  assigns,  the  assignee  of  the 

bankrupt  would  have  been  bound  by  it. 

Best,  Serjt.  and  Espinasse  shewed  cause,  and  argued  that 
this  proviso  only  applied  to  acts  that  the  party  does  voluntarily, 
but  not  to  those  that  pass  in  invitum ;  which  distinction  governed 
the  decision  of  Doe  v.  Carter  ,$  where  all  the  principal  cases  are 
[  *355  1      collected,  and   *was  recognized  by  the  Master  op  the  Bolls. 
in  Weatherallv.  Geering.\\     And  the  same  distinction  will  hold 
in  the  case  of  an  assignment  under  a  commission  of  bankruptcy, 
that  being  done  by  virtue  of  the  statute,  and  not  by  the  act  of  the 
party  ;  and  of  such  opinion  was  Lord  Macclesfield  in  Goring  v. 
Warner, .IT     In  Amb.  480,  where  Philpot  v.  Hoare  is  more  fully 
reported  than  in  Atk.,  Lord  Hardwicke  expressly  stated  that 
"he  was  of  opinion  that  a  covenant  by  a  lessee  not  to  assign 
without  licence  did  not  bind  the  assignee  of   the  lessee  who 
became  bankrupt,  at  law  ;"  and  the  only  reason  why  he  set  the 
assignment  aside  in  that  case  was  because  of  the  fraud.    In 
Crusoe  v.  Bugbyt\\  which  was  a  covenant  "not  to  assign,  <fcc.  or 
otherwise  do  or  put  away  the  indenture  of  demise,"  the  Court  in 
giving  judgment  enumerate  several  modes  by  which  a  term  may 
be  put  away,   and  among  others,   that   "  the   lessee  becoming 
bankrupt  is  a  doing  or  putting  away ; "  but  yet  they  add,  "  none 
of  these  amount  to  an  assignment,  or  to  a  breach  of  the  covenant 
or  condition."     Then  if  the  assignee  of  the  bankrupt  may  take, 
without  incurring  a  forfeiture,  it  follows  that  he  may  assign ; 
because  he  takes  nothing  for  his  own  benefit,  but  only  as  the 
channel  of  conveyance  to  the  whole  body  of  creditors ;  and  there- 
fore it  would  be  absurd  to  hold  that  he  cannot  assign.     Also  the 
depositing  of  the  lease  originally  with  Whitbread  &  Go.  was  not 
a  forfeiture ;  for  the  Courts  have  always  looked  narrowly  into 

t  Cro.  Eliz.  26.  513). 

X  2  Atk.  219.  T  7  Vin.  85,  pi.  9 ;  2  Eq.  Cas.  Ab. 

§  4  R.  B.  586  (8  T.  B.  57).  100. 

||  8  E.  R.  369,  376  (12  Vos.  504,  tt  3  Wils.  234. 
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these  provisoes ;  and  here  are  no  words  that  the  lessee  shall  not        Doe 
part  with  the  indenture,  but  only  that  he  shall  not  part  with  his       bevan. 
interest.    And  though  the  depositing  this  lease  might  create  *an      [  *356  ] 
equitable  mortgage,  in  favour  of  Whitbread  &  Co.,  it  conveyed 
no  legal  interest. 

Knowlys  and  Laioea,  contra,  in  addition  to  the  authorities 
mentioned  upon  moving  for  the  rule,  cited  Moore,  44,  pi.  186. 
"  That  a  covenant  by  the  lessee  for  him  and  his  assigns  will  bind 
his  administrator ; "  yet  they  said,  an  administrator  is  as  much 
an  assignee  appointed  by  statute,  as  the  assignee  of  a  bankrupt. 
And  if  Doe  v.  Carter  had  decided  that  Carter  might  have 
assigned,  it  would  have  been  in  point ;  but  as  it  is,  it  only  shews 
that  here  the  assignment  to  the  assignees,  which  is  by  operation 
of  law,  is  not  within  the  proviso,  but  not  that  the  assignees  may 
assign  without  the  consent  of  the  lessor.  If  they  may,  this 
absurdity  will  follow,  that  the  assignees  will  be  in  of  a  better 
estate  than  the  bankrupt  himself.  But  in  7  Yin.  85,  pi.  10,  it 
is  laid  down,  "  that  the  law  is  very  clear  that  the  assignees  are 
exactly  in  the  same  place  as  the  bankrupt,  and  stand  in  his  place 
to  every  particular,  and  any  agreement  entered  into  shall  bind 
them."  If  therefore  the  bankrupt  has  only  a  qualified  estate, 
his  assignees  can  have  no  more  ;  and  though  they  may  part  with 
it,  yet  they  must  do  so  in  such  manner  and  upon  such  conditions 
as  the  bankrupt  has  agreed  to  do.  There  is  no  question  but  that 
they  may  assign ;  the  only  question  is  as  to  the  mode  by  which 
they  must  exercise  their  right.  The  distinction  is,  that  if  the 
proviso  extend  to  the  lessee  only,  then  the  assignees  in  law  are 
not  within  it,  and  they  may  assign  without  consent  without  in- 
curring a  forfeiture,  Dyer,  65  b.  pi.  8,  and  Cox  v.  Brown ;  t  but 
it  is  otherwise  if  they  be  named,  for  *then  they  as  well  as  the  [  *357  ] 
lessee  are  bound  by  it.  That  was  so  held  in  Roe  v.  Harrison^ 
which  was  a  covenant  for  the  lessee,  his  executors  and  adminis- 
trators, and  the  administrator  underlet;  and  per  Buller,  J., 
"  this  assignment  is  by  the  act  of  the  party  himself,  and  the 
executors  and  administrators  are  expressly  named  in  the  cove- 
nant."    And  here  the  covenant  names  the  lessee  and  his  assigns, 

f  1  CL.  Hep.  170.  t  1  R  B.  513  (2  T.  B.  425). 
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Dob  and  the  assignment  is  by  the  act  of  the  assignees ;  so  that  Roe  v. 
Bevan.  Harrison  is  expressly  in  point.  And  no  inconvenience  will  follow 
from  holding  the  assignees  within  this  clause  of  restraint ;  because 
if  the  lessor  should  withhold  his  consent  capriciously,  doubtless 
a  court  of  equity  would  interfere.  Roe  v.  Gallier$  t  has  deter- 
mined that  there  is  nothing  unlawful  in  the  lessor's  imposing 
such  a  restraint. 

Lord  Ellbnborough,  Ch.  J. : 

I  had  understood  it  to  be  a  point  long  settled,  that  a  landlord 
has  the  power  of  restraining  the  alienation  of  his  tenant  by  a 
general  proviso  against  alienation,  which  is  applicable  to  ordi- 
nary cases ;  and  that  in  extraordinary  cases,  such  as  the  bank- 
ruptcy of  his  tenant,  he  may  restrain  the  alienation  by  an  express 
proviso.    We  are  now  upon  the  consideration  of  a  case  which 
has  not  any  express  proviso,  but  stands  on  the  effect  of  the 
ordinary  clause  restraining  the  tenant,  his  executors,  adminis- 
trators, or   assigns  from   assigning.      In  Roe  v.  Harrison  the 
proviso  extended  to  the  lessee,  his  executors  and  administrators, 
expressly  restraining  them  by  name  from  alienation ;  therefore 
it  was  held  that  the  administrator  could  not  assign.     Here  the 
[  *358  ]      question  is  upon  the  *meaning  of  the  term  "  assigns,"  whether 
by  that  term  the  proviso  was  meant  to  have  effect  against  assigns 
in  law,  as  it  would  have  against  assigns  by  act  of  the  party. 
Now  the  Courts  have  construed  it  to  mean  voluntary  assigns  as 
contradistinguished  from  assigns  by  operation  of  law,  and  further 
than  that,  that  the  immediate  vendee  from  the  assignee  in  law 
is  not  within  the  proviso;  the  reason  of  which  is,   that  the 
assignee  in  law  cannot  be  encumbered  with   the  engagement 
belonging  to  the  property  which  he  takes,  such  as  in  this  case 
the  carrying  on  the  bankrupt's  trade  in  the  public  house,  which 
is  a  strong  instance.     In  such  cases,  therefore,  the  law  must 
allow  the  assignee  to  divest  himself  of  the  property,  and  convert 
it  into  a  fund  for  the  benefit  of  the  creditors.     That  "assigns" 
does  not  relate  to  assignees  in  law,  I  consider  as  determined  in 
Doe  d.  Mitchinson  v.  Carter,  and  Goring  v.  Warner,  but  more 
distinctly  in  Doe  v.  Carter.     Nor  do  I  find  that  Roe  v.  Harrison 
t  1  R.  E.  445  (2  T.  E.  133). 
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impugns  these  authorities,  because  that  passed  entirely  on  the  doe 
ground  of  the  executors  and  administrators  being  specially  bbvan. 
named.  But  an  executor  is  a  volunteer,  he  is  at  liberty  to 
renounce,  and  an  administrator  is  wholly  voluntary ;  therefore 
it  does  not  follow  from  that  decision,  that  "assigns"  must 
necessarily  comprehend  such  as  are  involuntary  and  do  not 
come  in  by  the  act  of  the  party,  as  the  assignees  under  a  com- 
mission of  bankruptcy  do  not.  This  case,  therefore,  appears  to 
me  to  be  concluded  by  the  authorities,  as  well  as  by  the  reason 
of  the  thing.  Here,  if  the  assignees  might  of  themselves  assign 
the  terms,  they  might  certainly  do  so  under  the  Chancellor's 
order. 

Lb  Blanc,  J. : 

There  can  be  no  doubt  that  the  lessor  might  have  relieved       [  359  ] 
himself  from  all  inconvenience  by  expressly  providing  in  the 
lease  that  if  the  lessee  should  become  bankrupt,   or  should 
deposit  the  lease  with  any  person,  the  lease  should  be  void.     In 
this  case  he  has  not  so  done,  but  has  contented  himself  with  a 
covenant  from  the  lessee  for  himself,  his  executors,  adminis- 
trators, and  assigns,  not  to  assign  the  indenture,  or  premises, 
without  the  lessor's  consent.    And  the  question  is,  if  it  be  a 
breach  of   covenant  in  the  assignees  of  the  lessee,  who  has 
become  bankrupt,  to  assign  the  lease.    It  is  clear  that  there  has 
been  no  assignment  by  the  lessee  himself ;  it  is  also  clear  that 
the  lessee's  becoming  bankrupt  is  not  a  breach;  but  the  assignees 
under  the  commission  have  assigned.     They  were  bound  to 
assign,  because  they  took  only  as  trustees  for  the  purpose  of 
disposing  of  the  property  to  the  best  advantage  for  the  benefit  of 
the  creditors ;  and  they  were  compelled  under  an  order  of  the 
Court  of  Chancery  to  sell  in  discharge  of  the  debt  of  Whitbread 
«k  Co.   Therefore  this  was  not  an  assignment  within  the  meaning 
of  the  covenant,  because  in  Doe  v.  Carter  it  was  considered  that 
an  assignment  under  compulsion  of  law  by  the  sheriff  to  an 
execution  creditor  was  not  within  a  general  covenant  by  the 
lessee,  his  executors,  administrators,  and  assigns,  not  to  assign. 
In  this  case  the  commission  of  bankruptcy  is  a  statutable  execu- 
tion, and  there  is  not  any  material  difference  between  the  com- 
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Doe        pulsory  course  under  which  the  sale  was  made  in  both  cases. 

Sevan.  Roe  v.  Harrison  is  very  distinguishable  from  the  present  case, 
for  there  the  administrator  being  expressly  named  in  the  cove- 
nant not  to  let,  did  by  his  own  act  underlet ;  he  did  not  come  in 

[  *360  ]  like  the  assignees  *of  a  bankrupt  under  a  statutable  execution, 
and  act  under  it  by  compulsion  of  law ;  but  being  expressly 
bound  by  the  covenant,  it  was  holden  that  he  could  only  convey 
in  the  same  manner  as  his  intestate,  the  covenantor.  But  the 
assignees  of  a  bankrupt,  in  like  manner  as  the  sheriff,  are 
relieved  from  the  operation  of  the  word  "assigns,"  because 
"  assigns  "  means  only  such  as  are  voluntary  assigns.  There- 
fore, both  on  the  authorities  and  upon  principle,  I  think  there  is 
no  doubt. 

Bayley,  J. : 

I  think  this  case  admits  of  no  reasonable  doubt.     If  the  deci- 
sion of  Doe  v.  Carter  is  correct,  this  decision  also  must  be  sup- 
ported.    Following  that  decision,  I  say,  in  this  case,  that  there 
has  been  no  such  assignment  as  was  intended  to  be  guarded 
against  by  this  proviso.     In  Doe  v.  Carter  it  was  decided  that  a 
proviso,   that  if  the  lessee,   his  executors,   administrators,  or 
assigns,  should  assign,   the  landlord   might  re-enter,  contem- 
plated only  a  voluntary  assignment,  and  not  one  which  passed 
in  invitum  of  the  lessee,  and  where  the  party  making  the  assign- 
ment acted  in  discharge  of  a  duty  cast  upon  him  by  the  law.    It 
has  never  been  considered  that  the  lessee's  becoming  bankrupt 
was  an  avoiding  of  the  lease  within  this  proviso ;  and  if  it  be 
not,  what  act  has  the  lessee  done  to  avoid  it  ?    All  that  has  fol- 
lowed upon  his  bankruptcy  is  not  by  his  act  but  by  the  operation 
of  law,  transferring  his  property  to  his  assignees.     Then  shall 
the  assignees  have  capacity  to  take  it,  and  yet  not  to  dispose  of 
it  ?     Shall  they  take  it  only  for  their  own  benefit,  or  be  obliged 
to  retain  it  in  their  hands  to  the  prejudice  of  the  creditors,  for 
[  *36i  ]      whose  benefit  the  law  originally  cast  it  upon  them  ?     ♦Un- 
doubtedly that  can  never  be.     They  must,  therefore,   have  a 
power  to  sell  for  the  purposes  for  which  it  was  given  them,  and 
the  Chancellor  will  compel  them  if  they  neglect  to  do  it.    It 
appears  that  the  Chancellor  has  directed  this  lease  to  be  sold, 
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and  that  so  far  from  being  volunteers  they  acted  under  the  com-  doe 
pulsion  of  this  order.  If  "  assigns  "  means  voluntary  assigns,  bevan. 
what  act  is  there  to  make  them  voluntary?  This  is  no  new  law; 
it  is  as  old  at  least  as  Goring  v.  Warner.  The  same  was  so  con- 
sidered in  Crusoe  v.  Bugby,  and  it  was  said  and  admitted  that  a 
devise  of  the  term  by  the  lessee  is  not  a  breach  of  the  covenant 
not  to  assign.  Such  also  has  been  the  general  impression  in  the 
minds  of  the  profession  for  a  long  series  of  years.  Parties  may, 
if  they  please,  stipulate  by  a  special  proviso  that  the  lease  shall 
determine  upon  the  bankruptcy  of  the  lessee ;  that  indeed  was 
doubted  until  Roe  v.  GaUiers  established  that  it  was  not  a  stipu- 
lation against  law  ;  but  the  very  doubt  shews  that  it  never  could 
have  been  conceived  that  the  general  proviso  extended  to  restrain 
an  assignment  under  a  commission  of  bankruptcy.  The  dis- 
tinction in  Roe  v.  Harrison  is,  that  there  was  such  letting  by  the 
act  of  the  party  as  the  party  covenanted  against. 

Dampier,  J. : 

I  think  the  case  of  Doe  v.  Carter  establishes,  upon  a  review  of 
all  the  cases,  this  position,  that  the  assignees  of  a  bankrupt  lessee, 
whose  assignment  is  not  voluntary,  but  passes  in  invitum,  and 
by  operation  of  law,  are  not  within  the  general  word  "  assigns  " 
in  this  proviso.  It  is  not  pretended  that  the  assignment  by 
the  commissioners  to  the  assignees  is  a  breach  of  the  proviso, 
but  it  is  said  that  the  assignment  by  the  *assignees  afterwards  is  [  *362  ] 
their  own  voluntary  act.  But  what  is  the  duty  of  the  assignees? 
They  would  incur  a  great  risk  if  they  did  not  so  manage  the 
estate  of  the  bankrupt  as  to  fulfil  their  trust :  consequently  they 
were  bound  at  their  own  peril  to  assign  over  the  term  for  the 
benefit  of  the  creditors ;  and  moreover  they  are  compelled  to  it 
in  this  instance  by  the  Chancellor's  order  for  the  benefit  of  one 
particular  creditor ;  which  they  of  course  would  resist  as  far  as 
they  could  in  order  to  have  it  for  the  benefit  of  the  whole  body 
of  creditors.  This  case,  therefore,  falls  within  the  reason  of  Doe 
v.  Carter,  upon  the  authority  of  which,  I  think  this  assignment 
is  not  within  the  proviso.  The  bankruptcy  of  the  lessee  might 
have  been  specially  guarded  against  as  in  Roe  v.  GaUiers. 

Rule  discliarged. 
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"is.  PICKSTOCK  v.   LYSTER 

Jan.  23 
_  '  (3  M.  &  S.  371—377.) 

[  371  ]  An  insolvent  debtor,  pending  a  writ  of  inquiry  upon  a  judgment 

obtained  against  him  by  the  plaintiff,  executed  an  assignment  of  all 
his  effects  to  trustees  for  the  benefit  of  all  his  creditors,  under  which 
possession  was  immediately  taken.  Held  that  the  assignment  was  not 
fraudulent  within  stat.  13  Eliz.  c.  5,  although  made  to  the  intent  to 
delay  the  plaintiff  of  his  execution. f 

Assumpsit  for  money  had  and  received.     Plea,  non  a*sump$it. 

At  the  trial  before  Eichards,  B.,  at  the  last  Salop  assizes,  the 
case  was  this :  the  plaintiff  being  a  creditor  of  one  Glover  in 
January,  1812,  sued  him  for  his  debt ;  Glover  suffered  judgment 
by  default,  and  a  writ  of  inquiry  was  executed  on  the  17th  of 
June  following,  and  on  the  25th  bfi.fa.  was  delivered  to  the  de- 
fendant, the  sheriff.    But  before  that  day,  viz.  on  the  15th  of 
the  month,  Glover  being  insolvent  executed  an  assignment  by 
deed  of  all  his  effects  to  trustees  for  the  benefit  of  all  his  credi- 
tors ;  under  which  deed  possession  was  taken  immediately  after 
its  execution,  but  the  deed  was  not  signed  by  any  of  the  creditors. 
This  assignment  Glover  had  been  desirous  of  making,  and  had 
f  *372  ]      actually  given  instructions  *for  its  preparation  in  the  early  part 
of  the  year,  though  not  until  after  he  had  been  served  with  the 
writ  at  the  plaintiff's  suit,  and  the  deed  had  been  prepared,  and 
in  it  the  plaintiff  was  named  as  one  of  the  trustees,  but  it  did 
not  appear  that  was  done  with  his  knowledge,  and  his  name  was 
afterwards  erased,  and  that  of  another  creditor  substituted.  The 
deed,  as  it  originally  stood,  contained  a  clause  whereby  the 
trustees  engaged  to  indemnify  Glover  from  his  debts ;  which 
clause  was  erased  before  its  execution  on  the  15th  of  June ;  and 
on  account  of  this  and  other  erasures,  it  was  suggested  that  it 
had  better  be  re-ingrossed,  but  Glover  refused,  as   much  on 
account  of  the  expense  as  for  fear  he  should  be  arrested,  saying 
that  he  should  not  be  safe  another  day,  and  that  the  plaintiff 
would  take  possession  of  his  goods  in  the  meantime.     The 
defendant  levied  under  the  fi.  fa.  but  retained  the  proceeds  in 
his  hands,  for  which  this  action  was  brought,  in  order  to  try  the 

t  But  it  has  long  been  settled  that  the  case  as  to  any  debtor.  Bank- 
such  an  assignment  by  a  trader  is  an  ruptcy  Act,  1883,  s.  4  (1)  (a).— R.  C. 
act  of  bankruptcy ;  and  this  is  now 
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question  whether  the  property    passed   from  Glover  by  this    Piokbtock 
assignment  and  delivery  of  possession.      The  learned  Judge      Lyster, 
directed  the  jury  that  if  they  thought  the  deed  was  executed 
with  an  intent  to  defeat  the  plaintiff  of  his  execution,  then  it  was 
void  in  law,  and  they  must  find  for  the  plaintiff,  but  otherwise 
for  the  defendant.     The  jury  found  a  verdict  for  the  plaintiff. 

Abbott  obtained  a  rule  nisi  in  the  last  Term  to  set  aside  the 
verdict  for  the  misdirection,  insisting  that  it  was  competent  to 
Glover  by  this  assignment,  which  was  made  for  the  benefit  of  all 
his  creditors,  to  divest  himself  of  his  property,  although  he 
might  thereby  intend  to  defeat  the  plaintiff  of  his  execution. 
And  he  cited  HoUrird  v.  Anderson,^  where  a  warrant  of  attorney 
*to  confess  a  judgment,  was  given  by  a  debtor  to  one  of  his  L  *373  ] 
creditors  in  order  to  defeat  the  pending  execution  of  another 
creditor ;  and  it  was  held  well,  and  that  the  debtor  might  prefer 
one  creditor  to  another,  and  it  was  compared  to  a  judgment 
confessed  by  an  executor,  after  another  suit  has  been  instituted 
by  another  creditor  of  the  testator.  And  if  the  preference  given 
in  that  case  by  the  debtor  in  exclusion  of  the  other  creditors  was 
good,  a  fortiori  it  shall  be  good  in  this  case,  where  the  preference 
given  is  not  in  exclusion  of  any.  one  creditor,  but  for  the  benefit 
of  all.  Here  the  plaintiff  might  if  he  pleased  have  come  in 
under  the  deed.    He  cited  also  Meux  v.  Howcl.\ 

Jercis  and  Puller,  who  shewed  cause,  submitted  that  the 
question  whether  done  with  a  fraudulent  intent  or  not,  was  a 
question  for  the  jury ;  and  that  the  avoidance  of  the  deed  was  a 
consequence  of  law  upon  their  finding.  They  distinguished 
H<dbird  v.  Anderson,  inasmuch  as  the  warrant  of  attorney  there 
given  was  no  more  than  a  security  given  to  the  creditor  for  his 
debt,  but  not  as  here  an  assignment  of  all  the  debtor's  effects  to 
trustees  of  his  own  appointment.  And  Lord  Eenyon  in  Estwick 
v.  Caillaud  §  took  the  distinction,  that  it  did  not  appear  that 
that  was  a  conveyance  of  the  whole  of  the  debtor's  property. 
Here  the  assignment  is  within  the  very  words  of  the  preamble  of 
stat.  IS  Eliz.  c.  5,  for  it  was  "  devised  to  the  intent  to  delay  a 
t  5  T.  R.  235.  J  4  East,  1.  §  5  T.  E.  424. 
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Pickbtook  creditor  of  his  suit."  And  they  mentioned  a  case  before  Law- 
Lystbb.  rence,  J.  at  Hereford,  where  a  creditor  having  obtained  judgment 
I  *374  ]  against  his  debtor  in  the  mayor's  *Court  at  Hereford,  the  debtor 
on  the  day  on  which  execution  was  to  have  come  in,  executed  a 
bill  of  sale  of  his  effects  to  another  bond  fide  creditor,  the  effects 
not  being  more  than  sufficient  to  satisfy  that  debt.  And  upon  a 
question  which  of  the  two  should  be  preferred,  that  learned 
Judge  left  it  to  the  jury  to  say  whether  the  bill  of  sale  was  not 
executed  to  the  intent  to  defeat  the  creditor  of  his  suit ;  and  the 
jury  being  of  that  opinion,  found  in  favour  of  the  judgment 
creditor. 

Abbott  (Dauncey  with  him)  was  stopped  by  the  Court. 

Lord  Ellenborough,  Ch.  J. : 

The  only  thing  to  raise  a  doubt  in  my  mind  upon  the  present 
case  would  be  the  authority  of  Mr.  J.  Lawrence,  under  whose 
direction  it  is  said  that  a  bill  of  sale  executed  to  a  bond  fide 
creditor  was  held  not  only  to  have  been  made  under  circum- 
stances which  carried  with  them  a  badge  of  fraud,  but  to  be  evi- 
dence of  such  fraud  as  warranted  him  in  leaving  it  to  the  jury  to 
find  against  the  bill  of  sale,  if  it  was  made  in  order  to  defeat 
another  creditor.  But  I  am  afraid  that  if  the  conveyance  in  this 
case  be  not  good,  it  will  break  in  upon  the  validity  of  all  judg- 
ments confessed  by  executors,  or  by  the  party  himself,  where 
either  the  party  or  the  executor  wishing  to  give  a  preference  to 
some  particular  creditor  has  confessed  the  same ;  all  judgments 
also  which  have  been  confessed  for  the  actual  aggregate  amount 
of  the  debts  due  to  all  the  creditors,  and  with  their  consent,  will 
be  open  to  this  objection.  Can  any  one  doubt  that  the  first 
motive  in  many  of  those  cases,  as  well  as  in  this,  was  to  defeat 
the  particular  creditor;  but  at  the  same  time  it  is  not  considered 
[  *375  ]  as  an  injury  to  him,  being  for  the  benefit  *of  all  the  creditors, 
to  procure  an  equal  distribution  amongst  all  of  the  fund  to 
which  all  have  an  equal  right,  against  one  who  has  gained  the 
first  step  upon  them.  In  Tolputt  v.  Welis^  and  in  a  note  which 
is  there  given,!  and  which  was  cited  by  myself,  it  was  considered 
t  14  E.  E.  466  (1  M.  &  S.  395).  J  1  M.  &  S.  408. 
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that  an  executor  might  give  a  preference,  and  make  confession    Pickstock 

in  favour  of  some  creditors  pending  a  suit  by  another  creditor,      lybtkr. 

The  principle  of  those  decisions  would  be  destroyed,  if  we  should 

bold  an  assignment  fraudulent,  because  it  may  operate  to  the 

prejudice  of  a  particular  creditor.     Such  an  assignment  as  the 

present  is  to  be  referred  to  an  act  of  duty  rather  than  of  fraud, 

when  no  purpose  of  fraud  is  proved.     The  act  arises  out  of  a 

discharge  of  the  moral  duties  attached  to  his  character  of  debtor, 

to  make  the  fund  available  for  the  whole  body  of  creditors. 

Here  if  the  assignment  had  been  for  the  purpose  of  fraud  upon 

the  plaintiff,  the  plaintiff  would  have  been  entirely  excluded 

from  it,  whereas  it  appears  that  his  name  was  once  proposed 

and  inserted  as  a  trustee.     The  deed  also  when  executed  was  not 

then  taken  up  on  the  sudden  and  for  the  first  time,  but  had  been 

in  the  contemplation  of  the  debtor  for  several  months  before. 

It  is  not  the  debtor  who  breaks  in  upon  the  rights  of  the  parties 

by  this  assignment  but  the  creditor  who  breaks  in  upon  them  by 

proceeding  in  his  suit.    I  see  no  fraud,  the  deed  was  for  the  fair 

purpose  of  equal  distribution.     In  the  case  before  Lawrence,  J., 

I  cannot  help  thinking  that  the  deed  must  have  been  made  in 

trust  for  the  party  himself ;  otherwise  that  learned  Judge,  who 

could  not  have  been  ignorant  of  Holbird  v.  Anderson,  must  have 

♦felt  the  weight  of  it,  unless  there  was  some  such  distinction.    If      C  *376 1 

that  were  not  so  I  cannot  agree  that  what  he  ruled  was  according 

to  the  law.   The  uniform  practice  has  been  otherwise,  particularly 

in  the  case  of  executors,  which  is  in  pari  materia,  and  also  in  the 

case  of  Holbird  v.  Anderson. 

Ls  Blanc,  J. : 

Although  the  question  went  to  the  jury,  yet  certainly  from  the 
manner  in  which  it  was  left  to  them,  it  appears,  they  were 
advised  that  if  the  deed  was  made  with  an  intention  to  defeat 
this  particular  creditor,  it  would  be  fraudulent.  This  was  not  a 
deed  by  which  the  party  stipulated  for  a  benefit  to  himself,  but 
all  the  property  of  the  party  is  fairly  to  be  distributed  amongst 
his  creditors,  including  this  particular  creditor.  To  hold  such  a 
deed  fraudulent  would  be  contrary  not  only  to  Holbird  v.  Ander- 
son, but  to  all  the  cases  which  have  decided  that  a  party,  inde- 
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Pickatock     pendently  of  the  bankrupt  statutes,  may  convey  away  his  propert 

Lyster.      f°r  the  benefit  of  all  his  creditors.     There  is  nothing  here  i 

shew  any  particular  fraud,  the  deed  was  in  contemplation  a 

time  before ;  it  seems   to  me  therefore  that  the  verdict  n 

wrong. 

Baylby,  J. : 

It  seems  to  me  that  this  conveyance,  so  far  from  being  fraodi 
lent,  was  the  most  honest  act  the  party  could  do.  He  felt  th 
he  had  not  sufficient  to  satisfy  all  his  debts,  and  he  proposed 
distribute  his  property  in  liquidation  of  them :  this  was  n< 
acceded  to,  for  the  plaintiff  endeavoured  by  legal  process 
obtain  his  whole  debt,  the  obtaining  of  which  would  have  sve 
away  the  property  from  the  rest  of  the  creditors.  The  debt 
[  *377  ]  when  he  executed  was  not  for  the  first  time  *adopting  a  m 
notion :  it  had  been  in  contemplation  some  months  before.  Ai 
this  creditor  is  not  excluded  by  the  deed,  but  will  stand  to  < 
intents  and  purposes  in  the  same  situation  with  all  the  rest 
the  creditors. 

Dampier,  J. : 

The  case  of  Holbird  v.  Anderson,  as  it  seems  to  me,  entire 

governs  this  case :  and  therefore  this  case  was  left  to  the  ju 

under  an  erroneous  impression,  that  if  the  conveyance  went 

defeat  this  plaintiff  of  his  execution,  it  would  be  fraudulent.  6 

the  deed  was  not  fraudulent  nor  anything  more  than  the  par 

was  entitled  to  make.    If  indeed  the  plaintiff  could  have  shei 

to  the  jury  that  the  whole  transaction  was  fallacious,  that  t 

trustee  was  in  effect  only  a  trustee  for  some  particular  creditoi 

and  not  as  he  is  stated  for  all,  the  case  would  have  been  d 

ferent ;  that  might  have  given  it  a  fraudulent  complexion.   B 

as  it  stands,  it  falls  within  the  reason  of  Holbird  v.  Anderson,  a 

the  case  of  executors,  which  at  this  day  it  would  be  very  da 

gerous  to  shake. 

Rule  absolut*. 
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ISHERWOOD  v.   OLDKNOW.  isie. 

(3  M.  &  S.  382-406.)  Jan.  29. 

Devise  to  the  use  of  H.  I.  for  life  without  impeachment  of  waste,  Ac.  [  382  ] 
remainder  to  the  use  of  plaintiff  for  life,  with  power  to  make  leases  for 
two  or  three  lives,  &c.  or  for  the  term  of  21  years,  so  as  there  be  reserved 
the  best  rent  without  taking  any  sum  or  sums  of  money  or  other  thing 
for  or  in  lieu  of  a  fine ;  and  H.  I.  by  indenture  1 5th  October  leased  for 
H  years,  to  be  computed  as  to  the  meadow  land  from  13th  February 
last,  the  pasture  from  25th  March  last,  and  the  messuage  from  12th 
May  last,  under  a  yearly  rent,  payable  to  lessor,  and  such  other  person 
as  should  be  entitled  to  the  freehold  and  inheritance,  half  yearly,  on 
11th  November  and  25th  March,  the  first  payment  to  be  made  on  11th 
November  next  ensuing,  and  lessee  covenanted  with  lessor,  his  heirs, 
tad  assigns,  for  payment  to  lessor  and  such  other  person,  Ac.  of  the 
rent  at  the  days  and  times,  &c.  Held  that  the  lease  for  14  years  was 
warranted  by  the  power  to  lease  for  21 ;  and  that  the  reservation  of  the 
first  half  year's  rent,  payable  at  the  end  of  27  days,  was  not  taking  a 
sum  of  money  for  a  fine,  being  in  consideration  of  a  preceding  occupa- 
tion ;  and  that  plaintiff,  after  the  death  of  H.  I.,  was  an  assignee  within 
stat  32  Hen.  YJJLL.  c.  34,  and  might  maintain  covenant  against  the 
lessee  for  rent-arrear  after  the  death  of  H.  I.,  and  during  the  continu- 
ance of  the  term. 

Covenant.  The  plaintiff  declares  that  Thomas  Bradshaw 
tierwood,  being  seised  in  fee  of  the  premises  hereinafter  meri- 
ted to  be  demised,  on  the  22nd  of  September,  1790,  by  his 
U,  duly  executed  and  attested,  devised  the  same,  among  other 
ings,  to  trustees  in  fee  upon  trust  for  the  payment  of  certain 
nuities,  and,  subject  thereto,  to  the  use  of  his  brother  H.  B. 
terwood  for  life,  without  impeachment  of  waste ;  remainder  to 
i  use  of  the  trustees  to  support  contingent  uses,  &c. ;  remainder 
the  use  of  his  first  and  other  sons  successively  in  tail  male ; 
A  in  default  of  such  issue,  to  the  use  of  his  brother  John  Isher- 
od  for  life,  without  impeachment  of  waste ;  remainder  to  the 
s  of  the  trustees  to  support,  <&c,  with  several  remainders  over ; 
ft  power  to  the  trustees  and  to  his  said  brothers  and  nephew 
jpectively,  from  time  to  time  during  the  several  terms  of  their 
es,  and  as  they  should  be  actually  seised,  by  any  writing,  &c. 
make  any  lease  of  the  devised  premises,  or  any  part  thereof, 
.  for  the  term  of  two  or  three  lives,  or  for  99  or  any  other 
fflber  of  years,  determinable  on  the  death  of  two  or  *three  [  *383  ] 
ee  concurrent  at  the  same  time,  or  for  the  term  of  21  years, 
R.B.— vol.  xvi.  x 
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Ishebwood  in  possession  and  not  in  reversion  or  by  way  of  future  interest 
Oldknow.  so  as  upon  all  and  every  such  lease  there  were  reserved  payahh 
during  the  continuance  thereof,  the  best  and  most  improve* 
yearly  rent,  which  at  the  time  of  making  such  lease  could  1« 
gotten  for  the  same,  to  be  incident  and  belong  to,  and  from  timi 
to  time  go  along  with  the  several  uses  thereinbefore  mentioned 
without  taking  any  sum  or  sums  of  money  or  other  thing,  for  o 
in  lieu  of  a  fine  or  income  for  the  same,  and  so  as  there  were 
condition  for  re-entry,  &c.  And  the  plaintiff  avers  that  th 
testator  died,  whereby  H.  B.  Isherwood  became  seised  for  lii 
with  the  said  power  of  leasing,  and  being  so  seised  by  indentur 
(15th  of  October,  1800)  by  virtue  of  the  said  power,  and  for  th 
considerations  therein  mentioned,  demised  the  premises  to  th 
defendant  for  14  years,  to  be  computed  as  to  the  meadow  an 
plough  lands  from  the  18th  of  February  then  last  past,  tl 
pasture  lands  from  the  25th  of  March  also  then  last,  and  tt 
messuage,  &c.  from  the  12th  of  May  then  also  last,  under 
yearly  rent  of  1001.  payable  to  the  said  H.  B.  Isherwood,  and  1 
such  other  person  as  for  the  time  being  should  be  entitled  to  tl 
freehold  and  inheritance,  by  half-yearly  payments  on  the  111 
of  November  and  the  25th  of  March,  the  first  payment  there 
to  be  made  on  the  11th  of  November  next  ensuing  the  date 
the  indenture,  &c.  And  the  defendant  covenanted  with  H.  ] 
Isherwood,  his  heirs  and  assigns,  for  payment  to  the  said  H.  1 
Isherwood,  and  to  such  other  person  as  should  be  entitled  to  tl 
freehold,  &c.  of  the  said  rent,  at  the  said  days  and  times,  & 
I  *3g4  ]  and  for  keeping  and  yielding  up  the  premises  in  repair,  and  *n 
to  carry  any  manure  off  the  premises.  And  the  plaintiff  she 
that  the  defendant  entered  and  was  possessed,  and  that  H. 
Isherwood  died  without  issue  on  the  26th  of  January,  ISC 
whereby  he  the  plaintiff  became  seised  of  the  reversion  of  t 
said  demised  premises,  expectant  on  the  determination  of  t 
said  demise,  for  his  life,  and  entitled  to  the  freehold  of  the  a 
demised  premises;  and  the  plaintiff  assigns  for  breach  thenc 
payment  of  two  years'  rent,  accrued  after  the  plaintiff  became 
seised,  &c.  and  also  the  not  keeping  during  the  term  after  t 
plaintiff  became  so  seised,  &c.  and  not  yielding  up  at  the  end 
the  term  the  premises  in  repair,  and  also  the  carrying  off  manu 
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:.  Issue  being  joined  upon  pleas  to  these  several  breaches  there    Isherwood 
is  a  verdict  for  the  plaintiff  at  the  trial  before  the  Chief  Justice     oldknow. 

Chester. 

And  in  the  last  Term  it  was  moved  by  Benyon  in  arrest  of 
igment,  first  that  the  lease  for  14  years  was  not  a  limitation 
the  use  in  compliance  with  the  power  to  lease  for  21  years ; 
id  therefore  was  good  only  for  the  life  of  H.  B.  Isherwood,  the 
antor;  2ndly,  that  the  lease  was  not  warranted  by  the  power, 
reason  that  the  power  forbid  the  taking  any  sum  of  money 
r  a  fine,  whereas  the  lease  stipulates  for  payment  of  half  a 
•r's  rent  at  the  end  of  the  first  27  days,  which  is  in  effect 
ting  a  sum  of  money  for  a  fine;  8rdly,  that  this  action  would  not 
i  for  the  remainder -man,  either  at  the  common  law,  or  by  stat. 
I  Hen.  VIII.  c.  84,  he  not  being  an  assignee  within  that  statute. 

!  After  argument :] 

)&d  Ellbnbobough,  Ch.  J. :  [  391  } 

This  was  a  motion  in  arrest  of  judgment  in  an  action  of 
venant,  in  which  the  plaintiff  declared  and  assigned  for  breach 
mong  others)  the  non-payment  of  rent.  The  action  is  brought 
the  remainder-man  upon  a  lease  granted  by  the  first  tenant 
r  life,  under  a  rent  reserved  to  the  lessor,  and  to  such  other 
rson  as  for  the  time  being  should  be  entitled  to  the  freehold 
inheritance ;  and  the  lessee  covenanted  with  the  lessor,  his 
its  and  assigns,  to  pay  such  rent.  And  the  question  is, 
tether  the  plaintiff  shall  take  advantage  of  this  covenant,  or  is 
i  assign  within  the  meaning  of  this  lease,  as  it  stands  upon  the 
ff  on  this  subject,  and  upon  the  stat.  32  Hen.  VIII.  c.  84.  The 
•wer  is  stated  on  the  face  of  the  declaration,  so  that  it  appears 
the  Court  that  this  lease  was  made  by  the  tenant  for  life  as  in 
ecation  of  his  power.  The  power  is  to  the  devisees  respec- 
rely,  as  they  should  be  actually  seised  of  the  premises,  by  any 
firing,  &c.  to  make  any  lease  of  the  devised  premises,  or  any 
w  thereof,  as  had  been  *usuaUy  leased,  <fec,  to  any  person  for  [  *3<J2  J 
■o  or  three  lives,  or  for  99  or  any  other  number  of  years  deter- 
minable on  the  death  of  two  or  three  lives,  or  for  the  term  of  21 

x  2 
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years  in  possession,  &c.  The  first  objection  made  is,  that  the 
lease  is  not  warranted  by  the  power,  because  it  is  granted  for  14 
years  only. 

[Looking  to  the  object  of  the  power,  I  think  it  is  within  the 
rule,  (mine  majus  continet  in  se  minus.]  t 
[  *393  ]  The  second  objection  *arises  on  that  part  of  the  power  respect- 

ing the  fine.  The  power  makes  a  condition,  that  upon  every 
lease  there  should  be  reserved,  payable  during  the  continuance 
thereof,  the  best  and  most  improved  yearly  rent,  &c.  without 
taking  any  sum  or  sums  of  money  or  other  thing  for  or  in  lieu  of 
a  fine  or  income  for  the  same.  Now  it  appears  that  this  lease 
was  granted  on  the  15th  of  October,  and  that  by  the  stipulation 
of  the  parties  payment  of  half  a  year's  rent  became  due  on  the 
11th  of  November  following ;  that  is,  27  days  after  granting  the 
lease  a  compensation,  as  it  is  said,  for  the  granting  it,  has  been 
stipulated  for.  But  how  is  that  a  breach  of  the  condition  ?  Ia- 
it  taking  a  sum  or  sums  of  money  for  or  in  lieu  of  a  fine  ?  It  is 
at  the  utmost  but  granting  a  lease  with  a  covenant  for  payment 
of  the  first  half-year's  rent  before  the  half  year  has  expired.  It 
is,  therefore,  at  the  utmost  only  taking  a  covenant  which  may 
be  the  means  of  possibly  acquiring  to  him  a  sum  of  money* 
Then  it  is  not  within  the  letter.  But  is  it  within  the  spirit  ? 
The  power  says,  "  for  or  in  lieu  of  a  fine  or  income  for  the 
same ;  "  is  this  for  or  in  lieu  of  a  fine  or  income  ?  What  fine 
did  the  party  contemplate  ?  The  reservation  appears  to  be  in 
consideration  of  an  antecedent  occupation  ;  it  is  not  in  lieu  of  a 
fine  if  a  party  take  a  compensation  for  a  time  antecedent  to  the 
date  of  the  lease,  during  which  time  the  lessee  has  been  per- 
mitted to  occupy,  and  considering  the  lease  as  if  it  were  executed 
at  the  time  of  the  commencement  of  the  occupation.  If  it  had 
been  alleged  in  pleading,  that  this  was  a  taking  of  the  rent  con- 
trary to  the  power,  might  it  not  have  been  replied,  that  the  rent 
was  taken  merely  to  compensate  the  lessor  for  an  antecedent 
occupation  ?    This  could  not  in  any  shape  deprive  the  remainder- 

f  See  on  a  similar  point  the  case  of  Exchequer  in  favour  of  the  exercise 

Easton  v.  Pratt  (Ex.  and  Ex.  Ch.  of  the  power  by  granting  a  Rhorter 

1863)  2  H.  &  C.  676,  33  L.  J.  Ex.  term,  was   not    questioned   in   the 

233.    The  judgment  of  the  Court  of  Exchequer  Chamber. — B.  C. 
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man  of  any  portion  of  his  interest.  *We  come  then  to  the  third  Ishbbwood 
and  main  question,  and  the  only  important  question,  which  has  oldknow. 
occupied  the  greatest  portion  of  the  argument.  That  question  [  *394  ] 
is,  whether  the  plaintiff,  as  assignee,  either  at  the  common  law  or 
under  the  stat.  32  Hen.  VIII.,  is  entitled  to  maintain  this  action. 
I  will  not  stay  to  consider  whether  he  is  so  at  the  common  law, 
although,  without  meaning  to  pronounce  on  that,  I  rather  incline 
to  think  he  is  not;  because,  if  he  were,  the  provision  of  the 
statute  Hen.  VIII.  would  have  been  in  a  great  degree  unnecessary. 
The  statute  recites,  "  that  many  temporal  and  religious  persons 
had  made  leases,  &c.  to  divers  persons,  &c.  for  term  of  years, 
Ac,  containing  conditions  and  covenants,  &c.  and  that  by  the 
common  law  no  stranger  to  any  covenant  or  condition  should 
take  any  advantage  or  benefit  of  the  same,  but  only  such  as  are 
parties  or  privies  thereto ;  "  and  then  it  recognizes,  as  a  conse- 
quence, the  situation  of  all  grantees  of  reversions,  as  also  of  all 
grantees  and  patentees  of  the  Crown  of  lands  late  belonging  to 
monasteries  dissolved,  or  by  other  means  come  to  the  hands  of 
the  Crown,  that  they  were  excluded  to  have  any  entry  or  action 
against  the  said  lessees,  their  executors,  or  assigns,  which  the 
lessors  before  that  time  might  have  had  against  them,  for  the 
breach  of  any  condition  or  covenant  in  their  said  leases ;  and 
the  statute  proceeds  to  enact  "that  they  shall  have  the  same 
advantage  and  remedies  by  action,  for  not  performing  of 
covenants  contained  in  their  leases,  against  their  said  lessees,  as 
the  lessors  themselves  or  their  heirs  might  have  had,  in  the  like 
manner  as  if  they  were  not  8trangers.,,  The  object  of  the  statute, 
therefore,  was  the  benefit  of  that  class  of  persons  who  are  recited 
in  it.  *The  statute  comprehended  a  mass  of  property  before  [  *395  j 
then  recently  come  to  the  hands  of  the  Crown  in  various  ways 
by  the  dissolution  of  monasteries,  &c,  and  granted  out  by  the 
Crown  to  a  most  considerable  class  of  persons.  All  those 
persons  found  themselves  by  the  common  law  stripped  of  the 
immediate  advantages  which  the  original  grantors  themselves 
enjoyed,  except  by  action  of  debt  or  by  distress.  For  remedy  of 
this  inconvenience  the  statute  makes  them  privies  to  the 
covenants  made  with  the  original  grantors.  This  was  done  at 
the  time  for  the  benefit  of  the  grantees  of  the  Crown,  which  was 
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isHKBvrooD  the  principal  object  of  the  statute,  but  the  remedies  were  also 
oldknow,  extended  to  other  grantees.  Thus  we  find  that  the  statute 
provides  "not  only  that  all  grantees  of  the  Crown,  but  that  all 
grantees  to  or  by  any  other  person,  may  have  the  like  advantages- 
against  the  lessees,  by  entry,  &c,  and  also  by  action,  &c,  as  the 
lessors  or  grantors  themselves."  It  appears  then  that  persons 
not  strictly  privies  to  the  covenant,  and  before  this  statute  not 
entitled  to  maintain  an  action  upon  the  covenant,  may  now 
maintain  their  action  ;  the  statute  having  transferred  the  privity 
of  contract.  And  such  has  been  the  persuasion  which  has  per- 
vaded the  whole  profession  ever  since  the  passing  of  the  statute. 
It  has,  however,  to-day  been  drawn  into  doubt  in  this  particular 
case,  and  with  great  curiosity  of  research  made  the  subject  of 
argument.  But  we  find  the  impression  which  pervaded  the  mind 
of  Lord  Coke,  in  WhithcVs  case,+  as  appears  by  the  last  resolu- 
tion in  that  case,  was  that  the  lease  had  not  its  essence  from  the 
estate  of  the  lessor,  which  he  had  for  life,  but  out  of  the  fine, 
from  which  the  lessor's  estate  was  derived,  and  "  that  in  con- 
[  *396  ]  struction  of  law  it  preceded  the  estate  for  *life,  and  all  the 
remainders ;  for  after  the  lease  made,  it  is  as  much  as  if  the  use 
had  been  limited  originally  to  the  lessee  for  the  term,  and  then 
the  other  limitations  in  construction  of  law  follow  it."  "  Then,,r 
he  adds,  "  when  the  lessor  reserves  rent  to  him  and  his  heirs,  it 
is  good,  for  that  by  construction  of  law  precedes  the  limitation 
of  the  uses  ;  and  then  it  being  well  reserved,  it  is  well  transferred 
to  every  one  to  whom  any  use  is  limited."  He  considered^ 
therefore,  the  reservation  in  that  case  as  the  creature  of  the 
power,  and  transferred  with  the  subsequent  limitations.  He 
considered  it  as  virtually  made  by  the  person  out  of  whose  estate 
the  power  was  first  created,  and  that  virtually  the  assignment 
came  from  him  ;  that  it  was  not  strictly  an  assignment  from  the 
person  who  signed  the  lease,  but  from  the  person  out  of  whose 
estate  the  lease  was  to  have  its  essence  and  operation.  In  this- 
light  it  seems  to  have  been  considered  soon  after  the  statute 
82  Hen.  VIII.,  which  was  about  six  years  after  the  passing  of  the 
Statute  of  Uses,  when  powers  grew  up  and  by  degrees  became 
an  usual  instrument  in  family  settlements.  That  it  was  so 
understood  very  early  appears  from  Machel  and  Dun  ton' 8  case  in 

t  8  Co.  Rep.  70. 
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Leonard,!  where  the  lessor  devised  to  his  lessee  an  elongation  of  Ishbbwood 
his  term,  yielding  the  rent,  and  under  such  covenants  as  in  the  oldknow. 
first  lease,  and  devised  the  reversion  to  another  ;  and  admitting 
the  words  of  the  devise  to  be  a  condition,  the  doubt  was  if  the 
devisee  in  reversion  was  grantee  within  the  statute,  because  it 
was  never  in  the  devisor  a  reversion  or  condition ;  and  the  whole 
Court  was  of  opinion  that  he  was,  and  should  take  advantage  of 
the  condition.  It  has  been  sometimes  said,  communis  error  facit 
jus ;  but  I  say  communis  opinio  is  evidence  *of  what  the  law  is  ;  [  *397  ] 
not  where  it  is  an  opinion  merely  speculative  and  theoretical 
floating  in  the  minds  of  persons,  but  where  it  has  been  made  the 
ground-work  and  substratum  of  practice  upon  which  powers  of 
this  sort  have  been  erected  and  acted  upon  from  the  time  of 
32  Hen.  VIII.  down  to  the  present  time  ;  all  of  which  have  been 
framed  under  the  supposition  that  the  various  covenants  which 
the  author  of  the  power  prescribed  were  capable  of  being  enforced. 
For  what  purpose  can  we  suppose  that  persons  conversant  in 
drawing  wills  and  family  settlements  have  gone  on  prescribing 
these  terms,  where  no  one  term  and  no  one  covenant,  except 
that  for  payment  of  rent,  could  be  enforced.  As  to  the  covenants 
for  repairs,  and  for  the  management  of  the  estate,  and  every 
thing  collateral  to  the  payment  of  rent,  all  these  would  be  nulli- 
ties as  far  as  the  action  of  covenant  is  concerned  ;  and  nothing 
would  remain  except  the  remedy  by  distress  or  debt  for  the  rent. 
Can  we  imagine  that  these  learned  persons  should,  for  so  long  a 
series  of  years,  treat  nullities  as  realities  and  as  having  vital 
operation?  And  yet  all  this  we  are  desired  to  adopt.  That 
which  is  stated  by  Ashhubst,  J.  in  Dougl.,;  upon  mentioning  the 
case  of  Sir  John  Astley's  leases,  is  evidently  stated  by  him  as 
fortifying  the  position  which  he  adopts,  that  the  remainder-man 
should  have  the  benefit  of  covenants  upon  a  lease  made  with  the 
tenant  for  life,  although  the  covenants  were  only  with  the  lessor, 
his  heirs  and  assigns.  In  that  he  is  supposed  to  have  been 
referring  to  the  case  in  Lofft,§  from  which  I  profess  myself  at 
present,  not  having  the  case  before  me,  able  to  collect  but  little  ; 
however,  we  find  in  Dougl.  the  learned  Judge,  in  the  presence  of 
Lord  Mansfield  and  Buller,  J.  stating  the  position  as  *one  [  *398  ] 
which  had  been  recently  decided ;  and  that  position  accords  with 
t  2  Leon.  33.  §  P.  572.  §  Hotley  v.  Scott,  Lofft.  316. 
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ibhbbwood  the  universally  received  opinion.  It  is  too  much,  therefore,  for 
Oldknow.  us  a*  this  time  of  day  to  pronounce  that  all  which  has  hitherto 
been  esteemed  and  done  as  valid  has  been  error ;  particularly 
when  we  have  the  text  of  Lord  Coke  in  Whitlock's  case  to  the 
same  effect.  No  question  was  made  at  the  time  upon  the  pro- 
priety of  those  decisions,  or  of  the  prolatum  of  law  which  we 
find  in  them.  I  do  not  impute  blame  to  the  learned  persons 
who  have  agitated  this  question,  either  upon  any  persuasion  of 
their  own  minds,  or  as  being  a  question  somewhat  perhaps 
incumbered  by  the  refined  nature  of  the  argument.  Whatever 
doubts  there  may  have  been,  they  are  entitled  to  respect ;  with- 
out, however,  overturning  that  which  the  habit,  the  practice  and 
persuasion  of  mankind  have  considered  as  settled,  I  think  we 
cannot  give  effect  to  them.  It  seems  to  me  that  they  are  not 
supported  by  legal  reasoning,  and  that  if  we  were  to  adopt  them, 
we  should  do  so  without  any  foundation ;  and  therefore  I  think 
the  judgment  in  this  case  ought  not  to  be  arrested. 

Le  Blanc,  J. : 

This  comes  before  the  Court  upon  a  motion  in  arrest  of  judg- 
ment in  an  action  by  the  second  remainder-man,  charging  the 
lessee  under  a  lease  granted  by  the  tenant  for  life,  at  the  end  of 
the  lease,  with  breaches  of  covenant  for  non-payment  of  rent, 
for  not  yielding  up  the  premises  in  repair,  and  for  carrying  off 
manure  ;  on  which  breaches  there  was  a  verdict  for  the  plaintiff 
with  80Z.  damages.  The  objections  which  are  raised  are  in 
arrest  of  judgment.  Of  course  the  defendant  will  be  entitled  to 
the  benefit  of  all  that  which  the  law  has  established  in  his 

[  *399  ]  favour ;  *but  of  course  also  the  Court  will  not  be  disposed  to 
attend  to  any  arguments  which  are  not  strictly  established  in 
point  of  'law.  The  objections  are  three :  first,  That  the  lease 
granted  was  such  as  the  grantor  had  no  authority  by  the  power 
to  grant ;  and  if  that  be  so,  of  course  the  plaintiff  cannot  main- 
tain this  action.  The  objection  is,  that  the  power  given  is  to 
make  any  lease  for  the  term  of  21  years,  and  that  this  is  a  lease 

[  400  ]  for  14  years  only.  *  *  The  next  objection  is,  That  as  the 
lease  is  to  be  granted  without  taking  any  sum  of  money,  or  other 
thing,  for  or  in  lieu  of  a  fine,  the  prohibition  from  taking  any 
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sum  for  or  in  lieu  of  a  fine  has  been  disregarded,  inasmuch  as  Isherwood 
the  lessor  has  in  effect  taken  something  by  way  of  fine  or  fore-  oldknow. 
gift.  And  that  is  attempted  to  be  shewn  in  this  way.  The  lease 
is  granted  on  the  15th  of  October,  habendum  as  to  the  meadow 
and  plough-land  from  the  13th  of  February  preceding,  and  as  to 
the  pasture-land  from  the  25th  of  March,  and  as  to  the  mes- 
suage, &c.  from  the  12th  of  May,  reserving  a  rent  payable  half- 
yearly  on  the  11th  of  November  and  the  25th  of  March,  and  the 
first  payment  to  be  made  on  the  11th  of  November  then  next. 
It  is  therefore  argued  that  the  lease  being  so  dated,  and  the  rent 
so  reserved,  it  follows  that  the  lessee  would  have  had  an  enjoy- 
ment but  for  a  period  of  something  less  than  a  month  before 
*half  a  year's  rent  would  become  payable ;  and  therefore  the  [  *40i  ] 
sum  payable  as  for  the  first  half  year  operates  by  way  of  premium 
or  foregift.  This  objection  arises  on  the  face  of  the  record,  and 
is  therefore  to  be  confined  to  what  appears  on  the  face  of  the 
record.  True  it  is,  that  the  lessee  in  strictness  would  only  have 
had  an  enjoyment  under  the  lease  for  a  month,  but  it  appears 
that  the  term  was  to  commence  as  to  different  parts  of  the  farm 
from  antecedent  periods.  If  the  lease  had  stated  that  the  first 
half  year's  payment  was  to  be  made  in  consideration  of  an 
occupation  from  those  periods,  not  indeed  under  this  lease,  but 
under  some  other  agreement,  in  that  case  the  rent  reserved  could 
never  have  been  considered  as  a  reservation  by  way  of  premium 
or  foregift.  If  this  objection  should  prevail,  then,  upon  every 
lease  granted  at  a  rent  payable  half  yearly,  which  is  dated  on  a 
given  day,  from  which  less  than  half  a  year  to  the  first  day  of 
payment  has  to  run,  it  might  be  argued,  that  the  reservation  of 
the  first  half  year's  rent  would  be  pro  tanto  a  foregift.  The  last 
objection  has  been  more  pressed,  and  it  is  this,  that  the  plaintiff 
(the  remainder-man)  cannot  maintain  covenant  upon  this  lease, 
nor  could  he  re-enter  for  default  of  payment  of  the  rent.  The 
objection  is  founded  on  this,  that  the  remainder-man  is  not  an 
Assignee  of  the  reversion  of  the  lessor  so  as  to  be  entitled  to 
maintain  covenant.  It  is  not  necessary  to  determine  whether 
An  assignee  could  maintain  covenant  at  the  common  law ; 
because  there  is  no  doubt  he  may  maintain  it  under  the  stat.  32 
Hen.  VIII.     Then  the  question  is,  is  the  plaintiff  an  assignee  ? 
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Isherwood  He  is  the  person  next  in  remainder  to  the  person  granting  the 
Oldk'sow.  lease ;  true,  he  is  not  assignee  of  the  lessor,  he  is  assignee  of 
[  *402  ]  the  devisor.  *But  I  take  it  to  be  clear  that  the  lease  must  be 
considered  as  emanating  from  the  person  who  creates  the  power, 
and  that  it  derives  its  force  and  authority  from  him.  And  this 
plaintiff  comes  in  as  second  tenant  for  life  under  the  will  of  the 
person  who  created  the  power ;  therefore  he  stands  in  the  rela- 
tion of  assignee  to  him.  The  argument  is,  that  he  cannot  have 
this  action,  because  he  must  be  the  assignee  of  the  person  of  the 
lessor  or  grantor.  But  he  is  the  assignee  of  the  person  who,  in 
the  eye  of  the  law,  is  the  lessor,  because  the  person  empowering 
the  tenant  for  life  to  grant  the  lease  is,  in  the  eye  of  the  law,  the 
lessor.  One  argument  against  this  mode  of  considering  it  has 
been,  that  the  lessee  could  not  maintain  covenant  against  the 
heirs  of  the  devisor.  But  I  do  not  think  that  it  is  necessary 
that  all  the  remedies  should  be  mutual  as  between  the  assignee 
of  the  lessor  and  the  lessee ;  because  mutuality  was  not  so  much 
an  object  of  the  statute  as  it  was  to  give  those  persons,  who  at 
the  common  law  were  strangers,  a  power  to  enforce  covenants 
which  they  had  not  before.  The  doctrine  of  Lord  Coke  in 
Whitlock'8  case  entitles  the  Court  to  say  upon  principle,  that  this, 
plaintiff  was  the  assignee  of  him  who,  in  contemplation  of  law, 
was  the  lessor ;  and  that  as  such  he  is  entitled  to  this  action. 
If  the  question  had  been  less  clear,  I  should  have  wished  for  a 
further  opportunity  of  looking  into  the  case  cited  from  Lofft,  and 
that  cited  to  us  by  Mr.  Sugden :  t  but  I  do  not  think  that  a  ques- 
tion of  this  description  will  warrant  us  in  deferring  our  judg- 
ment ;  because  without  those  authorities  I  think  there  is  suffi- 
cient to  justify  us  in  giving  judgment  for  the  plaintiff. 

[  408  ]       Baylby,  J. : 

This  case  comes  singularly  enough  before  the  Court.  It  is  not 
brought  forward  in  the  shape  of  objections  moving  from  the 
remainder-man  in  avoidance  of  the  lease,  but  as  moving  from 
the  party  who  has  occupied  under  it,  and  who  sets  up  the  right 
of  a  third  person.  It  seems  to  me,  however,  that  the  lease  is 
not  invalid  for  any  of  these  objections,  and  that  the  plaintiff  is 
entitled  to  his  action.      [After  stating  his  opinion  that  the  first 

t  Davit?  case,  cited  from  Woodfairs  Landlord  and  Tenant,  4th  ed.,  434. 
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objection  could  not  be  sustained,  he  continued :  ]  *As  to  the 
second  objection,  that  the  reservation  of  the  first  half-year's  rent 
v^as  made  by  way  of  premium  or  foregift,  I  do  not  think  that  as  [  *404  ] 
it  stands  on  the  pleadings,  the  first  half-year's  rent  must  be 
considered  as  payable  for  27  days'  occupation,  but  for  half  a 
year's  by-gone  occupation.  If  the  reservation  had  been  colour- 
able and  in  fraud  of  the  power,  I  should  have  thought  it  might 
have  been  considered  as  a  premium ;  but  we  cannot  presume 
fraud.  It  was  competent  to  the  defendant  to  shew  that  he  had 
no  enjoyment  prior  to  the  15th  of  October,  when  the  lease  was 
granted.  But  he  has  not  asserted  that  fact,  and  we  are  not 
warranted  in  going  out  of  the  record  to  presume  it ;  if  he  had 
asserted  it,  I  cannot  help  thinking  the  answer  would  have  been 
that  he  had  a  prior  occupation.  Upon  the  third  point  it  seems 
to  me  that  the  stat.  32  Hen.  VIII.  extends  to  this  case,  and  that 
the  plaintiff  is  within  the  meaning  of  the  statute  an  assignee  of 
the  reversion  of  that  estate  out  of  which  this  lease  was  granted. 
I  agree  that  he  is  not  an  assignee  of  the  tenant  for  life,  the  hand 
which  executed  the  lease ;  but  he  is  an  assignee  of  the  estate, 
out  of  which  the  lease  proceeded.  Whitlock's  case  is  an  authority 
to  shew  that  it  is  out  of  the  estate  of  the  person  who  creates  the 
power,  that  the  lease,  when  made  by  virtue  of  the  power,  pro- 
ceeds. It  is  apparent  as  far  as  respects  livery,  that  if  it  were  to 
come  from  the  tenant  for  *life  only  it  would  entirely  cease  at  his  [  **05  1 
death.  And  there  are  cases  which  have  a  tendency  to  shew  that 
even  in  the  lifetime  of  the  tenant  for  life  it  is  operating  as  out  of 
the  estate  of  the  person  creating  the  power.  As  where  one  makes 
a  feoffment  to  the  use  of  himself  for  life,  with  power  to  make 
leases  for  lives,  and  he  makes  a  lease  with  livery,  it  was  at  one 
time  held  to  be  a  forfeiture  of  his  estate  for  life ;  because  he, 
being  only  tenant  for  life,  cannot  out  of  that  estate  make  such 
leases  ;  and  when  he  takes  on  him  to  make  livery,  he  takes  on 
him  to  make  a  lease  as  owner  of  an  estate  sufficient  for  that 
purpose,  which  he  is  not.t  And  though  that  has  been  overruled, 
it  was  upon  this  ground,  that  such  a  lease  takes  effect  by  sealing 
and  delivery,  and  so  the  livery  comes  too  late  to  do  harm.  I  This 
shews  that  a  lease  to  be  made  by  tenant  for  life  by  virtue  of  such 
t  See  Moor,  514.  J  See  1  Ventr.  291 ;  2  Lev.  149;  3  Keb.  512. 
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Ishebwood  a  power  entirely  originates  and  takes  its  essence  out  of  the  estate 
Oldkxow.  from  which  the  power  is  derived,  and  enures  as  a  limitation  of 
the  use  in  pursuance  of  it.  If  this  be  so,  then  it  will  follow  that 
the  covenants  made  with  the  lessee  are  to  pass  to  every  person  to 
whom  the  person  creating  the  power  has  afterwards  given  any 
interest.  They  pass  to  the  first  tenant  for  life,  then  to  the 
second  tenant  for  life ;  and  the  reason  is,  because  he  has  an 
interest  derived  not  from  the  first  tenant  for  life,  but  from  the 
person  creating  the  power.  And  such  has  been  the  invariable 
impression  on  the  minds  of  the  profession  from  all  time  until 
the  present.  If  it  were  otherwise,  to  what  an  extent  would  it 
lead  ?  It  would  lead  to  this,  that  every  guard  in  the  instrument 
j  *406  ]  creating  the  power  providing  *for  particular  covenants  would  to 
a  considerable  extent  be  useless,  inasmuch  as  these  covenants 
would  be  invariably  nullities  as  far  as  they  respected  the  person 
to  whom  the  estate  might  afterwards  go.  It  is  said  that  the 
covenants  would  be  covenants  in  gross,  and  so  might  be  enforced, 
by  the  representatives  of  the  tenant  for  life  ;  but  that  would  be 
throwing  a  great  difficulty  in  the  way  of  the  remainder-man. 
We  ought  not  to  come  to  a  conclusion  which  leads  to  such  a 
consequence,  unless  compelled  to  do  it.  There  would  be  many 
cases  in  which  a  court  of  equity  must  be  resorted  to.  Suppose, 
for  instance,  the  tenant  for  life  dies  intestate,  and  no  one  chooses 
to  take  out  administration  ;  there  would  be  no  one  through  whom 
the  succeeding  remainder-man  could  enforce  the  covenants, 
without  the  interference  of  a  court  of  equity.  Again,  suppose 
the  tenant  for  life  makes  the  lessee  his  executor,  is  the  remainder- 
man to  be  driven  into  a  court  of  equity  in  order  to  have  an  issue 
of  quantum  damnificatus  ?  Therefore  I  feel  no  difficulty  in 
agreeing  with  my  brethren  that  these  covenants  run  with  the 
estate  out  of  which  the  lease  issues,  and  consequently  will  pass 
to  every  person  in  succession  to  whom  the  estate  is  given  by  the 
person  creating  the  power. 

Rule  discharged. \ 

f  Dampier,  J.  was  absent  from  Serjeants'  Inn. 
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ACKEELEY  v.   PAKKINSON  and  Another^  isir. 

(3  M.  &  S.  411—429.)  Jan-  23' 

An  action  upon  the  case  was  held  not  to  lie  against  the  vicar- general  [  411  ] 
of  the  Bishop  for  excommunicating  J  plaintiff  with  the  greater  excom- 
munication for  contumacy  in  not  taking  upon  him  administration 
of  an  intestate's  effects,  although  the  citation  by  which  plaintiff  was 
cited  was  void  by  reason  that  it  required  him  to  appear  and  take 
administration,  &c.  without  leaving  him  an  option  to  renounce  it,  and 
the  proceedings  thereupon  had  been  set  aside  upon  appeal;  for  the  vicar- 
general  had  jurisdiction  over  the  subject-matter,  viz.  the  granting 
administration,  and  there  was  no  malice. 

Case  against  Parkinson,  as  vicar-general  of  the  Bishop  of 
Chester,  and  Mawdesley,  as  surrogate  of  Parkinson,  for  excom- 
municating the  plaintiff  with  the  greater  excommunication.  The 
plaintiff  declares  that  a  suit  was  commenced  in  the  consistorial 
and  episcopal  court  of  the  said  Bishop,  before  Parkinson,  as 
vicar-general,  and  his  surrogate,  at  the  instance  of  one  Oldham 
and  one  Wilbraham,  who  pretending  to  have  interest  in  the 
goods,  chattels,  and  credits  of  one  D.  Ackerley,  deceased,  prayed 
that  the  plaintiff  might  be  cited  to  appear  in  the  said  court,  there 
to  take  upon  him  administration  of  the  goods,  chattels,  and 
credits  of  the  said  D.  Ackerley,  and  also  to  exhibit  a  true  and 
perfect  inventory  of  the  same,  which  had  come  to  the  hands, 
possession,  or  knowledge  of  the  plaintiff,  and  also  to  render  a  true 
and  just  account  of  his  administration  thereof ;  whereas  in  truth 
the  plaintiff  was  not  bound  by  law  to  do  any  or  either  of  those 
acts,  nor  had  the  said  court  any  power  by  law  to  compel  him  so 
to  do,  nor  any  jurisdiction  whatever  over  such  pretended  suit ; 
♦yet  the  defendants,  well  knowing  the  premises,  &c.  did  know-  [  *412  ] 
ingly,  maliciously,  and  unlawfully  claim  and  exercise  pretended 
jurisdiction  over  the  said  suit,  and  without  any  lawful  or  probable 
cause  did  pronounce  the  plaintiff  contumacious,  by  reason  of  his 
alleged  manifest  contempt  of  the  law  and  ecclesiastical  juris- 

t  Compare  Mitchdly.  Foster  { 1840)  that  the  summons  was  essential  to 

12  A.  &  E.  472,  where  the  Court  held  constitute  the  jurisdiction  under  the 

that  an  action  of  trespass  lay  against  statute. — B.  C. 

justices  of  the  peace  for  apprehend-  %  The  proceeding  of  excommunica- 

ing  a  person  upon  a  conviction  which  tion,  in  such  cases,  was  abolished  by 

was  void  for  want  of  a  proper  sum-  53  Geo.  III.,  c.  127. — B.  C. 
jnons.    The  distinction  seems  to  be 
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ackebley  diction,  for  not  taking  upon  him  the  administration  of  the  goods, 
PaekInsok.  chattels,  and  credits  of  the  said  D.  Ackerley,  and  in  pain  of  such 
his  alleged  contumacy  did  decree  the  plaintiff  to  be  excommuni- 
cated with  the  greater  excommunication,  and  therefore  did 
excommunicate  and  exclude  him  from  the  communion  of  the 
church,  and  afterwards  did  publish  the  said  excommunication ; 
by  means  whereof  the  plaintiff  was  brought  to  great  disgrace, 
and  put  to  great  expenses  in  and  about  procuring  the  sentence 
of  excommunication  to  be  reversed,  which  had  been  reversed 
accordingly,  and  was  otherwise  greatly  injured.  There  were 
other  more  general  counts.  Plea,  not  guilty.  At  the  trial  before 
Lord  Ellenborough,  Ch.  J.  at  the  London  sittings  after  Hilary 
Term,  1814,  there  was  a  verdict  for  the  plaintiff,  damages 
264Z.  18s.  lid.,  subject  to  the  opinion  of  the  Court  upon  a  case 
reserved,  the  material  facts  of  which  are  these  : 

The  case  set  forth  the  proceedings  in  the  Consistorial  and 
Episcopal  Court  of  Chester,  before  Parkinson  as  vicar-general, 
and  Mawdesley  as  surrogate,  in  a  suit  promoted  by  Oldham  and 
Wilbraham,  having  interest  in  the  goods  and  chattels  of  D. 
Ackerley,  of  [the  city  and  diocese  of  Chester,  deceased,  against 
the  plaintiff,  the  only  child  and  next  of  kin  of  the  said 
D.  Ackerley.    First,  the  proxy  of  the  said  Oldham  and  Wilbraham 

[  *413  3  appeared  before  Parkinson,  vicar-general,  &c.  and  alleged  *that 
D.  Ackerley  died  intestate,  leaving  Frances  his  widow,  and  the 
plaintiff  his  only  child,  and  that  Frances  died  without  taking 
administration,  and  that  the  plaintiff  had  intermeddled  in  and 
possessed  himself  of  the  goods,  &c.  of  the  said  D.  Ackerley,  and 
that  the  plaintiff  resided  within  the  diocese  of  Bath  and  Wells, 
and  therefore  he  prayed,  and  the  vicar-general  decreed,  a  re- 
quisition to  the  Bishop  of  Bath  and  Wells,  his  vicar-general,  &c. 
to  cite  the  plaintiff  to  appear  before  him,  Parkinson,  his  surrogate, 
&c.  in  the  consistory  court  of  Chester,  on  a  day  given,  then  and 
there  to  take  on  him  letters  of  administration  to  D.  Ackerley, 
and  also  to  exhibit  an  inventory  of  all  the  goods,  &c.  of  the 
deceased,  which  had  come  to  his  hands,  and  also  to  render  a  true 
account,  &c.  at  the  instance  of  Oldham  and  Wilbraham,  whom 
the  proxy  alleged  to  have  an  interest  in  the  goods,  &c.  of  the 
deceased.    And  thereupon  citation  is  made  to  the  plaintiff  to  do 
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in  manner  and  form  above  prayed,  under  pain  of  the  law,  &c.  by    ackerley 
the  Bishop  of  Bath  and  Wells,  in  pursuance  of  letters  of  request   Parkinson. 
made  to  him  by  Parkinson  as  vicar-general ;  and  at  the  day  and 
place  above  assigned,  before  Mawdesley,  as  surrogate,  &c.  the 
same  citation  and  service  thereof  upon  the  plaintiff,  are  certified 
by  the  said  Bishop,  and  the  plaintiff  not  appearing,  the  citation 
is   continued  to  the  next  Court;   at  which  Court,  before  the 
surrogate,  the  plaintiff  being  called,  his  proxy  appears  and  prays 
time  to  shew  cause  to  the  second  Court,  which  was  allowed. 
The  case  then  set  forth  several  subsequent  Courts  at  which  the 
plaintiffs   proxy    prayed    and    obtained    farther    time,   and   a 
requisition  to  be  made  to  the  Bishop  of  Bath  and  Wells  to  take 
bis  declaration,  which  was  not  returned,  and  finally  that  at  a 
Court  held  before  the  *surrogate,  the  plaintiff  was  charged  with      [  *4H  | 
contumacy  in  not  taking  upon  him  the   administration,  nor 
shewing  cause  to  the  contrary,  and  was  decreed  contumacious, 
and  in  pain  of  his  contempt  to  be  excommunicated  ;  and  it  was 
also  decreed  that  a  requisition  should  go  to  the  Bishop  of  Bath 
and  Wells  to  cause  him  to  be  denounced  excommunicate.    And 
thereupon,  by  a    schedule   of   excommunication,  reciting  that 
Mawdesley,  as  surrogate,  <fcc.  had  pronounced  the  plaintiff  to  be 
contumacious  by  reason  of  his  manifest  contempt  of  the  law  and 
the  ecclesiastical  jurisdiction,  for  not  taking  upon  him  the  ad- 
ministration, he  having,  as  alleged,  intermeddled,  &c.  and  in 
pain  thereof  to  be  excommunicated  with  the  greater  excommuni- 
cation, therefore  Mawdesley,  as  surrogate,  &c.  excommunicated 
and  excluded  the  plaintiff  from  the  communion  of  the  church ; 
which  schedule  was  transmitted  to  the  Bishop  of  Bath  and  Wells, 
in  order  to  be  read  in  the  parish  church  where  the  plaintiff 
resided,  but  was  not  read.    Against  this  decree  and  sentence  the 
plaintiff  appealed  to  the  Prerogative  Court  of  York,  who  decreed 
the  plaintiff  to  be  absolved  from  the  said  sentence  of  excommuni- 
cation, and  afterwards  decreed  the  cause  to  be  ill  appealed,  and 
to  be  remitted  back  to  the  Judge  from  whom  it  was  appealed, 
and  condemned  the  plaintiff  in  costs.    Against  which  decree  and 
sentence  the  plaintiff  appealed  to  the  Court  of  Delegates,  who,  by 
interlocutory  decree,  pronounced  for  the  appeal,  and  interposed 
in  the  said  cause,  that  the  Judge  from  whom  the  cause  was 
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ackebley  appealed,  had  proceeded  wrongfully  and  unjustly,  and  did  retain 
Paekinbon.  the  principal  cause,  and  therein  did  dismiss  the  plaintiff  from 
the  original  citation,  and  from  all  farther  observance  of  justice 
[  *4i5  ]  in  the  said  cause.  The  *case  then  stated  that  the  plaintiff, 
previously  to  the  commencement  of  the  above  proceedings, 
received  certain  arrears  of  rent  due  in  the  lifetime  of  D.  Ackerley, 
of  certain  estates  of  which  D.  Ackerley  was  trustee,  to  the  amount 
of  72Z.  108.,  and  negatived  that  the  defendants  or  either  of  them 
acted  with  any  malice. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover,  against  both  or  either  of  the 
defendants;  if  he  is,  the  verdict  to  stand  against  both  or  one 
of  them,  as  the  Court  shall  direct;  if  not,  a  nonsuit  to  be 
entered. 

Two  questions  were  made  for  the  defendants ;  1st,  whether  an* 
action  upon  the  case  would  lie  against  the  Ecclesiastical  Judge 
under  the  circumstances  stated,  it  being  contended  by  the  defen- 
dants that  the  Judge  had  jurisdiction,  although  the  proceedings 
were  erroneous.  2ndly,  whether  the  action  would  lie  without 
malice. 

Rwhardson,  for  the  plaintiff,  argued,  upon  the  first  point, 
that  the  action  would  lie,  and  he  denied  that  the  Judge  had 
jurisdiction,  or  if  he  had,  still  the  action  lies.  It  is  laid  down 
in  2  Inst.  628,  "  If  a  man  be  excommunicated,  and  offer  to  obey 
and  perform  the  sentence,  and  the  Bishop  refuse  to  accept  it, 
and  to  assoile  him,  he  shall  have  a  writ  to  the  Bishop  requiring 
him,  upon  performance  of  the  sentence,  to  assoile  him ;  and  the 
reason  is,  that  by  the  excommunication  the  party  is  disabled  to 
sue  any  action  or  to  have  any  remedy  for  any  wrong  done  to 
him,  so  long  as  he  remains  excommunicate.  And  also  the  party 
grieved  may  have  his  action  on  the  case  against  the  Bishop,  in 
like  manner  as  he  may  when  the  Bishop  doth  excommunicate 
him  for  a  matter  which  belongeth  not  to  ecclesiastical  cogni- 
[  *416  ]  zance."  *The  same  law  is  adopted  8  Bl.  Com.  101,  and  so, 
Doct.  &  Stud.  Dial.  2,  c.  32.  "That  action  lieth  against  an 
Ecclesiastical  Judge  as  well  for  refusing  to  assoile  a  party 
excommunicate,  where  he  ought  by  law  to  be  assoiled,  as  for 
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excommunicating  him  in  a  matter  where  the  Court  has  no  juris-     ackerley 

diction  ;  and  though  a  praemunire  lieth,  yet  the  party  may  have    Parkinson. 

an  action  on  the  case."     So,  12  Co.  Rep.  77,  Prohibition,  "  If  he 

shew  his  cause  to  the  Bishop,  and  request  him  to  assoile  him, 

for  this,  that  he  was  excommunicated   after  the  offence  was 

pardoned,   or  this,  that  the  cause  doth  not  appear  to  be  of 

ecclesiastical  cognizance,  and  he  refuse  to  assoile  him,  so  that 

he  is  now  disabled  to  sue  any  writ  of  the  King  so  long  as  he 

remains  excommunicated,  he  may  have  an  action  sur  le  case 

against  the  ordinary,  who  hath  done  him  this  wrong  to  disable 

him  in  this  case."  *     *     In  Beaurain  v.  Scott,  t  which  is  in  pari       [  417  ] 

materia,  damages  were  given  against  the  Ecclesiastical  Judge, 

on  the  ground  either  that  he  had  no  jurisdiction,  which  seems  to 

have  been  the  opinion  of  Lord  Eldon,  J  or  that  he  had  exceeded 

it.  *     *     * 

PhiUipp8,  contra,  contended  that  the  action  would  not  lie.  [  419  ] 
And  he  took  this  distinction,  that  if  the  Ecclesiastical  Judge 
proceeds  to  excommunicate  where  he  has  no  jurisdiction,  an 
action  lies  against  him,  but  if  he  has  jurisdiction,  there,  although 
he  wrongfully  proceed  to  excommunicate,  no  action  lies.  And 
he  said  the  same  distinction  was  taken  in  the  Marshahea  case,  § 
and  by  Holt,  Ch.  J.,  in  Groenvelt  v.  Burwell,  |!  *by  Powell,  B.,  [  *420  ] 
in  Gwinne  v.  Pooled  and  by  Db  Grey,  Ch.  J.,  in  Miller  v.  Seare,  1 1 
*  *  *  2ndly,  Malice  being  negatived,  it  must  be  taken  that  [  421  ] 
the  defendants  acted  under  error  of  judgment  only,  for  if  they 
knew  what  they  did  to  be  beyond  their  jurisdiction,  that  would 
be  malicious.  Then,  upon  the  authorities,  it  appears  from 
Com.  Dig.  1 1  that  if  the  matter  be  out  of  the  jurisdiction  the 
party  may  have  his  remedy  by  a  prohibition  to  stay  the  suit, 
even  after  sentence,  §§  and  if  his  person  or  goods  be  taken,  in 
which  case  a  prohibition  would  not  afford  a  remedy,  he  may 
have  trespass.  Also,  where  a  damage  accrues  to  another  by  the 
negligence  or  misfeasance  of  a  person  in  a  ministerial  office,  an 

t  14  B.  B.  759  (3  Camp.  388).  %  2  Lutw.  15C0. 

%  Boraine's  case,  14  B.  B.  762,  n.  ft  2  Bl.  Bep.  1145. 

(16  Ves.  346).  #  Courts,  P.  15. 

$  10  Co.  Bep.  76,  2  Resolution.  §§  Leman  y.  Qoulty,  IE.  B.  624 

H  1  Lord  Baym.  466.  (3  T.  B.  3). 
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ackbblby  action  on  the  case  will  lief  :  as  if  the  commissioners  of  the 
Parkinson,  lottery  do  not  adjudge  a  prize  to  the  person  entitled  to  receive 
it,  I  or  commissioners  of  bankrupt  improperly  commit,  §  or  a 
[  *422  ]  *  justice  of  peace  refuse  an  examination  upon  the  stat.  27  Eliz.  i; 
But  this  is  an  action  without  a  precedent,  in  which  a  Judge 
acting  in  a  matter  within  his  jurisdiction  is  to  be  made  liable 
for  having  mistaken  his  power.  It  is  plain  that  in  the  passage 
cited  from  2  Inst.  623,  something  more  than  an  error  in  judg- 
ment was  meant,  because  it  adds,  "  Also  the  Bishop  in  those 
cases  may  be  indicted."  And  in  a  case  analogous  to  the  present, 
Lawrence,  J.,  said,  "  there  was  no  instance  of  an  action  of  this 
sort  maintained  for  an  act  arising  merely  from  error  of  judg- 
ment," and  because  it  was  not  proved  that  the  defendants  acted 
maliciously,  the  action  was  held  not  to  lie.^1  There  are  other 
cases  which  go  to  shew  that  even  if  the  defendants  had  proceeded 
entirely  without  jurisdiction,  the  action  ought  to  have  been  laid 
fdUb  et  malitiose,  and  so  proved,  as  in  Carlion  v.  Mitt,  tt  it  was 
so  laid  and  sustained  upon  that  ground,  and  yet  the  citing  the 
plaintiff  ex  officio,  which  was  the  cause  of  action  there,  was 
wholly  without  jurisdiction.  Windham  v.  Clere\%  recognized  in 
Barnardi8ton  v.  Soamc,  §§  and  Hocking  v.  Mattfiews,  [j  |j  are  to  the 
same  point ;  and  in  Hodaon  v.  Cooked  exception  was  taken  in 
arrest  of  judgment  that  it  was  not  alleged  that  the  defendant 
knew  that  the  place  where  the  action  arose  was  out  of  the  juris- 
diction ;  but  it  was  held  by  three  Judges  against  one  to  be  aided 
by  verdict.  Upon  which  Powell,  B.,  remarks  that  he  thought  it 
strange  that  the  gist  of  the  action  should  be  aided  by  verdict,  ttt 
And  in  Qoslin  v.  Wilcock  J  J I  Lord  Camden  laid  down  the  rule, 
[  *423  ]  "  that  if  you  hold  a  *man  to  bail  in  an  inferior  Court  when  you 
know  it  hath  not  jurisdiction,  and  with  malice,  an  action  upon 
the  case  lies." 

Richardson,  in  reply :     *     *     * 

t  Bull.  N.  P.  73.  tt  Cro.  Car.  291. 

X  Schinotti  v.  Bumsted,  6  T.  E.  646.  J  J  Cro.  Eliz.  130. 

§  Miller  v.  Seare,  2  Bl.  Bep.  1141.  §§  Pollexf.  472. 

||  GreenY.  Hundred  of  Bticclechurch,  ||||  1  Vent.  86. 

1  Leon.  323.  Hit  Ibid.  369. 

If  Harrnan  v.  Tappenden,  6B.B.  ttt  2  Lutw.  1572. 

340  (1  East,  555).  #X  2  Wils.  307. 
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Lord  Ellbnbobouoh,  Ch.  J. :  Ackbrlkt 

r. 
If  it  were  necessary  I  should  like  to  look  at  several  of  the   Parkinson. 

authorities  which  have  been  cited.     But  the  impression  of  my 
mind  at  *present  is,  that  this  action  is  not  maintainable  if  the      [  *424  ] 
Ecclesiastical  Court  had  a  general  jurisdiction  over  the  subject- 
matter;  and  that  it  had  general  jurisdiction  over  the  subject- 
matter,  and  in  regard  to  some  of  the  particulars  mentioned  in 
the  citation,  there  can  be  no  doubt.     I  accede,  however,  to  the 
decision  of  the  Court  of  Delegates  that  this  citation  must  be 
considered  as  a  nullity.    It  has  left  no  election  to  the  party  cited, 
but  obedience  to  its  requisitions ;  whereas  it  should  have  given 
him  an  election  to  shew  cause  why  he  should  not  obey  them. 
As  far  as  citing  him,   the  ecclesiastical  Judge  certainly  had 
authority  to  cite  him,  as  next  of  kin,  to  appear,  in  order  to  take 
on  him  letters  of  administration,  or  to  shew  cause  why  he  should 
not.     I  do  not  touch  upon  the  effect  of  his  having  partially 
administered  by  intermeddling  with  the  goods  of  the  deceased : 
but  certainly  the  Ecclesiastical  Court  has  authority  to  cite  the 
next  of  kin  to  take  upon  him  administration,  or  shew  cause,  and 
if  he  does  administer,  to  call  upon  him  to  give  an  account  of  the 
goods  and  credits  of  the  deceased.     The  party  is  bound,  if  he 
will  take  administration,  to  give  an  account  of  it,  though  it  may 
be  that  the  ordinary  could  not  call  on  him  at  that  moment  to  do 
so,  and  to  give  an  account  of  effects  of  which  he  had  possessed 
himself  by  an  irregular  intermeddling.    But  of  this  I  am  certain, 
that  the  ordinary  had  jurisdiction  to  call  upon  him  to  shew  cause 
why  he  should  not  take  administration  or  renounce  it ;  and  if 
this  citation  had  so  done,  I  do  not  see  that  there  would  have 
been  any  material  objection  to  it.     But  can  any  one  say  that  the 
ordinary  had  no  jurisdiction  to  call  on  him?    It  is  true  that  the 
defendants  should  have  given  him  an  opportunity  of  being  heard 
to  explain  his  reasons,  *and  to  make  his  election ;  and  that  not      [  *42.~>  ] 
having  so  done  by  their  citation,  the  citation  is  bad ;  and  there- 
fore the  Court  of  Delegates  have  decided  rightly.    But  at  the 
same  time  I  cannot  see  that  the  defendants  were  wholly  without 
jurisdiction,  and  I  think  they  would  have  had  it  to  the  full 
extent,  if  they  had  but  given  him  an  election.    And  that  the 
plaintiff  himself  understood  that  they  had   some  jurisdiction 

Y  2 
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ackeblet  appears  from  his  having  prayed  for  further  time.  The  difficulty 
pabkinson.  here  k  to  pronounce  that  they  had  no  jurisdiction,  except  so  far 
as  they  have  not  cited  him  to  shew  cause.  This  mode  of  con- 
sidering the  question  does  away  the  bearing  of  several  of  the 
authorities  cited  in  argument;  for  the  authority  of  Lord  Coke, 
and  the  other  cases,  supposes  that  the  Judge  has  no  jurisdiction 
over  the  subject-matter,  in  order  to  make  the  action  main- 
tainable against  him :  but  here  I  think  it  is  clear  that  he  had 
jurisdiction  over  the  subject-matter.  And  no  authority  has  been 
cited  to  shew  that  the  Judge  would  be  liable  to  an  action  where 
he  has  jurisdiction,  but  has  proceeded  erroneously,  or  as  it  is 
termed  inverso  ordine.  Malice  forms  no  ingredient  in  the  present 
case;  therefore  it  stands  on  the  irregularity,  and  error  in  the 
proceedings  only,  and  where  that  is  so,  and  the  Judge  has  juris- 
diction over  the  subject-matter,  the  cases  shew  that  no  action 
lies.  On  these  grounds  it  strikes  me  at  present  that  here  no 
action  is  maintainable  :  if  it  were  necessary  it  might  perhaps  be 
fit  to  look  at  the  authorities  to  see  how  far  the  defendants  had 
jurisdiction  to  compel  the  plaintiff  to  take  administration.  It 
seems  to  me  that  this  citation  was  defective  only  in  some  formal 
particulars,  or  perhaps  it  may  be  called  a  defect  in  substance ; 
[  *426  J  but  still  there  was  no  want  of  *original  jurisdiction,  and  if  so,  it 
appears  from  all  the  authorities  that  the  defendants  are  not 
liable. 

Lb  Blanc,  J. : 

I  am  of  opinion  that  the  present  defendants  are  not  liable  in 
this  action.  We  must  take  it  for  granted  upon  this  statement 
that  they  were  wrong  in  issuing  the  excommunication,  and  like- 
wise wrong  in  the  citation.  That  I  think  is  to  be  assumed  from 
the  ultimate  decision  of  tiiu  Court  of  Delegates,  which  is  a  court 
of  competent  jurisdiction,  ana  >vhose  sentence  is  to  be  con- 
sidered as  compulsory  on  us.t  But  whbi:  I  say  that  what  the 
defendants  did  in  these  respects  was  wrong,  I  cannot  say  that 
what  they  did  was  wholly  illegal,  inasmuch  as  the  subject-matter 

t  This  statement  is  cited  by  Cole-      Q.  B.  Div.  697,  783 ;  49  L.  J.  Q.  B.  9, 
kidge,   C.  J.  in   his   judgment   in      68. — R.  0. 
Martin    v.     Machmochie    (1879)    4 
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was  within  their  jurisdiction.  And  there  is  a  material  distinc-  Ackbrley 
tion  between  a  case  where  a  party  comes  to  an  erroneous  con-  Parkinson. 
elusion  in  a  matter  over  which  he  has  jurisdiction,  and  a  case 
where  he  acts  wholly  without  jurisdiction.  In  this  case  the 
.subject-matter  was  peculiarly  within  the  jurisdiction  of  the 
ecclesiastical  Judge,  and  within  his  jurisdiction  only,  being  a 
matter  of  granting  letters  of  administration  to  a  person  who 
died  intestate  within  the  diocese.  It  appears  by  the  proceedings 
that  they  were  instituted  against  the  plaintiff  in  the  Ecclesiastical 
Court,  as  next  of  kin  to  the  deceased,  and  that  it  was  suggested 
that  the  plaintiff  had  intermeddled  with  the  goods  of  the 
deceased;  and  thereupon  a  citation  was  prayed  and  issued. 
Therefore  it  appears  that  the  subject-matter  was  peculiarly 
within  the  jurisdiction  of  the  ecclesiastical  Judge,  and  that  the 
first  step  that  was  taken  before  him  was  also  strictly  within  his 
jurisdiction.  But  it  appears  also,  that  in  the  course  of  the  pro- 
ceedings in  the  original  cause  the  defendants  have  acted  erro- 
neously *in  the  form  of  their  citation ;  for  we  must  take  the  [  *427  ] 
citation  to  be  wrong  in  calling  on  the  plaintiff  absolutely  to  take 
letters  of  administration  instead  of  calling  upon  him  to  take 
letters  of  administration,  or  to  shew  cause  why  he  should  not, 
or  renounce  the  taking  them  upon  him ;  but  that  is  no  more 
than  an  error  in  proceeding  in  a  matter  over  which  they  had 
jurisdiction.  The  whole  fallacy  of  the  argument  lies  in  con- 
sidering every  step  taken  in  the  cause  as  an  excess  of  jurisdiction, 
because  some  steps  have  been  erroneously  taken ;  whereas  the 
distinction  is,  that  where  the  subject-matter  is  within  the  juris- 
diction, and  the  conclusion  is  erroneous,  although  the  party 
shall,  by  reason  of  the  error,  be  entitled  to  set  it  aside,  and  to 
be  restored  to  his  former  rights,  yet  he  shall  not  be  entitled 
afterwards  by  action  to  claim  a  compensation  in  damages  for 
the  injury  done  by  such  erroneous  conclusion,  as  if,  because  of 
the  error,  the  Court  had  proceeded  without  any  jurisdiction.  It 
seems  to  me  that  this  is  not  the  case  of  a  court  having  proceeded 
altogether  without  jurisdiction,  or  having  exceeded  its  jurisdic- 
tion, but  of  a  court  having  jurisdiction,  and  having,  in  the  course 
of  the  exercise  of  it,  come  to  an  erroneous  conclusion,  which 
has  been  the  cause  of  the  damage. 
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ACKEBLBT      BAYLBT,  J.  : 

PAKKiNsoK.  i  agree  with  the  Court  that  this  action  cannot  be  sustained. 
The  only  authorities  cited  for  the  plaintiff  are  those  where  the 
ecclesiastical  Judge  has  either  refused  to  assoile  the  party  when 
he  was  entitled  to  be  assoiled,  or  where  he  has  acted  wholly 
without  jurisdiction.  And  the  great  press  of  the  argument  has 
been  to  shew  that  here  the  ecclesiastical  Judge  had  no  jurisdic- 
[  *428  ]  tion  over  the  subject-matter.  The  *fallacy  of  that  argument  lies 
in  not  properly  adverting  to  what  is  the  subject-matter  of  the 
suit.  The  subject-matter  is  the  granting  administration  of  the 
intestate's  effects,  and  with  a  view  to  that  all  the  proceeding* 
are  instituted.  What  the  proceedings  are  to  be  in  order  to 
obtain  administration,  depends  entirely  on  the  mode  and  prac- 
tice of  proceeding  of  the  Ecclesiastical  Court.  Whether  that 
Court  will  grant  administration  or  not  to  any  person  before 
citation  goes,  or  certain  previous  steps  be  taken,  is  a  matter 
which  they  must  know  as  connected  with  their  practice ;  but 
how  are  we,  as  Judges  of  the  common  law,  to  know  whether 
their  proceedings  have  been  such  as  the  civil  or  canon  law 
requires  ?  Our  knowledge  of  what  is  conformable  or  not  to  that 
law  is  chiefly  derived  from  our  practice  of  exercising  jurisdiction 
over  those  Courts  in  the  matter  of  granting  prohibitions.  If  it 
appears  that  the  ecclesiastical  Judge  has  either  no  jurisdiction, 
or  has  exceeded  his  jurisdiction,  this  Court  is  in  the  habit  of 
interposing  by  granting  a  prohibition.  But  if  the  spiritual  Court 
has  jurisdiction,  I  am  not  aware  of  any  instance  in  which  this 
Court  has  granted  a  prohibition,  except  in  cases  where  it  pro- 
ceeds to  the  trial  of  a  matter  triable  only  by  the  common  law,  or 
allows  a  thing  not  allowed  by  the  common  law,  or  where  the 
construction  of  a  statute,  which  is  peculiarly  confined  to  the 
common  law,  comes  in  question.  If  then  the  ecclesiastical 
Judge  had  jurisdiction  in  this  case,  on  what  foundation  does 
this  action  stand  ?  There  is  no  other  foundation  than  this,  that 
the  ecclesiastical  Judge,  who  had  jurisdiction,  has  not  framed 
his  citation  in  the  form  in  which  it  ought  to  be,  or  that  he  has 
[  *429  ]  pronounced  excommunication  sooner  than  he  ought,  or  *that  he 
has  adopted  a  proceeding  which  the  course  and  practice  of  the 
Ecclesiastical  Court  do  not  warrant.    But  that  is  nothing  more 
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than  error  in  the  exercise  of  the  judicial  functions  with  which  he  agkeblky 
is  invested.  Therefore  I  do  not  think  that  this  action  is  maintain-  Parkinson. 
able  upon  any  legal  principle.  It  is  said  that  this  citation  ought 
not  to  have  issued,  and  that  excommunication  ought  not  to  have 
been  pronounced ;  but  I  do  not  know  that,  except  as  I  find  it  has 
been  so  determined  by  other  Courts,  within  whose  cognizance  it 
peculiarly  lies  to  determine  it,  and  I  accede  to  it ;  but  I  have  no 
knowledge  of  it  as  a  Judge  at  common  law. 

Judgment  of  nonsuit  A 


KIDSDALE  and   Others  v.   NEWNHAM.  ww. 

(3  M.  &  8.  456—458 ;  S.  C.  4  Camp.  111.)  Jan'  24' 

A  policy  of  assurance  on  freight  and  goods,  per  ship  named,  at  and  [  456  ] 
from  Portneuf  to  London,  warranted  to  sail  on  or  before  the  28th  of 
October,  and  on  the  26th  the  ship  dropped  down  from  Portneuf  with  an 
incomplete  crew  for  the  voyage,  and  on  the  28th  reached  Quebec,  which 
was  the  nearest  place  where  she  could  obtain  a  clearance,  and  there 
completed  her  crew,  and  on  the  29th  obtained  her  clearance,  and  sailed 
the  next  day.  Held,  that  the  dropping  down  from  Portneuf  to  Quebec 
on  the  26th  was  not  a  compliance  with  the  warranty. 

Assumpsit  upon  a  policy  of  assurance,  dated  5th  June,  1810, 
upon  freight  and  goods,  per  ship  Essay,  at  and  from  Portneuf  to 
London,  to  return  8  per  cent,  premium  for  convoy,  warranted  to 
sail  on  or  before  the  28th  of  October.  At  the  trial  before  Lord 
Ellenborough,  Ch.  J.,  at  the  last  London  sittings,  the  case  was 
this: 

The  ship  was  loaded  at  Portneuf,  which  lies  about  30  miles 
above  Quebec,  upon  the  river  St.  Lawrence.  There  is  no  custom- 
house at  Portneuf,  nor  can  ships  clear  out  at  any  place  higher 
up  the  river  than  Quebec.  On  the  26th  of  October  the  ship, 
under  the  command  of  the  mate,  and  with  about  30  men  on 
board,  some  of  whom  had  been  engaged  in  loading  her,  and  the 
rest  were  part  of  her  crew,  the  whole  being  a  sufficient  crew  for 
river  navigation,  though  not  for  the  voyage,  dropped  down  from 
Portneuf  to  Quebec,  which  place  she  reached  in  the  evening  of 
f  Dampier,  J.  was  absent  from  Serjeants'  Inn. 
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Ridsdajlk  the  28th.  In  the  meantime  the  captain  had  gone  thither  to  get 
Nbwnham.  his  papers  from  the  custom-house  and  other  offices  there,  and 
received  his  sailing  instructions  from  the  commodore  there  on 
the  27th.  At  Quebec  the  ship  discharged  the  extra  men,  and 
took  in  others  to  complete  her  crew  for  the  voyage,  which  then 
consisted  of  19  men,  and  on  the  29th  the  captain  obtained  his 
clearance.  On  the  next  day  the  ship,  not  being  able  to  get  a 
pilot  before,  followed  the  convoy  down  the  river,  which  had  left 
Quebec  on  the  28th,  and  came  up  with  it  in  the  course  of  that 
[  *457  ]  day  about  30  leagues  below  Quebec,  which  is  very  far  *within 
the  port  of  Quebec,  the  limits  of  the  port  extending  many  leagues 
below  Quebec.  The  ship  was  afterwards  captured  off  the  Isle  of 
Wight. 

His  Lordship  was  of  opinion  that  the  ship  had  not  sailed 
in  compliance  with  the  warranty,  and  the  plaintiffs  were  non- 
suited. + 

The  Attorney-General  moved  for  a  new  trial,  upon  the  ground 
that  this  being  a  policy  at  and  from  Portneuf,  it  was  enough  to 
satisfy  the  warranty  that  the  ship  broke  ground  from  Portneuf 
on  or  before  the  particular  day.  It  was  not  a  warranty  to  sail 
from  Quebec  on  or  before  the  day ;  and  therefore  if  there  was  a 
beginning  to  sail  from  Portneuf,  in  the  usual  way  of  sailing 
from  that  place,  on  or  before  the  day,  the  warranty  would  be 
satisfied,  although  the  ship's  clearances  were  not  obtained  until 
a  day  after,  because  it  appears  she  could  not  obtain  them  before 
her  arrival  at  Quebec.  And  he  put  the  case  of  a  policy  at  and 
from  a  particular  place  with  a  warranty  to  sail  on  a  particular 
day  in  company  with  a  first-rate  man  of  war ;  would  it  not  be  a 

t  The   ruling   of   Lord   Ellen-  pleted  her  crew.    The  warranty  could 

borough  (as  reported  in  4  Camp,  only  be  satisfied  by  a  commencement 

111)  was  as  follows : —  of  the  voyage,  with  a  crew  competent 

to  carry  the  ship  to    her    port  of 

Lobd  Ellenborough  :  destination.      When    the    ship  was 

I  am  of  opinion  that  the  ship  had  lying  at  Quebec  obtaining  her  clear- 
not  sailed  on  or  before  the  28th  of  ances,  and  taking  in  her  crew,  how 
October,  within  the  meaning  of  the  can  she  be  considered  as  having 
policy.  She  was  not  then  in  a  capa-  sailed  on  her  voyage  ?  She  sailed  on 
city  to  sail,  for  she  had  neither  the  30th  and  not  before, 
obtained  her   clearances 'nor  com- 
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compliance  with  such  warranty,  if  the  ship  sailed  on  the  day     Bidsdale 
and  joined  company  with  a  first-rate  man  of  war  at  the  first    newjnham. 
place  that  a  man  of  war  of  that  description  could  ride,  although 
that  might  be  after  the  day?     If  it  would,  that  shews  that 
a  compliance  with  the  warranty,  according  to  the  natural  and 
usual  means  that  the  assured  has  of  complying  with  it,  is  suffi- 
cient; and  therefore,  in  this  case,  the  sailing  from  Portneuf 
before  the  particular  day,  and  procuring  the  clearances  at  the 
*first  place  the  ship  was  able  to  procure  them,  though  after  the      [  *458  ] 
day,  is  well  enough. 

Lord  Ellenborough,  Ch.  J. : 

I  thought  the  warranty  contemplated  a  sailing  upon  the 
voyage,  and  that  the  ship's  dropping  down  from  Portneuf  to 
Quebec  without  her  complement  of  men,  shewed  that  that  was 
only  preparatory  to  the  voyage.  The  policy  being,  at  and  from, 
there  is  no  doubt  it  attached  at  Portneuf,  but  according  to  the 
reason  of  the  thing  the  policy  must  be  taken  distributive,  and 
"  warranted  to  sail  on  such  a  day  "  must  mean  to  sail  on  her 
voyage,  that  is,  when  the  ship  could  get  her  clearances  and  sail 
equipt  for  the  voyage. 

Le  Blanc,  J. : 

Does  not  the  warranty  amount  to  this,  that  the  ship  shall  sail 
on  or  before  the  day  upon  her  voyage  ? 

Bayley,  J. : 

Although  the  policy  attached  at  and  from  Portneuf,  yet  when 
the  28th  expired  without  her  sailing  in  compliance  with  the  war- 
ranty, there  was  an  end  of  the  policy  quoad  the  voyage. 

Rule  refused. 
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i8i5.       MOIE   v.   The    ROYAL    EXCHANGE   ASSURANCE 
Ja^  COMPANY. 

[  461  ]  (3  M.  &  S.  461—463 ;  S.  0.  4  Camp.  84.) 

Policy  of  assurance  on  ship  at  and  from  Memel  to  the  ship's  port  of 
discharge  in  England,  warranted  to  depart  on  or  before  a  particular  day. 
Held,  that  this  warranty  required  not  only  that  the  ship  should  set  sail 
on  the  voyage,  but  that  she  should  be  out  of  the  port  on  or  before  tho 
day ;  and  therefore  where  she  set  sail  on  the  voyage  before  the  day,  but 
was  detained  within  the  harbour  by  adverse  winds  until  after  the  day, 
this  was  not  a  compliance  with  the  warranty. 

Debt  upon  a  policy  of  assurance,  dated  19th  September,  1811, 
on  the  ship  Neptune,  lost  or  not  lost,  at  and  from  Memel  to  the 
ship's  port  of  discharge  in  England,  free  of  capture  and  seizure 
and  the  consequences  of  any  attempt  thereof  in  the  port  and 
roads  of  loading,  warranted  to  depart  on  or  before  the  15th  of 
September  then  instant,  N.  S.  Loss  by  perils  of  the  seas.  At 
the  trial  before  Lord  Ellenborough,  Ch.  J.  at  the  last  London 
sittings,  the  case,  as  it  appeared  upon  admissions,  was  this  : 

The  ship  having  completed  her  loading  at  Memel,  obtained 
her  clearances  on  the  9th  of  September,  1811,  at  the  custom- 
house there,  and  sailed  on  her  voyage  ;  but  before  she  got  out  of 
the  harbour  of  Memel  the  wind  changed,  and  continuing  adverse, 
she  was  obliged  to  come  to  an  anchor,  and  was  detained  until 
after  the  15th  of  September  within  the  harbour's  mouth.  She 
afterwards  sailed  and  was  lost.  And  the  question  was,  whether 
the  warranty  to  depart  on  or  before  the  15th  of  September  had 
been  complied  with:  in  support  of  which,  Bond  v.  NuM,\ 
Thelmson  v.  Fergu%on>\  and  Wright  v.  Shiffner%  were  cited. 
But  his  Lordship  took  a  distinction  between  a  warranty  to  sail, 
and  a  warranty  to  depart,  viz.  that  the  latter  meant  that  the  ship 
should  be  out  of  the  port ;  and  thereupon  he  directed  a  nonsuit.  || 

[  462  ]  Topping  moved  to  set  aside  the  nonsuit,  and  contended  that 

the  word  "  depart  "  differed  in  no  respect  from  the  word  "  sail ; " 
and  if  so,  when  the  ship  once  broke  ground  upon  her  voyage, 

t  Cowp.  601.  2  Camp.  247). 

\  Doug.  346.  j|  See  4  Camp.  84. 

§  11   E.    B.    263    (11   East,   old; 
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there  was  a  beginning  to  depart ;  and  the  interruption  would  not       Moir 
alter  the  case,  because  the  warranty  had  already  been  complied    the  koyal 
with.    And  he  said,  if  the  words  had  been  "  depart  from,"  that    J SJS™ 
would  have  made  it  more  susceptible  of  the  construction  adopted     Company. 
at  the  trial,  than  it  now  is,  because  that  might  have  implied  that 
the  ship  should  quit  the  port.    But  a  ship  may  fairly  be  said  to 
depart  the  moment  she  sets  sail  upon  her  voyage. 

Lord  Ellbnborough,  Ch.  J. : 

I  was  of  opinion  at  the  trial  that  there  was  enough  to  bring 
the  case  within  the  authorities  cited,  if  this  had  been  a  warranty 
to  sail.  There  was  a  sailing  abundantly  proved.  But  to  depart 
raises  a  question  of  grammatical  construction.  A  warranty  to 
depart  on  or  before  a  particular  day,  is  I  think  a  warranty  to  be 
out  of  the  port  on  or  before  that  day.  The  object  seems  to  be, 
that  the  voyage  should  be  commenced  out  of  the  port  by  that 
time.  The  language  of  the  underwriter  amounts  to  this :  "  I 
will  be  answerable  for  all  perils  upon  the  high  seas,  but  let  the 
vessel  be  well  out  of  Memel  by  the  15th  of  September." 

Lb  Blanc,  J. : 

The  argument  is,  that  to  depart  is  no  more  than  to  break 
ground  upon  the  voyage ;  but  I  do  not  know  how  to  construe  a 
warranty  to  depart  otherwise  than  as  a  warranty  to  depart  from 
the  port. 

Baylby,  J. : 

By  substituting  the  word  "  depart "  for  "  sail,"  it  seems  to  have       [  4<w  ] 
been  intended  to  vary  the  risk. 

Ride  refused. 


(Second  Action.)  i8ir>. 

June  1. 

(6  Taunt.  241—246;  S.  C.  1  Marshall,  570—577.)  

Tbin.  Term. 
The  plaintiff  having  thus  been  nonsuited  in  the  King's  Bench,     [  6  Taunt. 

brought  another  action  in  the  Common  Pleas,  upon  the  same        24 1  ] 

policy,  and  averring  the  same  loss.     The  cause  was  tried  before 

Gibbs,  Ch.  J.  at  the  sittings  after  Hilary  Term,  1815,  when  a 
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Moir  verdict  was  found  for  the  plaintiff,  subject  to  a  case,  which  stated 
the  Royal  *n  substance  that  the  Neptunus  on  the  31st  August  completed 
a^urance  ^er  la(^nS  of  a  cargo  in  the  port  of  Memel,  for  England  ;  she  was 
Company,  cleared  out  at  the  custom-house  at  Memel,  ready  to  proceed  on 
her  voyage,  before  the  9th  of  September,  on  which  day,  being 
the  first  opportunity  after,  she  hove  up  her  anchor,  and  broke 
ground  from  her  station  where  she  had  loaded,  and  got  under 
weigh,  with  intention  of  proceeding  to  England,  the  morning 
being  calm,  and  there  being  some  little  prospect  of  a  favourable 
change  of  winds  and  weather ;  but  before  the  ship  had  been  half 
an  hour  under  weigh,  the  sea  breeze  came  in  strong  from  the 
westward,  and  obliged  her  to  come  to  an  anchor  as  near  the  sea, 
at  the  Haff  or  river-mouth,  as  was  consistent  with  her  safety. 
The  ship  there  lay  in  perfect  sea-readiness,  until  the  first  oppor- 
tunity that  afterwards  presented  for  sailing,  which  was  on  the 
21st  September,  when  she,  with  22  ships  more,  sailed  from  that 
port  on  their  respective  voyages.  No  ship  sailed  in  the  interim. 
I  242  ]  The  part  of  the  Haff,  or  *situation  where  the  Neptunus  took  in 
the  cargo,  is  not  above  a  British  statute  mile  from  the  sea  mouth : 
the  place  where  she  lay  from  the  9th  of  September  to  the  21st  is 
not  more  than  half  that  distance.  There  is  a  bar  at  the  sea 
mouth  about  two  miles  from  the  town  of  Memel,  which  is  the 
limit  of  the  port  of  Memel.  The  Neptunus  in  her  voyage  on  the 
4th  of  October  sailed  from  Hanoe  with  convoy  for  England,  and 
was  lost.  The  question  was,  whether  the  plaintiff  is  entitled  to 
recover  ? 

[This  case  having  been  argued  before  the  Court  of  Common 
Pleas  (Gibbs,  C.  J.,  Chambre,  J.,  and  Dallas,  J.)  they  unani- 
mously gave  judgment  for  the  defendants.] 
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GIBSON   v.  DICKIE.  ""•  * 

Jan.  25. 
(3  M.  &  S.  463-464.)  

An  agreement  by  defendant  to  allow  plaintiff,  with  whom  he  co-        t        J 
habited,  in  case  they  should  separate,  an  annuity  for  her  life,  provided 
she  should  continue  single,  was  held  a  valid  agreement. 

Assumpsit  for  the  arrears  of  an  annuity.  The  plaintiff  declares 
in  the  first  count,  that  at  the  time  of  making  the  promise,  &c. 
she  lived  and  cohabited  and  for  a  long  space  of  time  had  lived 
and  cohabited  with  the  defendant,  and  that  before  the  making 
the  promise  the  defendant  had  received  of  her  108/.  Bank  stock, 
and  100/.  sterling,  and  that  certain  differences  had  arisen  between 
them ;  whereupon  the  defendant  agreed,  in  case  the  plaintiff  and 
defendant  should  separate,  that  he,  the  defendant,  would  pay  to 
one  J.  S.  for  the  plaintiff's  use  the  value  of  the  108/.  Bank  stock 
and  100/.  sterling,  deducting  the  value  of  100/.  8  per  cent. 
Consolid.  Bank  Annuities,  and  would  allow  the  plaintiff  80/.  per 
ann.  during  her  life,  by  quarterly  payments,  provided  the 
plaintiff,  from  and  after  such  separation,  should  continue  single, 
and  did  not  cohabit  with  one  D.  G.  or  anyone  else.  And  the 
plaintiff  avers  that  she  and  the  defendant  did  separate,  &c.  and 
that  from  the  time  of  such  separation  she  hath  continued  single, 
and  hath  not  cohabited  with  the  said  I).  G.  or  anyone  else,  and 
that  67/.  10s.,  for  two  years  and  a  quarter's  arrears  of  the  said 
annuity,  became  due,  which  the  defendant  refused  to  pay,  &c. 
Plea,  non  assumpsit.  A  verdict  having  been  found  for  *the  [  **64  ] 
plaintiff,  it  was  moved  by  Heath,  in  arrest  of  judgment,  that  the 
agreement  set  forth  in  the  declaration  was  void ;  first,  because 
the  allowance  of  the  annuity  in  case  of  separation  was  by  way  of 
inducement  to  the  plaintiff  to  continue  the  illicit  cohabitation  ; 
2ndly,  because  the  annuity  was  only  to  continue  provided  the 
plaintiff  should  remain  single,  &c,  which  was  therefore  in 
restraint  of  marriage.  And  he  compared  it  to  the  case  of  Lowe 
v.  Peers,]  where  an  agreement  by  the  defendant  not  to  marry 
any  other  person  than  the  plaintiff,  or  to  forfeit  1,000/.,  was 
adjudged  ill. 

t  4  Burr.  2225. 
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Gibson  But,  per  Curiam,  the  agreement  is  well  enough  ;  for  this  was 

Dickie,  no  more  than  a  gift  to  the  plaintiff  upon  condition  that  she 
should  live  sole  and  chaste,  which  is  a  condition  in  daily  use  in 
provisions  made  for  a  wife  during  her  widowhood.  It  was  not 
like  the  case  cited  of  a  forfeiture  to  be  incurred  by  the  party  in 
case  he  married,  but  was  an  original  gift  with  a  condition 
annexed ;  and  cujus  est  dare  ejus  est  disponere ;  it  was  a 
voluntary  compensation  by  way  of  maintenance  made  to  the 
plaintiff  for  the  injury  done  her  by  their  past  illicit  connection, 
but  it  is  qualified  with  a  condition  that  if  she  should  marry,  and 
thereby  acquire  for  herself  a  maintenance,  it  should  cease.  And 
as  to  the  first  objection,  they  said,  that  so  far  from  its  being  an 
inducement  to  her  to  continue  the  cohabitation,  it  was  rather 
an  inducement  to  separate. 

Ride  refused. 


i8i5.  PLUMMER  and   Others  v.   WILDMAN.T 

Jan'27  (3  M.  &  S.  482-488.) 

[  482  ]  ^  ghip  ^  tjke  course  0f  her  voyage  was  run  foul  of  by  another 

ship  and  damaged,  and  the  captain  was  in  consequence  obliged  to  cut 
away  part  of  the  rigging  and  to  return  to  port  to  repair  the  damage, 
without  which  the  ship  could  not  have  prosecuted  her  voyage,  or 
safely  kept  the  sea.  Held,  that  the  expenses  of  repairs,  so  far  as 
they  were  absolutely  necessary  to  enable  the  ship  to  prosecute  the 
voyage,  but  no  further,  and  of  unloading  the  goods  for  the  purpose 
of  making  the  repairs,  were  general  average.  Secus  the  master's 
expenses  during  the  unloading,  repairing,  and  reloading,  and  crimpage 
to  replace  deserters  during  the  repairs. 

Assumpsit  for  contribution  to  a  general  average,  for  work  and 

labour,  and  for  money  paid.    Plea,  general  issue.    At  the  trial 

I  **83  ]      before  Lord  Ellenborough,  C.  J.  at  the  London  sittings  after 

Trinity  Term,   1811,  a  verdict  was  found  for  the  plaintiffs, 

f  Distinguished  and  explained  by  5 Id.    And  see  the  principles  fully 

Wilde,  C.  J.  in  Hallett  v.  Wigram  discussed  and  considered  in  the  case 

(1850)  9   C.  B.  580;    19  L.  J.  C.  P.  of  Svendsen  v.  Wallace  Bros.,  in  which 

281,  288.    And  the  same  explana-  ultimate  judgment  of  the  House  of 

tion  insisted  on  by  several  Judges  in  Lords,  affirming  that  of  the  Court  of 

Hirrison    v.    Bank    of    Australasia  Appeal,  was  pronounced  on  12  May, 

(1872)  L.  K.  7  Ex.  39;  41  L.  J.  Ex.  1885,  reported  10  App.  Cas.  404;  54 

36;  and  in  Atwood  v.  Sellar  (1880)  L.  J.  Q.  B.  497.— R.  0. 
5  Q.  B.  Div.  286;  49  L.  J.  Q.  B. 
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subject  to  the  opinion  of  the  Court  upon  a  case,  the  material     Plummeb 
facts  of  which  are  as  follow :  Wildma*. 

The  ship  Cambridge,  of  which  the  plaintiffs  were  the  owners, 
sailed  on  the  26th  of  April  from  Kingston  in  Jamaica,  where  she 
was  loaded,  with  a  cargo  for  London,  consisting  of  sugars  and 
rum,  a  part  of  which  belonged  and  was  consigned  to  the  defen- 
dant by  bill  of  lading  deliverable  to  him  in  London,  he  paying 
freight  with  primage  and  average  accustomed.  A  day  or  two 
after  the  ship  sailed,  and  while  she  was  in  the  prosecution  of  her 
voyage,  she  was  run  foul  of  by  a  brig,  which  was  unavoidably 
driven  against  her  by  the  violence  of  the  wind  and  weather,  by 
which  accident  her  false  stern  and  knees  were  broken,  and  the 
master  was  in  consequence  obliged  to  cut  away  part  of  the 
rigging  of  her  bowsprit,  and  to  return  to  Kingston  to  repair  the 
damage  sustained  by  the  accident  and  the  cutting  away.  The 
ship  could  not  have  prosecuted  her  voyage,  nor  could  she  have 
kept  the  sea  with  safety,  without  returning  and  repairing. 
Upon  her  return  the  cargo  was  necessarily  relanded  and  ware- 
housed, in  order  that  such  temporary  repairs  might  be  done  as 
would  enable  her  to  prosecute  her  voyage,  and  the  master, 
towards  defraying  the  expenses,  sold  12  hogsheads  8  tierces  of 
sugar,  and  two  puncheons  of  rum,  one  of  which  was  part  of  the 
defendant's  consignment,  and  was  sold  for  15/.  When  the 
repairs  were  finished,  the  remainder  of  the  cargo  was  reloaded, 
and  the  ship  proceeded  to  London,  and  delivered  it  to  the 
defendant  and  the  other  consignees.  After  the  ship's  arrival  in 
London  she  underwent  a  more  effectual  repair  of  the  damage, 
the  expense  of  which  the  *plaintiffs  did  not  include  in  their  [  *iu  ] 
claim  for  contribution,  but  they  claimed  in  respect  of  the  sums 
disbursed  by  them  at  Jamaica  in  consequence  of  the  accident. 
The  particulars  of  the  disbursements  in  respect  of  which  the 
plaintiffs  claimed,  contained,  amongst  others,  disbursements  for 
pilotage  into  Kingston  on  the  ship's  return ;  for  surveying  and 
ascertaining  the  damage,  and  repairing  the  same,  smith's  and 
carpenter's  work,  and  for  materials ;  for  wharfage  and  cooperage 
on  landing  and  stowing  the  goods  during  the  repairs ;  for  reload- 
ing; for  the  masters  expenses  5  dollars  per  diem  during  the 
unloading,  repairing,  and  reloading;   for  crimpage  to  replace 
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Plumjiee  deserters  daring  the  repairs,  &c.  And  the  question  made  was, 
Wildman.  whether  this  was  a  case  of  general  average ;  and  if  it  were,  to 
what  extent,  it  being  agreed  that  when  the  Court  should  pro- 
nounce the  rule,  if  they  should  be  of  opinion  that  the  defendant- 
was  liable  to  any  part,  the  amount  should  be  settled  by  arbitra- 
tion. If  the  defendant  was  not  liable  beyond  152.,  for  which  his 
puncheon  of  rum  was  sold,  a  nonsuit  to  be  entered. 

Marryat,  for  the  plaintiffs,  upon  the  question  whether  this 
was  a  case  of  general  average,  contended  that  it  was ;  and  he 
took  the  rule  to  be  this,  that  whatever  expense  may  have  been 
incurred  for  the  necessary  safety  of  the  whole  concern,  and  for 
the  general  purpose  of  the  voyage,  is  a  matter  of  general  average. 
And  he  cited  a  passage  from  Beawes'  Lex  Mercatoria  t  to  this 
effect,  "  that  when  a  ship  is  forced  to  enter  a  port  to  repair  the 
damage  she  has  suffered  in  a  storm,  being  unable  to  continue 
L  *485  ]  her  voyage  without  apparent  risk  of  being  lost,  *in  such  case  the 
wages  and  provisions  for  the  crew,  from  the  day  it  was  resolved 
to  seek  a  port  to  refit,  to  the  day  of  her  departure  thence,  with 
all  charges  of  unloading,  reloading,  pilotage,  and  every  other 
expense  incurred  by  this  necessity,  shall  be  brought  into  a 
general  average."  Which  passage  is  cited  by  Bullbr,  J.  in 
Da  Costa  v.  Newnham,l  and  seemingly  approved  of;  and  there 
it  was  held,  that  if  a  ship  is  obliged  to  put  into  port  to  repair 
for  the  safety  of  the  whole  concern,  the  charges  of  unloading, 
reloading,  and  taking  care  of  the  cargo,  and  also  the  wages  and 
provisions  of  the  workmen  hired  for  the  repair,  were  a  general 
average.  Now  here  the  ship  could  not  have  prosecuted  her 
voyage  without  returning  to  port,  which  was  for  the  general 
safety,  and  the  plaintiffs  only  claim  contribution  for  the  expenses 
of  such  return,  and  in  respect  of  such  temporary  repairs  and 
expenses  incident  thereto,  as  were  necessary  for  enabling  the 
ship  to  resume  and  perform  the  voyage.  And  therefore  this 
claim  is  like  that  in  Da  Costa  v.  Newnham,  and  may  well  stand 
with  the  principle,  that  an  injury  occasioned  by  mere  sea-damage 
shall  not  be  the  subject  of  general  average. 

t  166.  %  2  T.  E.  413. 
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Holroyd,  contra,  argued  that  the  damage  occasioned  by  the     plummkr 
ship's  running  foul  was  a  particular  average,  being  a  mere  sea-    wildman. 
damage,  the  repairing  of  which  properly  belonged  to  the  ship- 
owner, and  was  not  the  subject  of  general  average.    And  though 
the  cutting  away  the  ship's  tackle,  if  proved  to  have  been  done 
for  the  preservation  of  the  ship  and  cargo,  might  become  a 
general  average,!  yet  there  is  no  such  proof  here;  *non  constat      [  *486  ] 
that  the  cutting  away  the  rigging  of  the  bowsprit  was  necessary 
for  the  general  safety,  it  might  be  done  to  save  the  bowsprit,  but 
the  loss  of  the  bowsprit  would  not  necessarily  have  endangered 
the  cargo.    With  respect  to  the  expenses  incurred  by  the  neces- 
sity of  the  ship's  return,  the  doctrine  of  Beawes  is  not  warranted 
by  the  authorities,  or  the  modern  writers  upon  this  subject.  1     It 
is  true  that  in  the  case  of  the  Copcn}iagen,$  Sir  W.  Scott  allowed 
the  expense  of  unloading  the  goods  to  be  a  general  average,  but 
that  was  because  it  was  for  the  common  benefit,  as  well  for  the 
preservation  of  the  cargo,  as  the  repair  of  the  ship. 

Lord  Ellbnborough,  Ch.  J. : 

If  the  return  to  port  was  necessary  for  the  general  safety  of 
the  whole  concern,  it  seems  that  the  expenses  unavoidably 
incurred  by  such  necessity  may  be  considered  as  the  subject  of 
general  average.  It  is  not  so  much  a  question  whether  the  first 
cause  of  the  damage  was  owing  to  this  or  that  accident,  to  the 
violence  of  the  elements,  or  the  collision  of  another  ship,  as 
whether  the  effect  produced  was  such  as  to  incapacitate  the  ship, 
without  endangering  the  whole  concern,  from  farther  prosecut- 
ing her  voyage,  unless  she  returned  to  port  and  removed  the 
impediment.  Ai  far  as  removing  the  incapacity  is  concerned, 
all  are  equally  benefited  by  it,  and  therefore  it  seems  reasonable 
that  all  should  contribute  towards  the  expenses  of  it ;  but  if  any 
benefit  ultra  the  mere  removal  of  this  incapacity  should  have 
accrued  to  the  ship  by  the  repairs  done,  inasmuch  as  that  will 
redound  to  the  particular  benefit  of  the  ship-owner  *only,  it  will  [  *4«7  ] 
not  come  under  the  head  of  general  average ;  but  that  will  be  a 
matter  of  calculation  upon  the  adjustment.     The  amount  of  the 

t  See  Birkley  v.  Presgrave,  6  B.  B.  t  Marsh.  Insur.  539,  2nd  ed. 

256  (1  East,  220).  §  1  Bob.  Adm.  B.  294. 
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Plummeb  expenses  of  repairing  to  be  placed  to  the  account  of  general  con- 
Wildmak.  tribution  must  be  strictly  confined  to  the  necessity  of  the  case, 
and  the  arbitrator  will  have  to  determine  how  much  was  ex- 
pended upon  such  repairs  as  were  absolutely  necessary  to  the 
enabling  the  ship  with  her  cargo  to  prosecute  the  voyage ;  and 
for  so  much,  and  no  more,  the  defendant  will  be  liable  to 
contribute.  As  to  the  charge  for  the  captain's  expenses  during 
the  unloading,  repairing,  and  re-loading,  the  ship-owner  must 
bear  the  captain's  expenses  in  port,  and  crimpage  must  be 
disallowed,  it  does  not  come  under  general  average. 

Le  Blanc,  J. : 

I  think  the  necessary  expenses  of  repairing  the  ship  to  make 
her  fit  to  prosecute  the  voyage,  may  come  under  the  head  of 
general  average,  but  no  farther  than  that.  It  will  therefore  be 
a  question  of  calculation  in  settling  the  amount  of  general 
average,  how  much  was  absolutely  necessary  for  enabling  the 
ship  to  pursue  her  voyage,  and  all  beyond  that  will  be  set  down 
to  the  account  of  the  ship.  The  unloading  may  be  general 
average  if  it  were  necessary  in  order  to  repair  the  ship. 

Bayley,  J. : 

I  doubt  whether  the  repair  of  any  particular  damage  could  be 
placed  to  the  account  of  general  average,  inasmuch  as  it  is  a 
benefit  done  to  the  ship,  and  if  the  captain  could  make  it  a 
general  average,  by  putting  into  port  to  repair,  it  would  always 
be  his  interest  to  endeavour  to  do  so.  If  however  the  repairs 
were  merely  such  as  were  necessary  to  enable  the  ship  to 
[  *48s  ]  prosecute  *her  voyage  home,  and  were  afterwards  of  no  benefit 
to  the  ship,  such  repairs  I  think  would  properly  come  under  a 
general  average.  Therefore  deducting  the  benefit,  if  there  be 
any,  which  still  results  to  the  ship  from  this  repair,  the  rest  may 
be  placed  to  the  account  of  general  average. 

Judgment  for  the  plaintiffs. 
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WEIGHT  and   Others   v.   BAELOW   and  Others.!         «"- 

(3  M.  &  S.  512—515. )  Feh'  2* 

Devise  of  lands  to  E.  B.  for  life,  with  power  to  charge  the  same,  by  [  512  ] 
any  deed  or  deeds,  writing  or  writings,  under  her  hand  and  seal, 
attested  by  two  or  more  witnesses,  or  by  will,  &c.  and  for  securing  the 
raising  and  payment  of  the  charge  to  limit  and  appoint  the  devised  pre- 
mises to  trustees,  &c.  Held,  that  the  power  was  not  well  executed  by 
deed  charging  the  premises  with  a  sum  of  money,  and  for  securing  the 
same  demising  them  for  a  term;  such  deed  being  signed,  sealed,  and 
delivered  in  the  presence  of  two  witnesses,  but  the  attestation  indorsed 
on  the  deed  and  subscribed  by  the  two  witnesses  expressing  only  that 
it  was  sealed  and  delivered  in  their  presence. 

Upon  a  case  sent  from  Chancery  for  the  opinion  of  this  Court, 
the  question  was  upon  a  devise  and  power,  whether  the  power 
was  well  executed.  The  devise  was  of  all  the  testator's  lands  to 
Elizabeth  Barlow  for  life  without  impeachment,  with  several 
remainders  over,  and  the  power  was  to  E.  B.,  after  she  should 
be  in  possession,  to  charge  the  same  with  not  exceeding  4,000Z., 
by  any  deed  or  deeds,  writing  or  writings,  under  her  hand  and 
seal,  attested  by  two  or  more  witnesses,  or  by  her  last  will  in 
writing  or  any  writing  purporting  to  be  her  last  will,  to  be 
signed,  sealed,  and  published  in  the  presence  of  three  or  more 
witnesses,  &c.  And  for  the  better  securing  the  raising  and 
payment  thereof,  it  should  be  lawful  for  her  to  limit  and  appoint 
the  devised  premises  to  trustees  for  any  term  of  years,  redeemable 
on  payment  of  the  monies  to  be  so  charged,  with  interest,  &c. 
E.  B.  became  tenant  for  life,  and  by  indenture  reciting  the  power, 
and  in  execution  thereof,  and  declared  to  be  under  her  hand  and 
seal,  attested  by  the  two  persons  whose  names  were  intended  to 
be  thereon  indorsed  as  witnesses  to  the  execution  thereof,  charged 
the  premises  with  2,000Z.,  &c,  and  for  the  better  securing  the 
raising  and  payment  thereof,  demised  and  appointed  the  premises 
to  two  persons  for  a  term  of  1,000  years,  &c.  This  indenture 
was  signed,  sealed,  and  delivered  by  E.  B.  in  the  presence  of  the 
witnesses  whose  names  are  indorsed  as  witnesses  to  the  execution. 
The  memorandum  of  attestation  indorsed  is  thus :  "  Sealed 
and  delivered  by  the  within-named  *Elizabeth  Barlow,  in  the  [  *5i3  ] 
presence  of  James  Bowen.    James  Hill." 

t  See  note  to  Doe  v.  Peach,  15  K.  R  361.— R.  C. 

z  2 
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Wbioht  The  question  was,  whether  the  power  was  well  executed  by  the 

Baklow.     indenture. 

Sudgen,  in  the  last  term,  contended  that  it  was,  and  he 
admitted  that  if  the  Court  adhered  to  their  recent  decision  in 
Doe  v.  Peachy  and  he  should  not  succeed  in  distinguishing  the 
present  case,  the  power  was  not  duly  executed.  But  he  submitted, 
that  the  rule  laid  down  in  that  case,  and  in  Wright  v.  Wakeford,l 
which  required  that  where  a  power  is  to  be  executed  by  deed,  Ac. 
under  hand  and  seal  attested  by  witnesses,  the  attestation  should 
contain  the  word  "  signed,"  as  well  as  "  sealed  and  delivered," 
was  not  the  correct  rule.  Such  a  power,  so  circumscribed, 
according  to  the  grammatical  construction  of  the  words,  only 
means  that  the  deed  should  be  attested,  and  does  not  even 
require  that  the  witnesses  should  sign,  much  less  does  it  that 
they  should  sign  any  specific  form  of  attestation.  And  this  con- 
sideration perhaps  has  not  been  sufficiently  adverted  to,  that  the 
attestation  is  always  deemed  to  be  a  part  of  the  deed  itself ;  it  is 
incorporated  in  it,  and  accounted  as  part  of  the  deed  in  the 
payment  of  the  stamp  duty,  and  therefore  the  whole  together 
forms  one  integral  deed.  So  that  here,  as  in  the  body  of  the 
deed  it  is  declared,  that  it  is  under  her  hand  and  seal  attested 
by  the  two  witnesses,  and  the  attestation  must  be  coupled  with 
the  body  of  the  deed,  there  appears  to  be  a  sufficient  compliance 
with  the  power.  Besides,  if  it  stood  alone,  how  does  the  common 
attestation  of  "  sealed  and  delivered  "  exclude  the  presumption 
[  *5U  ]  that  it  was  also  *signed  in  their  presence  ?  Above  all,  it  is  most 
important  to  consider  that  the  strict  rule  established  in  those 
cases  will  overturn  all  the  decisions  upon  the  Statute  of  Frauds. 
For  that  statute  §  requires  that  all  devises  shall  be  in  writing, 
and  signed  by  the  testator,  and  shall  be  attested  and  subscribed 
by  the  witnesses  in  his  presence ;  yet  in  the  construction  of  those 
words  it  has  been  determined,  that  an  attestation  of  "  sealed  and 
delivered,"  without  the  word  "  signed,"  is  sufficient ;  ||  and  in 
like  manner  an  attestation  has  repeatedly  been  holden  to  be  well 

f  15  R.  R.  361  (2  M.  &  S.  576).  ||    Trimmer  v.  JacJaon,    4  Burn. 

t  4  Taunt.  213.  E.  L.  130. 

§  29  Car.  II.  c.  3,  8.  5. 
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enough,  though  it  omit  to  state,  that  the  witnesses  subscribed  in      Weight 

the  devisor's  presence,  t     Comparing  the  language  of  this  power     barlow. 

with  that  of  the  statute,  it  is  impossible  to  say  that  it  requires  a 

more  strict  attestation  than  the  statute,  the  very  reverse  being 

the  case.     Therefore  to  hold  to  Doe  v.  Peach  will  be  to  overrule 

all  the  decisions  upon  that  statute.     And  the  stat.  54  Geo.  III. 

c.  168,  does  not  remedy  the  inconvenience  of  the  decision  in 

Doe  v.  Peachy  for  the  statute  is  only  retrospective.     But  taking 

Doe  v.  Peach  to  be  the  governing  case,  the  present  is  capable  of 

distinction;  and  a  slight  difference,  considering  the  nature  of 

that  case,  will  be  sufficient  to  take  it  out  of  so  strict  a  rule. 

Now  the  difference  is,  that  here  the  power  gives  two  distinct 

authorities;   for  besides  the  power  to  charge,  there  is  also  a 

power  to  limit  a  term  for  securing  the  charge,  and  the  formalities 

to   be  observed  in  the  execution  of  the  first  power,  are  not 

required  in  the  last,  so  that  doubtless  the  last  might  be  well 

executed  by  a  simple  note  in  writing  unattested.    And  to  this 

point  are  the  cases  of  ^Fitzgerald  v.  Fauconberg,\  Lestrange  v.       [  *515  ] 

Temple, §  and  Hardwin  v.  Warner. \\ 

Lord  Ellbnborough,  Ch.  J.  observed,  that  the  last  point  was 
not  made  a  question  for  the  opinion  of  the  Court,  but  simply 
whether  the  power  was  effectually  executed  by  the  indenture. 
And  as  to  that,  after  inquiring  whether  Doe  v.  Peach  had  been 
decided  before  this  case  was  directed,  and  being  answered  in  the 
negative,  his  Lordship  said  that  the  Court  felt  themselves  bound 
by  that  decision.  If  it  was  thought  fit  to  agitate  the  question 
farther,  it  should  be  brought  before  a  court  of  error  ;  for  without 
the  assistance  of  the  other  Judges  he  should  not  be  inclined  to 
overrule  a  decision,  which  the  Court,  upon  the  authority  of  a  like 
decision  in  another  Court,  had  so  recently  come  to,  and  that  not 
without  reluctance. 

Holroyd  was  to  have  argued  contra. 

t  Hands  v.  James,   Com.  R.  531 ;  J  Fitzgib.  207 ;  3  Br.  P.  C.  543. 

(Jroft  v.  Pawlet,  2  Str.  1109 ;  Brict  y.  §  1  Keb.  35S. 

Smith,  Willes,  1.  II  Noy,  79. 
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Wbight  The  following  certificate  was  sent : 

r. 

Barlow.  "  *VVe  have  heard  this  case  argued  by  counsel,  and  are  of  opinion 
that  the  aforesaid  power  given  to  the  said  Elizabeth  Barlow  was 
not  duly  and  effectually  executed  by  the  said  indenture  of  the 
20th  of  January,  1781. 

"  Ellbnborough. 

"  S.  Lb  Blanc. 
"  2nd  February,  1815."  "  J.  Bayley." 


1815.  THE  KING   v.   KEKRISON.f 

***-  4-  (3  M.  &  S.  526—532.) 

[  526  ]  Where  certain  persons  and  their  successors  were  authorized,  by  Act 

of  Parliament,  to  make  a  river  navigable,  and  to  cut  the  soil  of  auy 
persons  for  making  any  new  channel,  &c.  by  virtue  of  which  they  cut 
through  a  highway,  and  rendered  it  impassable,  and  a  bridge  was  built 
over  the  cut,  over  which  the  public  passed,  and  which  had  been  repaired 
by  the  proprietors  of  the  navigation : — Held,  that  the  proprietors,  and 
not  the  county,  were  liable  to  repair. 

Indictment  for  not  repairing  a  bridge,  which  set  forth  that  by 
stat.  22  Car.  II.  intitled,  &c.  certain  persons  and  their  successors 
were  appointed  Commissioners  for  making  navigable  the  river 
Waveney,  from  Beccles  to  Bungay,  and  for  that  purpose  to 
cleanse,  &c.  and  to  cut,  dig,  or  use  the  ground  or  soil  of  any 
persons  for  the  making,  enlarging,  straightening,  or  altering  the 
[  #527  ]  channels  of  the  river,  or  for  the  making  any  *new  channel,  &c.  or 
other  things  necessary  for  making  the  river  navigable.  And  that 
for  defraying  the  charges  thereof  it  should  be  lawful  for  the 
undertakers  to  demand  and  take  rates  for  the  carriage  of  coals, 
&c.  conveyed  by  any  boat  or  vessel  between  Bungay  and  Beccles, 
<fcc.  And  that  by  virtue  of  the  said  act  a  certain  navigable 
channel  was  by  the  undertakers  cut  and  dug  through  and  over  a 
certain  ancient  common  King's  highway,  in  the  parish  of 
Ditchingham,  in  Norfolk,  leading  from  Bungay  to  Beccles,  for 
horses,  carts,  carriages,  &c.  and  that  by  means  thereof  the  said 

t  The  principle  has  been  applied  Oliver  v.  N.  E.  /?//.  Co.  (1874)  L.  R. 
to  the  duty  of  a  railway  company  to  9  Q.  B.  409,  411;  43  L.  J.  Q.  B. 
repair  the  road  at  a  level  crossing.       198,  199. — R.  G. 
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highway  became  and  was  stopped  up,  and  rendered  wholly  The  Kino 
impassable,  and  that  the  undertakers  have  maintained  and  kerbison. 
continued,  and  still  do  maintain  and  continue  the  said  channel 
for  the  purpose  of  the  navigation  of  the  said  river,  and  for  their 
own  benefit,  profit,  and  convenience,  as  the  owners  and  proprietors 
of  the  said  navigation,  and  did  become  liable  to  erect,  and  did  on 
the  1st  of  March,  1695,  first  erect  a  bridge  over  the  said  naviga- 
tion, and  became  and  were  liable,  and  have  been  accustomed  and 
ought  to  keep  the  same  in  good  repair  as  proprietors  and  owners 
of  the  said  navigation,  and  by  reason  of  the  tolls  and  rates 
granted  by  the  said  Act ;  and  so  the  indictment  charged  that  the 
bridge  is  out  of  repair,  &c.  and  that  the  defendant  by  reason  of 
his  being  the  owner  and  proprietor  of  the  said  navigation  ought 
to  repair  and  amend  the  same.  2nd  count,  that  there  was  a 
certain  common  King's  highway  in  Ditchingham  over  which  the 
undertakers  in  the  said  Act  mentioned  did  cut  and  dig  a  certain 
channel,  by  means  whereof  the  said  highway  was  rendered 
impassable,  and  that  it  became  necessary,  and  the  duty  of  the 
said  undertakers  to  erect  a  bridge,  and  that  they  did  accordingly 
♦on  the  1st  of  March,  1695,  erect  such  bridge,  and  that  the  said  [  *528  j 
highway  was  altered  from  its  usual  course,  and  carried  over  the 
said  bridge,  and  that  the  said  undertakers  maintained  and  con- 
tinued the  said  bridge,  and  repaired  and  amended  the  same.  And 
so  concludes  as  in  the  1st  count. 

Upon  not  guilty,  there  was  a  verdict  for  the  Crown  on  both 
these  counts  at  the  last  Suffolk  assizes,  subject  to  a  case  reserved, 
which  set  forth  the  statute  of  Car.  II.,  and  farther  that  at  the 
time  of  its  passing  there  was  an  ancient  mill  called  Wangford 
Mill,  standing  across  the  river,  and  adjoining  to  the  mill  there 
was  a  bridge  over  the  river,  uniting  the  counties  of  Norfolk  and 
Suffolk,  and  a  public  highway  between  the  counties  leading  over 
the  bridge.  About  the  year  1690  the  proprietors  of  the  naviga- 
tion, for  the  purposes  of  the  navigation,  and  by  virtue  of  the 
powers  vested  in  them  by  the  Act  made  a  navigable  cut  on  the 
Norfolk  side  of  the  river  across  the  said  highway,  by  means  of 
which  they  united  the  part  of  thd  river  above  with  that  below 
the  mill,  and  in  this  cut  they  built  a  lock  for  the  passage  of 
vessels  from  the  one  part  of  the  river  to  the  other.     The  cut 
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The  Kikg  rendered  the  highway  impassable,  and  a  bridge  was  built  over  it 
Kebbibov.  and  upon  the  lock.  This  bridge  is  not  necessary  to  the  naviga- 
tion, nor  in  any  manner  useful  to  it,  but  is  necessary  to  the 
public  who  pass  upon  the  highway,  and  has  always  been  used  as 
a  means  of  passage  along  the  highway  over  the  cut.  There  was 
no  direct  evidence  by  whom  the  bridge  was  built,  but  it  has 
been  repaired  from  time  to  time  by  the  owners  and  proprietors  of 
the  navigation  for  the  time  being.  It  has  also  been  repaired 
several  times  by  the  defendant,  who  has  been  since  1784,  and 
[  *520  ]  still  is  sole  owner  and  proprietor  of  the  navigation.  It  *has 
never  been  repaired  by  the  inhabitants  of  Norfolk.  The  defendant 
receives  the  tolls  upon  the  navigation  for  the  passage  of  vessels, 
but  no  tolls  are  paid  in  respect  of  the  passage  over  the  bridge. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
defendant  is  bound  to  repair  the  bridge :  if  so,  the  verdict  to 
stand  ;  if  not,  a  verdict  of  not  guilty  to  be  entered. 

Blosset,  Serjt.  for  the  Crown,  relied  on  Rex  v.  Inhabitants  of 
Kent,\  upon  the  authority  of  which  he  contended  that  the 
undertakers  of  this  navigation  having  exercised  the  powers  given 
them  by  the  Act  to  make  a  cut  across  the  highway,  were  bound 
to  build  a  bridge  for  the  passage  of  the  public,  and  were  liable 
to  repair  it  so  long  as  they  continued  the  cut  for  their  own 
benefit  under  the  authority  of  the  Act.  It  is  true  that  in  the 
case  cited  the  private  Act  empowered  the  company  to  make 
channels,  &c.  and  also  to  amend  or  alter  bridges,  "  leaving  them 
or  others  as  convenient  in  their  room,"  &c.  which  was  construed 
to  import  a  condition  that  they  should  leave  another  passage  as 
convenient ;  but  here  are  no  such  words  of  condition.  Never- 
theless the  case  is  in  point,  for  this  indictment  contains  every 
matter  of  charge  which  the  plea  in  that  case  did,  and  upon  that 
plea  the  judgment  was  founded,  though  it  did  not  set  out  the 
words  of  the  private  Act.  In  Rex  v.  The  Inhabitants  of  Lindseyl 
there  were  no  such  words  of  condition,  and  though  the  plea  did 
set  forth  the  private  Act,  yet  the  Court  decided  upon  the  general 
law.  "  The  authority,"  says  Le  Blanc,  J.,  "  given  to  the 
[  *530  ]  *company  to  make  the  cut,  which  rendered  the  highway  im- 
t  12  R.  R.  330  (13  East,  220).  J  12  R.  R.  529  (14  East,  317). 
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passable  without  a  bridge,  must  create  an  obligation  on  them  The  Kino 
to  erect  the  bridge,  though  the  word  '  authorize '  in  the  Act  kerbisox. 
might  not  of  itself  create  it."  So  per  Grose,  J.  "  The  public 
cannot  be  liable  to  repair  a  bridge  erected  and  continued  for 
the  private  benefit  of  the  company,  for  without  the  cut  made  by 
the  company  for  their  own  benefit,  there  would  be  no  necessity 
for  the  bridge."  And  Rex  v.  Stoughton  t  shews  that  an  individual 
may  be  charged  as  well  ratione  nocumenti,  as  ratione  tenurce,  and 
that  so  long  as  the  nuisance  is  continued  his  liability  will  last. 

Abbott,  contra,  observed  that  it  was  not  found  as  a  fact  in 
the  present  case,  that  the  undertakers  first  built  the  bridge ; 
whereas  in  Rex  v.  Kent  and  Rex  v.  Lindsey  it  was  found  that 
the  respective  companies  who  were  charged  with  the  reparation, 
built  the  bridges,  and  it  was  clear  from  both  those  Acts,  which 
named  bridges,  that  the  Legislature  intended  the  companies 
should  be  liable  to  repair  them.  But  in  this  Act  there  is  no 
mention  of  bridges  nor  any  words  of  condition,  and  though  it 
cannot  be  denied  that  the  necessity  of  the  bridge  originated  with 
the  making  of  the  cut,  yet  that  does  not  prove  that  those  who 
made  the  cut  built  the  bridge ;  nor  if  it  did,  would  it  follow  that 
they  were  chargeable  with  the  reparation.  And  this  Act  is  not 
like  those  which  clearly  give  some  private  benefit  to  the  parties, 
in  which  case  it  may  be  reasonable  enough  that  so  long  as  their 
benefit  continues  they  shall  be  chargeable:  but  here  the  Act 
supposes  that  the  concern  will  not  be  beneficial  *to  the  under-  [  *53i  ] 
takers,  and  therefore  says,  "  in  case  they  would  undertake  the 
same."  And  the  two  cases  relied  on  contra,  were  determined 
before  the  case  in  1  Roll.  Abr.  868  had  been  examined  and  found 
not  to  be  warranted  by  the  record :  but  since  the  last  case  of 
Rex  v.  Inhabitants  of  Kent,  J  it  seems  that  if  a  person  made  a 
cut  for  his  own  benefit,  and  in  order  to  prevent  a  nuisance 
thereby  to  the  public  build  a  bridge  over  it,  the  public,  if  they 
use  it,  will  be  bound  to  repair. 

Lord  Ellbnborough,  Ch.  J. : 

The  undertakers  of  this  navigation  have  a  duty,  as  it  seems  to 
t  2  Saund.  160.  J  15  R.  R.  330  (2  M.  &  S.  513). 
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The  King  me,  arising  out  of  the  execution  of  their  own  powers  under  the 
Kerbison.  Act.  The  Act  enables  them  to  cut  new  channels  as  occasion 
should  require ;  and  if  occasion  requires  them  to  cut  through  a 
public  highway,  their  duty  is  to  furnish  a  substitute  to  the  public 
by  means  of  a  bridge.  Can  we  put  any  other  construction  upon 
the  Act  but  this,  that  the  Legislature  intended  that  so  far  as 
regarded  the  making  the  river  navigable,  and  the  cutting  new 
channels  for  that  purpose,  neither  public  nor  private  rights 
should  stand  in  their  way,  but  still  they  should  make  good  to 
the  public  in  another  shape  the  means  of  passage  over  such  ways 
as  they  were  empowered  to  cut  through  ?  What  has  been  done 
is  not  a  mere  incommoding  the  passage,  leaving  the  public  a 
partial  enjoyment  of  the  highway,  but  it  is  a  total  deprivation  of 
the  means  of  using  it.  I  am  not  aware  that  what  we  now  decide 
will  at  all  clash  with  what  we  decided  in  the  last  case  of  Ilex  v. 
Inhabitants  of  Kent. 

Le  Blanc,  J. : 

[  332  ]  The  proprietors  had  a  right  to  make  a  cut  through  the  high- 

way, and  so  far  were  not  wrongdoers  :  but  if  they  had  left  it  so, 
I  conceive  they  would  have  been  wrongdoers,  and  might  have 
been  indicted. 

Bayley,  J. : 

There  would  have  been  no  difficulty  in  framing  an  indictment 
against  the  proprietors  for  not  building  a  bridge.  The  indictment 
might  have  charged  them  with  cutting  across  the  highway,  and 
if  they  had  pleaded  the  Act  of  Parliament,  the  Court  would  have 
determined  upon  it,  that  they  had  power  only  to  make  the  cut 
sub  modo,  that  is  providing  a  substitute  to  the  public.  This 
differs  from  the  last  case  of  Hex  v.  Inltabitants  of Kent ;  there 
the  county  derived  a  very  essential  benefit  from  the  bridge ;  they 
had  before  but  a  passage  through  the  ford,  which  is  always  an 
inconvenient  one :  but  what  benefit  does  this  county  derive  from 
passing  over  a  bridge  instead  of  the  solid  highway  ? 

Judgment  for  the  Crown. 
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EOBEKTS   v.   HARDY,   WALKER,   and   Others.  1813. 

(3  M.  &  S.  533—536.)  **»■  7. 

A  debt  due  to  two  partners  is  good  to  support  a  commission  of        [  533  ] 
bankruptcy,  notwithstanding  one  of  the  partners  is  resident  in  an 
enemy's  country,  such  residence  not  being  shewn  to  be  an  adhering  to 
the  enemy. 

In  trespass  and  false  imprisonment,  to  which  the  defendants 
pleaded  several  justifications  under  the  statutes  of  bankrupts,  t 
there  was  a  verdict  for  the  plaintiff  at  the  sittings  before  Lord 
Ellenborough,  Ch.  J.  against  all  the  defendants  except  Walker, 
damages  1*.,  subject  to  a  case  reserved,  upon  which  the  question 
was,  whether  there  was  a  good  petitioning  creditor's  debt  to 
found  a  commission  of  bankruptcy  against  the  plaintiff.  The 
material  facts  touching  that  question  were  these  : 

The  defendant  Walker  and  one  Coggill  were  partners  in  trade, 
and  between  them  as  such  partners,  and  the  plaintiff,  there  were 
mutual  accounts ;  upon  which  the  plaintiff  was  indebted  to  them 
in  more  than  100Z.  In  *1811  Coggill  having  been  for  a  short  [  *634  ] 
time  in  the  United  States  of  America,  came  to  England,  and  in 
July,  1812,  returned  to  America,  taking  his  wife  and  family  with 
him,  previously  to  which,  viz.  on  the  18th  of  June,  1812,  the 
United  States  declared  war  against  this  country,  but  that  was 
unknown  at  the  time  when  Coggill  set  sail  from  Liverpool  for 
New  York.  An  Act  of  Congress  was  passed  to  enable  British 
subjects  to  quit  America  within  six  months  from  the  declaration 
of  war,  and  during  that  period  there  was  no  obstruction  to  their 
quitting  it,  and  several  vessels  cleared  out  from  New  York,  where 
Coggill  resided,  for  Liverpool,  with  British  subjects  on  board. 
After  the  six  months  no  vessels  cleared  out  direct  for  England, 
but  some  cleared  out  for  Lisbon  and  other  places,  and  there  were 
some,  though  not  many,  opportunities,  for  British  subjects  to 
leave  the  United  States,  of  which  many  availed  themselves. 
Coggill  did  not  leave  the  United  States,  but  in  consequence  of  an 
order  of  Government  that  British  subjects  who  did  not  take  ad- 
vantage of  the  law  should  fix  their  residence  at  places  to  be  chosen 
by  themselves,  sixty  miles  in  the  interior  from  New  York,  and 

+  13  Eliz.  c.  7 ;  1  Jac.  I.  c.  15 ;  5  Geo.  IT.  c.  30  (all  since  repealed). 


348  1815.     K.  B.     8  M.  &  S.  534—585.  [r.r. 

Roberts  five  miles  from  any  navigable  river,  he  procured  a  passport,  when 
Habdy.  the  s*x  months  expired,  and  went  and  resided  with  his  family  at 
a  place  answering  the  description  in  the  order  of  Government. 
He  did  not  trade  there,  nor  was  under  any  restraint,  except  that 
British  subjects  were  ordered  not  to  quit  their  places  at  their 
peril,  but  he  was  at  large,  and  not  being  a  prisoner  of  war  was  not 
liable  or  entitled  to  be  exchanged.  At  this  place  he  resided  when 
the  commission  of  bankruptcy  was  issued  against  the  plaintiff  on 
the  petition  of  Walker  and  Coggill  founded  on  the  above  debt. 
[  r>35  ]  The  question   for  the  opinion  of  the   Court  is,  whether  the 

plaintiff  is  entitled  to  recover  :  if  he  be,  the  verdict  to  stand ;  if 
not,  to  be  entered  for  all  the  defendants. 

Scarlett ,  for  the  plaintiff,  contended  that  the  debt  was  not 
good  to  support  the  commission,  by  reason  that  Coggill,  to  whom 
jointly  with  Walker  it  was  due,  was  resident  in  an  enemy's 
country.  And  he  cited  M'Connell  v.  Hector ,t  which  he  said 
differed  only  in  this,  that  there  the  partners  were  carrying  on 
trade  as  well  as  resident  in  an  enemy's  country;  but  from 
O'Mealty  v.  Wilson,\  as  well  as  De  Lunevitte  v.  Phillips, $  it  seems 
that  a  voluntary  residence  in  a  hostile  country  is  of  itself  an 
incapacity,  which  whether  the  party  trades  or  not  is  an  adhering 
to  the  King's  enemies.  So  here  Coggill  had  his  option  to  quit 
or  remain  in  an  enemy's  country,  and  he  has  chosen  the  latter, 
therefore  his  residence  there  till  explained  is  prima  facie  a  hostile 
adherence.  In  8  Rob.  Adm.  R.  17  ct  seq.  Sir  W.  Scott  discusses 
this  point,  and  in  5  Rob.  Adm.  R.  91,  he  considers  it  as  a  cir- 
cumstance, if  a  party  is  beginning  to  take  measures  to  remove 
within  a  reasonable  time  after  the  breaking  out  of  war,  that  ought 
to  operate  in  favour  of  his  claim  to  restitution. 

Lord  Ellenborough,  Ch.  J. : 

Here  is  a  person  who  in  a  season  of  profound  peace  sets  ont 
for  a  foreign  country,  and  it  does  not  appear  at  what  time  he 
arrived  there,  or  what  time  was  afforded  him  after  his  arrival, 
and  after  the  country  became  hostile,  to  turn  himself  round  in 

t  6  B.  R  724  (3  Bos.  &  P.  113).  §  2  Bos.  &  P.  N.  R.  97. 

%  10  R  R.  732  (1  Camp.  482). 
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order  to  take  measures  for  quitting  it,  during  the  period  allowed  Roberts 
by  law.  Non  constat  that  he  might  *not  have  arrived  there  but  habdy. 
a  very  short  time  before  the  expiration  of  the  six  months.  It  is  [  *536  ] 
too  much  therefore  to  attach  upon  his  remaining  there,  and  not 
getting  away  from  the  country  upon  its  becoming  hostile,  those 
disabilities  which  belong  to  a  person  who  adheres  to  the  King's 
enemies.  I  reserved  the  point  on  the  authority  of  M' Council  v. 
Hector y  and  in  deference  to  the  judgment  of  the  Court  of  Common 
Pleas,  and  of  Lord  Alvanley  in  particular ;  but  there  it  is 
observable  was  a  trading,  and  Lord  Alvanley  states  both  a 
residence  and  trading.  If  that  fact  was  so  here  we  might  draw 
the  conclusion.  The  plaintiff  must  recover  upon  his  own 
strength  ;  the  defendants  meet  him  upon  the  bankruptcy,  which 
is  prima  facie  good,  but  the  plaintiff's  reply  is,  that  one  of  the 
petitioning  creditors  is  resident  in  an  enemy's  country,  and 
therefore  adhering  to  an  enemy.  But  I  think  a  mere  residence 
is  not  sufficient  to  make  out  that. 

Le  Blanc,  J. : 

The  case  does  not  state  how  much  within  the  six  months  the 
party  arrived  in  America,  so  that  it  does  not  appear  what  portion 
of  time  he  had  to  avail  himself  of  the  liberty  to  quit  the  country. 
The  case  simply  states  circumstances  whence  a  conclusion  is  to 
be  drawn,  and  in  the  Court  of  Admiralty  the  Judge  is  to  draw 
that  conclusion ;  but  we  are  not  to  draw  the  conclusion  from  a 
number  of  facts,  that  the  party  was  adhering  to  the  King's 
enemies,  where  there  is  no  fact  of  adherence  stated. 

Baylby,  J. : 

Upon  this  case  it  is  left  in  doubt  whether  the  residence  was 
voluntary  or  constrained. 

Judgment  for  the  defendants. 

LittUdak  was  to  have  argued  for  the  defendants. 
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i8i5.       THE  KING   v.   THE  INHABITANTS    of  BURTON- 
*2!l8  UPON-TRENT. 

[  537  ]  (3  M.  &  S.  537—539.) 

A  marriage  by  licence,  not  in  the  man's  real  name,  but  in  the  name 
which  he  had  assumed  because  he  had  deserted,  he  being  known  by 
that  name  only  in  the  place  where  he  lodged  and  was  married,  and 
where  he  had  resided  sixteen  weeks,  was  held  a  valid  marriage. 

Upon  appeal  against  an  order  for  the  removal  of  Elias  Price 
from  Grooby  in  Leicestershire,  to  Burton-upon-Trent  in  the 
county  of  Stafford ,  the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

The  pauper's  father,  who  was  settled  at  Desford,  and  whose 
real  name  was  Joseph  Price,  was  married  at  Leicester,  by 
licence,  by  the  name  of  Joseph  Grew,  having  changed  his  name 
to  Grew  because  he  had  deserted  from  the  army,  and  he  was 
known  by  that  name  only  at  Leicester,  where  he  lodged  at  the 
time  of  his  marriage,  and  where  he  had  resided  16  weeks.  He 
never  passed  by  any  name  but  Price  in  his  father's  family,  and 
in  the  place  where  they  resided.  His  wife  did  not  know  his 
real  name  till  a  fortnight  after  the  marriage,  when  he  told  it 
her.  The  pauper  was  the  issue  of  this  marriage,  and  was  born 
at  Burton-upon-Trent,  and  after  his  birth  his  parents  were 
married  by  the  true  name.  The  Sessions  considered  the  1st 
marriage  as  invalid,  and  therefore  that  the  pauper  was  not 
entitled  to  his  father's  settlement. 

Dayrell  and  Beauelerk,  in  support  of  the  order  of  Sessions, 
argued  that  the  ceremonies  required  by  the  law  to  constitute  a 
valid  marriage,  were  for  the  public  benefit  as  well  as  individual 
security,  and  therefore  whether  the  marriage  be  by  banns  or 
licence,  it  is  essential  that  it  should  be  by  the  true  name  of  the 
[  *53»  ]  parties,  otherwise  *it  is  a  nullity.  And  this  differs  from  Rex  v. 
Billingshur8t,\  because  there  the  party  had  acquired  a  name, 
and  an  acquired  name  becomes  the  true  name.  But  here  the 
name,   beside  that   it  was  assumed  for   16  weeks  only,   was 

t  15  E.  E.  474  (3  M.  &  S.  250). 
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assumed  for  the  purpose  of  a  fraud,  in  order  to  conceal  the  crime    The  King 

of  desertion.  The  Inha- 

bitants op 

Lorit  Ellenborouoh,  Ch.  J. :  uton-Tbent. 

There  is  not  any  occasion  to  trouble  the  other  side.  If  this 
name  had  been  assumed  for  the  purpose  of  fraud  in  order  to 
enable  the  party  to  contract  marriage,  and  to  conceal  himself 
from  the  party  to  whom  he  was  about  to  be  married,  that  would 
have  been  a  fraud  on  the  Marriage  Act  and  the  rights  of  mar- 
riage, and  the  Court  would  not  have  given  effect  to  any  such 
corrupt  purpose.  But  where  a  name  has  been  previously 
assumed  so  as  to  have  become  the  name  which  the  party  has 
acquired  by  reputation,  that  is,  within  the  meaning  of  the 
Marriage  Act,  the  party's  true  name.  The  same  law  has  been 
recognized  in  the  case  of  negotiable  instruments,  where  if  a  party 
sign  an  instrument  in  a  name  assumed  by  him  for  other  pur- 
poses a  considerable  time  before,  such  signature  will  not  amount 
to  a  forgery ;  but  otherwise  if  he  assume  a  name  by  which  he 
had  never  been  known  before  for  the  purpose  of  the  fraud.  + 
Now  here  the  party  assumed  the  name  for  the  purpose  of  con- 
cealment and  not  of  fraud  upon  the  marriage,  and  he  was  known 
by  that  name  alone  for  16  weeks  in  the  place  where  he  was 
married.  It  seems  to  me  therefore  that  he  had  acquired  the 
name,  and  that  to  have  had  a  licence  in  any  other  name  would 
have  been  a  fraud  on  the  Marriage  Act. 

Le  Blanc,  J. :  [  5S9  j 

The  name  was  assumed  by  the  father  for  the  purpose  of  con- 
cealing himself  as  a  deserter  from  his  Majesty's  service,  and  not 
with  a  view  to  impose  upon  the  woman  whom  he  married. 

Baylby,  J. : 

The  Sessions  may  always,  draw  the  line,  whether  the  name 
was  assumed  for  a  fraudulent  purpose  as  it  regards  the  marriage 
or  not. 

Order  quashed. 

t  See  /?.  v.  Shepherd,  2  East,  P.  0.  967  ;  Aickh's  case,  ib.  968. 
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i8i5.  THE  KING  v.  JOHNSON. 

W-8'  (3  M.  &  S.  539—557.) 

[  539  ]  In  an  indictment  upon  39  Geo.  III.  c.  85,t  for  embezzling  bank-notes, 

it  is  a  sufficient  description  of  the  notes  to  say,  divers,  to  wit,  nine 
bank-notes  for  the  payment  of  divers  sums  of  money,  amounting  in  the 
whole  to  a  certain  sum  of  money,  to  wit,  the  sum  of  9/.,  and  of  the 
value  of  9/. ;  and  if  in  the  body  of  the  indictment  it  be  alleged  that  the 
defendant  received  them  as  clerk  on  account  of  his  employers,  and 
feloniously  embezzled  the  same,  the  indictment  may  conclude  "  and  so 
the  defendant  did  feloniously  steal,  take,  and  carry  away  the  bank- 
notes," laying  them  to  be  the  property  of  his  employers,  for  that  is 
the  statutable  conclusion  from  the  facts-  alleged  in  the  body  of  the 
indictment. 

Error  to  reverse  a  judgment  of  transportation  for  14  years, 
given  at  the  Lancashire  Lent  assizes,  upon  an  indictment 
against  the  defendant  for  embezzling  bank-notes.  The  indict- 
ment charged  that  the  defendant,  late  of,  &c.  was  clerk  to  the 
trustees  of  the  Liverpool  Docks,  and  being  clerk  as  aforesaid, 
did  then  and  there,  by  virtue  of  his  said  employment  as  such 
clerk  as  aforesaid,  receive  and  take  into  his  possession  for  and 
on  account  of  the  said  trustees  of  the  Liverpool  Docks,  divers 
(to  wit)  nine  bank-notes  for  the  payment  of  divers  sums  of 
money,  amounting  in  the  whole  to  a  certain  sum  of  money  (to 
wit)  the  sum  of  91.  of  lawful  money,  and  of  the  value  of  9L  of 
[  *540  ]  like  lawful  money,  and  the  *defendant  having  so  received  and 
taken  into  his  possession  the  said  bank-notes  for  and  on  account 
of  his  employers  the  said  trustees  of  the  Liverpool  Docks,  he  the 
defendant  afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at, 
&c.  fraudulently  and  feloniously  did  embezzle  and  secrete  the 
same;  and  the  indictment  concluded,  "so  the  jurors  aforesaid 
do  say,  that  he  the  defendant,  on  the  said  day,  &c.  with  force 
and  arms  at,  &c.  in  manner  and  form  aforesaid,  feloniously  did 
steal,  take,  and  carry  away  the  said  bank-notes  from  his  said 
employers,  the  said  trustees  of  the  Liverpool  Docks,  the  said 
bank-notes  being  then  and  there  the  property  of  the  said  trustees 
of  the  Liverpool  Docks,  on  whose  account  the  same  were  received 
by  and  taken  into  the  possession  of  him  the  defendant,  being 

t  See  now  24  &  25  Vict.  c.  96,  s.  68.— R.  0. 
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such  clerk  as  aforesaid,  and  the  several  sums  of  money  payable  The  Kino 
and  secured  thereby  being  then,  to  wit,  at  the  time  of  the  commit-  johhson. 
ting  the  felony  aforesaid,  to  wit,  at,  &c.  due  and  unsatisfied  to 
the  said  trustees  of  the  Liverpool  Docks,  the  proprietors  thereof, 
against  the  form  of  the  statute,  and  against  the  peace,  &c." 
There  were  several  other  counts,  not  materially  differing  from 
the  above,  together  with  counts  for  a  larceny,  in  the  common 
form,  of  divers  other  bank-notes  for  the  payment  of  money,  that 
is  to  say,  nine  bank-notes,  for  the  payment  in  the  whole  of  9J., 
and  of  the  value  of  91.  t  the  said  last-mentioned  bank-notes,  at 
the  time  of  committing  the  felony  last  aforesaid,  being  the 
property  of  the  said  trustees  of  the  Liverpool  Docks,  and  the 
several  sums  of  money  payable  and  secured  thereby  being  then 
due  and  unsatisfied  to  the  said  trustees  of  the  Liverpool  Docks, 
the  proprietors  thereof,  against  the  form  of  the  statute,  and 
against  the  peace,  &c.  Flea,  not  guilty,  and  verdict  of  guilty, 
and  judgment  *as  above.  And  the  errors  assigned  were,  that  [  *54i  ] 
there  is  no  sufficient  description  in  the  indictment  of  any  bank- 
note which  the  defendant  is  thereby  charged  with  having 
embezzled;  2ndly,  that  there  is  no  sufficient  allegation  in  the 
indictment  that  the  bank-notes  which  the  defendant  is  thereby 
charged  with  having  embezzled,  at  the  time  of  such  embezzle- 
ment were  the  property  of  the  trustees  of  the  Liverpool  Docks, 
or  that  the  defendant  hath  been  guilty  of  larceny  by  the  said 
embezzlement  thereof;  Srdly,  that  there  is  a  misjoinder  of 
counts  in  the  indictment,  inasmuch  as  the  same  contains 
counts  for  embezzlement  framed  upon  the  statute  made  and 
passed  in  the  39th  of  Geo.  III.,  and  also  counts  for  grand 
larceny,  upon  which  a  different  judgment  is  by  law  to  be  given, 
<fec.    Joinder. 

[After  argument :  ] 

Lord  Ellbnboeouoh,  Ch.  J. :  [  547  ] 

Three  objections  have  been  taken  to  this  indictment,  and  they 
have  led  to  a  considerable  extent  of  argument.  The  last  ob- 
jection, I  think,  admitted  of  something  arguable,  but  upon  the 
two  first,  I  own  it  does  not  strike  me  in  the  same  manner.    As 
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The  Kino  to  the  first  objection,  t  I  consider  that  after  the  statute  made 
Johhbon.  bank-notes  the  subject  of  larceny,  they  might  be  described  in 
the  same  manner  as  other  things  which  have  an  intrinsic  value, 
that  is,  by  any  description  applicable  to  them  as  a  chattel. 
Therefore  to  describe  them  as  bank-notes  for  the  payment  of 
money  seems  to  be  a  larger  description  than  the  statute  strictly 
requires.  We  find  that  the  stat.  15  Geo.  II.  c.  13,  s.  11,  speaks  of 
forging,  counterfeiting,  or  altering  "any  bank-note,"  without 
adding  for  the  payment  of  money  ;  as  if  the  Legislature  adopted 
that  as  a  general  phrase  sufficiently  comprehensive  of  the  par- 
ticular species  of  note,  without  thinking  it  necessary  to  specify  it 
to  be  Bank  of  England  in  contradistinction  to  a  country  bank- 
note. Now  in  this  indictment  the  notes  are  described  as  bank- 
notes ;  it  sets  forth  both  number,  value,  and  species.  Bank-note 
is  the  species,  the  value  is  9Z.,  and  the  number  is  stated  to  be 
L  *548  ]  nine.  And  thus  *we  find  there  has  been  a  compliance  with  the 
strict  and  technical  rule  of  law.  So  the  rule  is  that  a  time  must 
be  laid  in  the  indictment,  but  though  it  must  be  definite  in  alle- 
gation, it  is  indefinite  in  proof ;  yet,  inasmuch  as  the  forms  of 
law  require  that  the  person  who  charges  another  must  bring 
himself  within  the  limits  prescribed  by  the  law,  some  certain 
time  must  be  laid  in  the  indictment.  In  the  same  manner,  if 
bank-notes  be  recognized  by  that  description  in  the  Act  of 
Parliament,  the  indictment  has  done  enough  in  laying  them 
under  such  a  description ;  but  it  goes  further,  and  adds,  un- 
necessarily perhaps,  "for  the  payment  of  money,"  and  moreover 
gives  their  amount  in  number  and  value.  It  has  been  argued  as 
if  the  prosecutor  was  bound  to  prove  the  exact  amount  of  the 
value  and  number  laid,  whereas  if  he  proved  only  one  bank-note 
of  the  value  of  11.  it  would  be  sufficient  to  maintain  the  charge. 
If  the  indictment  had  charged  the  things  to  have  been  nine 
printed  books  of  the  value  of  9Z.,  instead  of  nine  bank-notes,  and 
one  book  had  been  proved  to  have  been  stolen,  it  would  have 
been  well  enough ;  so  here  it  is  laid  that  the  amount  is  nine, 
and  the  value  91.,  and  why  is  not  this  the  same  ?  The  total 
amount  in  both  cases  imports  that  the  number  consists  of  more 

t  On  this  point  the  mode  of  pleading  is  now  simplified  by  14  &  15  Yict 
c.  100,  b.  18.— B.  0. 
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than  one,  but  still  more  than  one  need  not  be  proved.  Upon  The  King 
the  second  objection,  undoubtedly  all  the  requisites  must  be  Johnson. 
stated  which  are  necessary  to  the  constituting  a  larceny  at  the 
common  law.  But  the  Act  has  specified  what  the  circumstances 
are  which  shall  be  sufficient  to  constitute  it  a  larceny,  and  under 
which  circumstances  the  offender  shall  be  deemed  to  have 
feloniously  stolen.  First,  he  must  be  a  servant  or  clerk,  &c. ; 
then  he  must  receive  or  take  into  his  possession  *the  bill,  &c. ;  r  *549  » 
and  that  must  be  for  or  on  account  of  his  master  ;  and  he  must 
fraudulently  embezzle  the  same ;  all  which  is  alleged  upon  this 
indictment.  These  are  all  the  circumstances  which  the  Legis- 
lature have  required  to  make  this  a  substantive  felony;  and 
under  these  circumstances  it  is  that  they  declare  the  offender 
shall  be  deemed  to  have  feloniously  stolen.  That  is  the  con- 
clusion of  law  which  the  Legislature  have  drawn.  In  stating 
that  conclusion,  the  indictment  must  allege  in  legal  terms  a 
felonious  stealing ;  for  want  of  which  the  indictment  in  Rex  v. 
M'Gregorf  was  holden  to  be  imperfect,  because  it  omitted  to 
state  that  the  monies  were  the  property  of  any  person.  But  the 
Legislature  have  said,  that  if  all  the  facts  stated  in  the  Act  be 
made  to  appear,  that  will  warrant  the  conclusion  in  legal  terms 
that  it  is  a  larceny.  And  this  disposes  of  the  second  objection. 
Then  upon  the  last  objection,  touching  the  misjoinder,  certainly 
if  this  were  an  offence  of  a  perfectly  different  nature,  I  should 
have  been  of  opinion  that  the  judgment  could  not  have  been 
sustained.  But  the  Act  says  that  the  offender  shall  be  deemed 
to  have  feloniously  stolen,  which  is  expressly  constituting  it  a 
felony,  and  having  so  done,  the  offender  must,  as  in  the  like 
cases  of  felony,  pray  the  benefit  of  clergy.  But  inasmuch  as  it 
is  larceny,  and  therefore  liable  only  to  the  punishment  of  seven 
years'  transportation,  this  Act  goes  farther  and  gives  power  to 
transport  for  fourteen  years.  The  Act  does  not  alter  the  quality 
of  the  offence ;  he  is  to  be  deemed  a  felon,  and  as  such  must 
pray  the  benefit  of  clergy,  just  the  same  as  if  this  enactment  for 
an  extended  term  of  transportation  had  not  been  found  in  the 
statute.  It  makes  no  alteration  in  the  judgment ;  the  judgment 
is  to  pass  'against  him  as  a  felon ;  if  he  does  not  pray  the  benefit      [  *530  ] 

t  3  Bos.  &  r.  106. 
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The  King  of  clergy,  it  must  be  a  judgment  of  death.  And  in  a  variety  of 
Johnson,  cases  though  the  punishment  be  different,  yet  counts  may  be 
joined.  For  instance,  in  the  offence  of  embezzling  naval  stores, 
the  having  in  possession  new  stores,  or  stores  not  more  than  one- 
third  worn,  is  subject  to  transportation  for  fourteen  years  ;t  but 
if  they  be  not  new,  or  be  more  than  one-third  worn,  the  punish- 
ment is  different;!  yet  counts  for  both  these  offences  maybe 
included  in  the  same  indictment.  So  in  conspiracy,  the  judg- 
ment upon  conviction  is  that  the  party  is  infamous ;  and  yet 
nothing  is  more  familiar  than  to  add  to  counts  for  a  conspiracy 
other  counts  which  do  not  include  a  charge  of  conspiracy.  So 
that  the  rule  does  not  seem  to  apply  to  all  cases,  that  where 
there  is  a  different  judgment  counts  cannot  be  joined.  I  do  not 
advert  to  what  has  been  mentioned  from  Lord  Hale  of  joining 
murder  and  petit  treason;  because  the  circumstances  are  not 
sufficiently  stated  whether  it  was  the  same  person.  §  But  I  make 
no  observation  on  that  case.  Here  I  think  it  does  not  appear 
that  there  is  a  misjoinder ;  ||  because  both  are  clergyable  felonies; 
and  the  defendant  is  liable  to  the  punishment  incident  to  such  a 
felony  with  an  extension  of  it  to  the  term  of  fourteen  years. 
Upon  all  the  grounds  therefore  I  think  the  objections  are  not 
available  in  law. 

Lb  Blanc,  J. : 

The  objections  which  have  been  made,  and  the  answers  given 
to  them,  may  be  better  understood  by  adverting  to  the  several 
Acts  of  Parliament.  The  subject  of  this  indictment  is  bank- 
[  *5-r>i  ]  notes,  *which  were  not  the  subject  of  larceny  at  the  common  law, 
because  they  fell  under  the  denomination  of  choses  in  action. 
The  2  Geo.  H.  c.  25  has  expressly  made  mention  of  bank-notes 
as  one  of  the  things  which  are  to  become  for  the  future  the 
subject  of  larceny.  This  provision  is  followed  in  several  other 
Acts  down  to  the  Act  of  the  52  Geo.  III.  c.  64,  which  makes  the 
obtaining  of  bank-notes  by  false  pretences  punishable  in  like 
manner  as  obtaining  money  or  goods.     Thus  we  find  that  a 

t  See  39  &  40  Geo.  III.  c.  89,  s.  1.  |  This  point  is  now  immaterial  by 

%  Ibid.  s.  2.  24  &  25  Vict.  o.  96,  s.  72.— E.  C. 

§  See  Fost.  329. 


vol.  xvi.]         1815.    K.  B.     8  M.  &  S.  551—552.  857 

bank-note  is  a  thing  specifically  recognized  by  that  description  The  Kino 
in  several  Acts  of  Parliament,  and  among  others,  as  being  the  Johnson 
subject  of  larceny.  This  Act  of  89  Geo.  III.  was  passed  in  con- 
sequence of  doubts  which  were  entertained,  whether  a  servant 
was  guilty  of  felony  in  applying  to  his  own  use  a  bank-note  that 
had  never  been  in  the  possession  of  the  master,  but  had  only 
come  to  the  hands  of  the  servant  for  the  purpose  of  being 
delivered  over  to  the  master.  And  the  statute  enacts  and 
declares  that  if  any  servant  or  clerk  shall,  by  virtue  of  his 
employment,  receive  into  his  possession  any  note,  &c.  for  or  on 
account  of  his  master,  and  shall  fraudulently  embezzle  the  same, 
he  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his 
master,  for  whose  use  the  same  was  delivered  into  his  possession, 
&c.  Now,  the  form  of  indictment  which  has  been  pursued  ever 
since  the  passing  of  this  statute,  has  been  to  state  in  what 
manner  it  is  that  the  party  is  guilty  of  larceny,  by  describing 
him  as  the  servant,  or  in  the  employment  of  some  person,  and 
that  he  did  receive  into  his  possession  the  particular  thing  on 
account  of  his  master,  and  that  he  did  embezzle  that  which  he 
so  received,  and  then  to  conclude  in  the  technical  terms  of  the 
law,  and  so  he  did  feloniously  steal  the  particular  *thing,  laying  [  *532  ] 
it  to  be  the  property  of  his  master.  It  is  not  now  material  to 
inquire  whether  it  would  not  have  been  sufficient,  since  the 
passing  of  the  Act,  to  indict  simply  for  the  larceny,  leaving  the 
particular  circumstances  necessary  to  bring  it  within  the  Act 
of  Parliament  as  matter  of  evidence ;  it  is  enough  that  this  form 
of  indictment  has  prevailed.  Here  then  the  indictment  states 
that  he  received  divers,  to  wit,  nine  bank-notes,  &c.  upon  which 
it  has  been  argued  as  if  bank-notes  were  not  the  specific  thing 
made  the  subject  of  larceny.  For  where  a  specific  thing  is  made 
the  subject  of  larceny,  it  is  only  necessary  to  describe  it  as  such 
specific  thing,  it  being  a  species  of  thing  that  is  the  subject  of 
larceny.  For  instance,  it  is  not  necessary  in  charging  a  larceny 
of  sheep  to  describe  it  either  as  a  wether,  ewe,  or  lamb,  yet  it 
cannot  be  doubted,  if  such  an  argument  could  prevail,  that  it 
would  be  of  advantage  to  the  prisoner  that  it  should  be  described 
more  particularly,  because  if  it  were,  and  the  prosecutor  in  such 
case  should  fail  to  prove  it  to  be  of  that  particular  description, 
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the  King  the  prisoner  would  thereupon  be  entitled  to  an  acquittal.  So 
Johnson,  also  it  may  be  said  of  bank-notes,  it  is  not  necessary  to  describe 
it  particularly  as  a  bank-note  for  the  payment  of  11.,  51.,  or  207. ; 
because  for  whatsoever  sum  it  may  be  payable,  it  is  still  a  bank- 
note. In  like  manner  in  an  indictment  for  stealing  a  handker- 
chief, it  is  not  necessary  to  describe  it  as  a  handkerchief  of  any 
specific  make  or  materials,  as  that  it  is  of  silk,  linen,  or  any  other 
particular  quality.  The  argument  upon  this  part  of  the  case 
has  arisen  from  the  practice  that  has  prevailed  of  describing  the 
particular  sum  for  which  the  note  is  payable,  and  that  the 
L  *5B3  ]  money  secured  thereby  is  unsatisfied.  *But  the  answer  to  such 
an  argument  is  this,  that  whether  it  be  payable  for  one  sum  or 
for  another,  it  is  equally  a  bank-note,  and  a  bank-note  is  the 
subject  of  larceny.  Therefore  this  is  not  a  good  objection  that 
the  bank-note  is  not  sufficiently  set  out.  No  farther  description 
is  necessary  than  is  required  for  other  chattels  which  are  the 
subject  of  larceny ;  and  under  the  general  name  of  bank-note, 
the  particular  species,  if  the  sum  for  which  the  note  is  payable 
can  be  said  to  constitute  a  species,  may  be  proved.  The  next 
objection  is,  that  the  indictment  does  not  aver  that  the  defendant 
was  guilty  of  feloniously  stealing,  taking,  and  carrying  away  the 
bank-notes  in  the  body  of  the  indictment,  but  that  it  only  so 
alleges  in  the  conclusion,  as  the  inference  of  law  from  the 
premises.  But  the  answer  is,  that  the  Act  has  declared  under 
what  circumstances  a  person  shall  be  deemed  to  have  feloniously 
stolen,  and  this  may  be  considered  as  a  special  count  in  larceny, 
stating  those  circumstances,  whereupon  the  act  immediately 
attaches  upon  the  person  the  crime  of  larceny.  Consequently 
this  indictment  well  concludes  by  way  of  averment  that  the 
defendant  feloniously  stole,  took,  and  carried  away  the  notes, 
being  the  property  of  the  trustees,  who  stood  in  the  relation  of 
his  masters.  And  thus  far  Rex  v.  McGregor  is  an  authority 
upon  this  point,  that  although  such  a  conclusion  is  a  deduction 
of  law,  yet  it  forms  so  material  a  part  of  the  indictment  that  for 
any  defect  in  it  an  indictment  is  ill.  The  third  objection  arises 
upon  a  supposed  misjoinder.  I  do  not  think  it  is  material  to 
consider  upon  this  occasion,  whether,  supposing  there  might  be 
judgment  of  death  upon  one  count,  and  no  more  than  judgment 
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of  transportation  for  fourteen  years  upon  the  other,  the  joining  The  King 
them  *would  be  ground  of  error ;  because  I  cannot  but  consider  johhson. 
the  Act  as  making  this  offence  a  larceny,  and  that  having  so  [  *554  ] 
done  it  attaches  upon  it  all  the  properties  and  consequences 
attaching  upon  the  crime  of  larceny  ;  and  that  the  power  given 
to  transport  for  fourteen  years  was  only  intended  for  the  purpose 
of  enabling  the  Court  to  affix  a  greater  length  of  transportation 
to  this  larceny  than  could  be  done  in  other  cases  of  larceny  at 
the  common  law ;  but  not  to  oust  the  judgment  as  in  other  cases 
of  larceny.  If  it  were  otherwise,  there  would  be  considerable 
difficulty  in  reconciling  the  uniform  practice  that  has  obtained 
upon  convictions  under  the  statute  to  pass  judgment  for  every 
one,  in  their  turn,  of  the  lesser  punishments  applicable  to  grand 
larceny.  Thus  the  practice  has  been  to  pass  judgment  of  fine, 
or  imprisonment,  without  regard  to  the  term  of  fourteen  years, 
and  without  any  transportation ;  all  which  would  be  erroneous 
if  the  argument  were  well  founded  that  transportation  for  fourteen 
years  is  the  specific  punishment  peculiar  to  this  offence.  So  it 
has  been  the  practice  for  the  offender  convict  under  this  Act  to 
pray  the  benefit  of  clergy ;  which  is  conformable  with  the  con- 
struction now  put  upon  the  Act,  and  which  the  Act  declares,  that 
he  is  to  be  deemed  in  law  to  have  feloniously  stolen.  Wherefore, 
as  it  seems  to  me,  there  is  no  misjoinder  in  this  case,  and  judg- 
ment must  be  affirmed. 

Baylby,  J. : 

I  entirely  agree  with  the  Court  upon  all  the  three  points. 
Upon  the  first,  it  appears  to  me  that  bank-notes  is  a  sufficient 
description  of  the  thing  embezzled.  Many  Acts  of  Parliament 
have  described  them  as  bank-notes,  and  no  otherwise  ;  therefore 
I  must  take  it  that  bank-notes  is  in  general  a  sufficiently  certain 
description  of  this  chattel.  If  that  be  so,  is  it  necessary  *to  go  [  *555  ] 
farther  in  this  indictment,  and  state  of  what  particular  value 
each  bank-note  is  ?  I  think  not ;  there  is  no  authority  to  make 
that  necessary,  and  the  prisoner  must  always  know  what  he  has 
received.  Upon  an  indictment  for  stealing  printed  books,  as  it 
has  been  observed  by  my  Lord,  it  is  not  necessary  to  do  more 
than  to  name  so  many  printed  books.    If  the  charge  be  generally 
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The  king  that  the  defendant  stole  divers,  to  wit,  twenty  printed  books, 
Johnson,  that  will  be  sufficient;  which  seems  to  me  a  strong  instance 
bearing  on  this  point.  It  has  been  admitted  by  the  learned 
counsel  for  the  prisoner,  that  if  it  be  necessary  upon  this  charge 
of  embezzling  and  secreting  bank-notes  to  describe  the  notes 
more  particularly,  it  would  be  likewise  necessary,  upon  a  similar 
charge  respecting  money,  to  describe  the  component  parts  of 
which  that  money  was  made  up  :  but  I  will  presently  mention  a 
case  which  is  decisive  upon  that  point.  The  next  objection  is, 
that  the  first  part  of  this  indictment  does  not  state  all  the 
requisites  to  constitute  a  felony  at  common  law.  But  it  states 
all  the  circumstances  which  the  statute  makes  requisite,  and 
then  by  way  of  conclusion  avers  all  the  requisites  at  the  common 
law.  It  was  for  want  of  such  a  conclusion,  and  because  the 
conclusion  omitted  to  state  what  the  common  law  requires  to 
constitute  a  larceny,  that  the  indictment  in  Rex  v.  M'Gregor 
was  holden  ill.  The  case  of  Rex  v.  Creighton  \  was  decided  after 
that  of  Rex  v.  M'Gregor,  and  the  indictment  charged  that  the 
prisoner  was  employed  as  a  clerk  to  A.,  and  that,  by  virtue  of 
his  employment,  he  received  from  B.,  on  account  of  his  master, 
91.  18s.  9d.,  without  shewing  of  what  monies  that  sum  was  made 
[  *556  ]  up,  and  that  he  fraudulently  ^embezzled  and  secreted  the  same, 
omitting  the  word  feloniously ;  and  so  it  concluded  that  the 
jurors  say  that  he  did  feloniously  embezzle,  steal,  take,  and  carry 
away,  &c.  Objection  was  made  that  in  the  introductory  part  of 
the  indictment  it  was  not  alleged  that  he  did  feloniously  embezzle, 
&c.  and  that  therefore  the  indictment  failed  to  show  that  he  had 
committed  a  felony,  and  that  unless  it  was  so  shewn  in  the  body 
of  the  indictment,  it  was  not  enough  that  it  was  so  alleged  in  the 
conclusion  of  it.  The  Judges,  however,  considered  it  to  be 
sufficient  that  it  was  stated  in  the  conclusion,  and  the  indictment 
was  holden  good.  That  seems  to  me  to  be  an  authority  both  on 
the  first  and  second  points  against  the  objections.  As  to  the  last 
objection,  if  a  conviction  upon  one  count  would  lead  to  a  different 
judgment  from  that  which  would  follow  a  conviction  upon  the 
other,  if  one  be  judgment  of  death,  the  other  of  transportation 
only,  I  should  think  it  an  objection  of  great  weight.  But  I 
t  We  understood  this  to  be  the  name,  but  are  not  certain. 
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consider  that  when  the  statute  declares  that  the  offender  under  The  kino 
the  circumstances  shall  be  deemed  to  have  feloniously  stolen,  it  Johnson. 
makes  the  offence  a  felony,  and  imposes  all  the  common  and 
ordinary  consequences  attending  a  felony.  Therefore,  as  in  other 
cases  of  grand  larceny,  the  party  convict  will  be  liable  to  judg- 
ment of  death  unless  he  pray  the  benefit  of  clergy,  so  it  is  the 
same  in  this  case.  Some  of  the  ordinary  consequences  of  a 
conviction  of  grand  larceny  have  been  shewn  to  follow  a  con- 
viction under  this  Act ;  for  although  the  Act  gives  no  power  to 
fine  or  imprison,  the  common  law  punishments,  still  it  is  the 
practice  to  impose  such  punishments;  and  the  Court  is  not 
confined  to  the  specific  punishment  of  transportation  for  fourteen 
years  mentioned  in  the  Act.  The  reason  *why  the  mention  of  [  *»57  ] 
such  a  punishment  was  introduced  into  the  Act  is  probably  this, 
that  the  Legislature  meant  that  the  party  convict  should  not 
only  be  liable  to  all  the  ordinary  punishments  attaching  upon  a 
conviction  of  a  clergyable  felony,  but  that  he  should  also  be  liable 
to  a  greater  term  of  transportation  than  in  other  cases  of  clergy- 
able felonies.  For  these  reasons  I  am  of  opinion  with  the  rest 
of  the  Court  that  this  indictment  is  sufficient,  and  that  the  judg- 
ment ought  to  be  affirmed. 

Judgment  affirmed. 


TAYLOB    and    Another,    Assignees   of    WALSH,    a       isis. 
Bankrupt,   v.   Sir  THO.   PLUMER.  f±1°' 

(SM.  &S.  562-575.)  [662  1 

A  draft  for  money  was  entrusted  to  a  broker  to  buy  exchequer 
bills  for  bis  principal.  The  broker  received  the  money  and  mis- 
applied it  by  purchasing  American  stock  and  bullion,  intending  to 
abscond  with  it  and  go  to  America.  He  did  accordingly  abscond,  but 
was  taken  before  he  quitted  England,  and  thereupon  surrendered  to  the 
principal  the  securities  for  the  American  stock  and  the  bullion,  who 
sold  the  whole  and  received  the  proceeds.  Held,  that  the  principal  was 
entitled  to  withhold  the  proceeds  from  the  assignees  of  the  broker,  who 
became  bankrupt  on  the  day  on  which  he  so  received  and  misapplied 
the  money. 

Trover  for  the  certificates  or  securities  for  fifty  shares  in  the 
bank  of  the  United  States  of  America,  and  for  the  certificates  or 
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Taylor  securities  for  certain  sums  in  the  8  per  cent,  funded  stock  of  the 
plumeb.  United  States,  and  the  powers  of  attorney  respectively  relating 
thereto,  and  also  for  certain  bullion,  viz.  seventy-one  doubloons 
and  a  half.  Plea,  general  issue.  At  the  trial  before  Lord 
Ellenborough,  Ch.  J.  at  the  London  sittings  after  Michaelmas 
Term,  1818,  there  was  a  verdict  for  the  plaintiffs,  damages 
10,4592.  18«.  6d.  in  respect  of  the  securities,  and  8022.  in  respect 
of  the  bullion,  separately,  subject  to  the  opinion  of  the  Court 
upon  a  case  reserved,  which  stated  the  plaintiffs  to  be  the 
assignees  of  Walsh  under  a  commission  of  bankruptcy  of  the 
10th  of  December,  1811.  Walsh  was  a  stockbroker,  who  had 
occasionally  been  employed  by  the  defendant  for  some  time 
before  1811.  In  August  of  that  year  the  defendant,  expecting 
to  have  occasion  for  a  large  sum  of  money  at  Michaelmas  to  pay 
[  *563  ]  for  an  estate  which  he  had  contracted  to  purchase,  ^consulted 
Walsh  on  the  propriety  of  selling  out  stock  to  provide  for  such 
payment,  and  desired  him  to  inform  him  when  he,  Walsh, 
thought  it  would  be  most  expedient  to  do  so.  In  November,  the 
title  to  the  estate  not  having  been  then  completed,  Walsh, 
thinking  the  funds  likely  to  fall,  recommended  to  the  defendant 
to  sell  out  stock,  being  principally  in  a  fund  which  is  regularly 
shut  from  the  beginning  of  December  till  about  the  7th  of 
January ;  and  the  defendant  having  considered  the  matter,  on 
the  28th  of  November  sent  Walsh  orders  to  sell.  Sales  were 
accordingly  effected  by  Walsh  as  broker  on  the  29th  to  the 
amount  of  21,7742.  5*.  sterling,  the  transfers  to  be  made  and  the 
money  to  be  paid  on  the  4th  of  December.  On  the  4th  the  stock 
was  transferred  by  the  defendant,  and  the  price  was  received  by 
Walsh,  who  on  the  same  day  paid  21,5002.,  part  of  the  said  price, 
into  the  hands  of  Messrs.  Goslings  &  Co.,  the  defendant's  bankers, 
to  the  defendant's  account,  and  saw  the  defendant  and  informed 
him  of  it.  The  defendant  proposed  to  Walsh  to  invest  the 
money  in  exchequer  bills  until  it  should  be  wanted  to  pay  for 
the  estate,  and  in  the  evening  desired  him  to  call  the  following 
day  for  a  draft  in  order  that  he,  as  broker,  might  buy  exchequer 
bills  for  the  defendant.  Accordingly  on  the  next  day,  the  5th, 
about  11  o'clock  in  the  forenoon,  Walsh  called,  when  the 
defendant  said  he  had   more  money  at   his  bankers  than  he 
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wished  to  keep  unemployed,  and  gave  him  a  draft  upon  Goslings  Tatlob 
for  22,200Z.,  which  he  directed  him  to  lay  out  for  him  in  the  plumeb. 
purchase  of  exchequer  bills,  to  be  delivered  on  the  same  day  to 
him,  the  defendant,  or  his  bankers.  The  defendant  did  not 
authorize  Walsh,  nor  was  Walsh  in  any  manner  authorized  to 
apply  the  draft  or  money  *to  be  received  for  it,  to  any  other  £  *564  1 
purpose,  nor  had  the  defendant  any  reason  to  expect  or  appre- 
hend that  it  would  be  applied  to  any  other  purpose.  Walsh 
went  to  Goslings,  received  the  amount  of  the  draft  from  them  in 
twenty-two  Bank  of  England  notes  of  1,000Z.  each,  and  one  for 
200Z.,  but  purchased  exchequer  bills  to  the  amount  of  6,500Z. 
only,  having  bought  them  in  the  usual  course  of  business,  and 
he  lodged  them  at  Goslings  on  the  defendant's  account.  About 
four  in  the  afternoon  he  called  on  the  defendant  and  told  him 
that  he  had  lodged  the  6,500Z.  exchequer  bills  at  Goslings,  and 
that  he  had  agreed  for  the  remainder  of  the  intended  purchase 
of  exchequer  bills  to  be  delivered  at  a  future  day,  and  had  there- 
fore left  a  sum,  which  he  named  (being  an  even  sum  nearly 
corresponding  with  the  difference  of  the  22,200Z.)  to  his  account 
at  Goslings.  But  the  fact  was  not  so  ;  on  the  contrary,  Walsh 
being  ruined  in  his  circumstances,  and  completely  insolvent, 
had,  between  the  time  of  the  sale  of  the  defendant's  stock  and 
the  time  when  he  received  the  price  of  it,  conceived  an  intention 
of  absconding  with  the  money  when  it  should  come  to  his  hands, 
and  with  that  view,  on  the  2nd  of  December,  had  given  orders  for 
the  purchase  of  the  American  shares,  stock,  and  bullion  in 
question,  in  order  to  take  them  with  him  abroad,  having  no 
means  of  paying  for  the  American  shares  and  stock  but  out  of 
the  money  he  expected  to  receive  belonging  to  the  defendant, 
nor  any  money  of  his  own  to  pay  for  the  bullion,  though  he 
might  have  acquired  money  for  that,  but  intending  to  pay  for 
that  also  out  of  the  defendant's  money.  Accordingly,  after 
receiving  the  draft  at  Goslings,  he  went  immediately  from  thence 
to  the  American  stockbrokers  in  the  city,  received  the  certificates, 
*and  paid  for  them  with  eleven  of  the  identical  Bank  of  England  [  *565  ] 
notes  of  1,0001.  each,  which  he  had  just  received,  taking  back 
from  the  broker  to  whom  he  paid  them  the  difference  of 
5402.  1*.  6d.     The  same  morning  he  delivered  to  his  brother-in- 
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Taylor  law  another  of  the  1,000/.  bank-notes,  and  received  from  his 
pltxmer.  brother-in-law  in  exchange,  a  draft,  of  the  firm  in  which  he  is 
a  partner,  on  their  bankers  for  500/.,  and  another  draft  for  100/., 
leaving  the  remainder  in  his  brother-in-law's  hands,  and  with 
the  5001.  draft  he  paid  for  the  bullion,  receiving  the  difference 
from  the  goldsmith  who  furnished  it.  Walsh  had  a  dwelling- 
house  at  Hackney,  where  he  resided  with  his  wife  and  family, 
and  also  a  counting-house  in  London,  where  he  carried  on  his 
business.  About  nine  in  the  morning  of  the  5th  he  left  his 
dwelling-house,  taking  with  him  clothes  and  other  necessaries 
for  his  journey,  intending  not  to  return,  but  to  leave  London  in 
the  evening  by  the  mail-coach,  in  which  he  had  taken  a  place  on 
the  3rd  or  4th,  and  to  proceed  immediately  to  Falmouth,  and 
from  thence  by  the  first  packet  to  Lisbon,  and  so  to  North 
America.  He  left  London  accordingly  by  the  mail-coach,  taking 
with  him  the  securities  and  bullion  in  question.  He  was  pursued 
by  the  defendant's  attorney  and  a  police  officer  by  the  defendant's 
desire,  the  attorney  having  a  general  authority  to  act  for  the 
defendant,  but  no  particular  directions,  and  on  the  9th  they 
overtook  Walsh  whilst  he  was  waiting  at  Falmouth  for  the 
packet's  putting  to  sea,  and  he  then  surrendered  up  the  property 
in  question  to  the  attorney  for  the  purpose  of  being  assigned 
over  to  the  defendant,  and  in  the  course  of  that  day  executed  a 
deed,  which  was  prepared  by  the  attorney's  order,  assigning  the 
L  *566  ]  property  to  the  defendant  in  trust  *to  sell  and  pay  himself  a  debt 
of  15,5001.  (being  about  the  difference  between  the  price  of  the 
6,500/.  exchequer  bills  and  the  22,200/.),  also  a  bond  to  the 
defendant  in  the  penalty  of  31,000/.,  conditioned  for  the  payment 
by  him  of  15,500/.,  and  interest  at  5  per  cent.,  and  a  warrant  of 
attorney  for  confessing  a  judgment  upon  such  bond,  which  were 
also  prepared  by  the  attorney  at  the  same  time,  and  after  being 
executed,  were  delivered  to  him,  the  attorney  and  the  police 
officer  witnessing  the  same.  They  all  returned  to  London,  when 
Walsh  was  carried  before  a  magistrate,  and  afterwards  indicted 
for  felony,  tried,  and  found  guilty,  subject  to  the  opinion  of  the 
Judges,  but  was  afterwards  pardoned  without  any  judgment 
having  been  pronounced.  The  case  also  stated  that  the  act  of 
bankruptcy  was  committed  on  the  5th  of  December,  that  Walsh's 
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advice  to  the  defendant  to  sell  out  his  stock  was  given  bond  fide,  Taylor 
and  no  false  pretence  or  imposition  was  used  to  obtain  the  plumer. 
defendant's  draft  upon  Messrs.  Goslings,  or  the  possession  of  the 
money  which  he  afterwards  received  and  misapplied,  and  that 
the  property  in  question,  which  was  surrendered  by  Walsh  to  the 
attorney,  was  delivered  up  by  the  attorney  to  the  defendant,  of 
whom  the  plaintiffs  demanded  it,  but  the  defendant  refused  to  de- 
liver any  of  it,  and  sold  the  whole  and  received  the  proceeds.  The 
question  for  the  opinion  of  the  Court  is,  Whether  the  plaintiffs 
are  entitled  wholly,  or  in  part,  to  recover  ;  if  they  are,  the  verdict 
is  to  be  entered  accordingly ;  if  not,  a  nonsuit  to  be  entered. 

Marryaty  for  the  plaintiffs  in  the  last  Term,  argued  that  the 
defendant  had  not  any  lien  upon  the  property  *in  question,  as  [  *567  | 
against  the  plaintiffs,  the  assignees  of  Walsh,  and  therefore  was 
not  entitled  to  withhold  the  proceeds  from  them.  He  admitted 
that  specific  property  in  the  possession  of  an  agent,  who  becomes 
bankrupt,  which  was  entrusted  to  him  for  a  special  purpose, 
belongs  to  the  principal,  and  not  to  the  representatives  of  the 
bankrupt  agent ;  also  that  where  the  property  is  not  the  same, 
but  has  been  acquired  by  the  bankrupt  in  lieu  of  the  trust 
property,  and  in  pursuance  of  the  trust,  the  same  rule  applies 
to  it,  provided  such  property  is  capable  of  being  ascertained. 
*  *  But  he  took  this  distinction,  that  where  the  property  has 
been  tortiously  acquired  by  the  agent  in  fraud  of  the  trust,  there 
the  lien  of  the  principal  is  at  an  end,  because  he  cannot  for  his 
own  private  advantage,  and  to  the  prejudice  of  all  the  other 
creditors,  aver  what  has  been  done  in  fraud  of  his  trust  to  have 
been  done  in  execution  of  it.    *    *    * 

Abbott,  contra.     *     *     *  [  569  ] 

Marryat,  in  reply.    *    *     *  [  572  ] 

At  the  conclusion  Lord  Ellenborough,  Ch.  J.,  after  observing       [  573  ] 
that  the  case  had  been  well  argued,  said  that  from  its  importance, 
and  considering  the  grounds  on  which  the  argument  had  been 
founded,  it  was  fit  that  the  Court  should  look  into  it.    That  he 
had  been  unable  to  find  any  authority  for  the  position  that  so 
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Taylob  long  as  the  property  is  such  as  has  been  substituted  by  the  agent 
Plumes,  in  execution  of  his  authority,  the  principal  is  entitled  to  it :  but 
that  the  right  of  the  principal  ends  whenever  the  deviation  of  the 
agent's  authority  begins.  That  if  there  had  been  any  case  which 
had  determined  that  to  be  the  dividing  point,  it  would  have  been 
very  material  to  have  shewn  it. 

To  which  Marryat  answered,  that  he  did  not  put  it  as  the 

point  established  negatively  by  any  case,  but  only  that  none  of 

the  cases  had  affirmed  the  right  of  the  principal  farther  than 

that  point. 

Cur.  adv.  vuU* 

Lord  Ellenborough,  Gh.  J.,  on  this  day  delivered  the  judgment 
of  the  Court : 

After  stating  the  case,  his  Lordship  said,  The  plaintiff  in  this 
case  is  not  entitled  to  recover  if  the  defendant  has  succeeded  in 
maintaining  these  propositions  in  point  of  law,  viz.,  that  the 
[  *574  ]      property  of  a  principal  entrusted  by  him  to  his  factor  *for  any 
special  purpose  belongs  to  the  principal,  notwithstanding  any 
change  which  that  property  may  have  undergone  in  point  of 
form,  so  long  as  such  property  is  capable  of  being  identified,  and 
distinguished  from  all  other  property.    And,  secondly,  that  all 
property  thus  circumstanced  is  equally  recoverable  from  the 
assignees  of  the  factor,  in  the  event  of  his  becoming  a  bankrupt, 
as  it  was  from  the  factor  himself  before  his  bankruptcy.    And, 
indeed,  upon  a  view  of  the  authorities,  and  consideration  of  the 
arguments,  it  should  seem  that  if  the  property  in  its  original 
state  and  form  was  covered  with  a  trust  in  favour  of  the 
principal,  no  change  of  that  state  and  form  can  divest  it  of  such 
trust,  or  give  the  factor,  or  those  who  represent  him  in  right,  any 
other  more  valid  claim  in  respect  to  it,  than  they  respectively 
had  before  such  change.    An  abuse  of  trust  can  confer  no  rights 
on  the  party  abusing  it,  nor  on  those  who  claim  in  privity  with 
him.     The  argument  which  has  been  advanced  in  favour  of  the 
plaintiffs,  that  the  property  of  the  principal  continues  only  so 
long  as  the  authority  of  the  principal  is  pursued  in  respect  to 
the  order  and  disposition  of  it,  and  that  it  ceases  when  the 
property  is  tortiously  converted  into  another  form  for  the  use  of 
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the  factor  himself,  is  mischievous  in  principle,  and  supported  by  Taylor 
no  authorities  of  law.  And  the  position  which  was  held  out  in  plumer. 
argument  on  the  part  of  the  plaintiffs,  as  being  the  untenable 
result  of  the  arguments  on  the  part  of  the  defendant,  is  no  doubt 
a  result  deducible  from  those  arguments ;  but  unless  it  be  a 
result  at  variance  with  the  law,  the  plaintiffs  are  not  on  that 
account  entitled  to  recover.  The  contention  on  the  part  of  the 
defendant  was  represented  by  the  plaintiffs'  counsel  as  pushed  to 
what  he  conceived  to  be  an  ^extravagant  length,  in  the  defen-  [  *575  ] 
dant's  counsel  being  obliged  to  contend,  that  "  if  A.  is  trusted  by 
B.  with  money  to  purchase  a  horse  for  him,  and  he  purchases  a 
carriage  with  that  money,  that  B.  is  entitled  to  the  carriage." 
And,  indeed,  if  he  be  not  so  entitled,  the  case  on  the  part  of  the 
defendant  appears  to  be  hardly  sustainable  in  argument.  It 
makes  no  difference  in  reason  or  law  into  what  other  form, 
different  from  the  original,  the  change  may  have  been  made, 
whether  it  be  into  that  of  promissory  notes  for  the  security 
of  the  money  which  was  produced  by  the  sale  of  the  goods  of 
the  principal,  as  in  Scott  v.  Surman,  Willes,  400,  or  into  other 
merchandize,  as  in  Whitecomb  v.  Jacob,  Salk.  160,  for  the 
product  of  or  substitute  for  the  original  thing  still  follows  the 
nature  of  the  thing  itself,  as  long  as  it  can  be  ascertained  to  be 
such,  and  the  right  only  ceases  when  the  means  of  ascertainment 
fail,  which  is  the  case  when  the  subject  is  turned  into  money, 
and  mixed  and  confounded  in  a  general  mass  of  the  same 
description.  The  difficulty  which  arises  in  such  a  case  is  a 
difficulty  of  fact  and  not  of  law,  and  the  dictum  that  money  has 
no  ear-mark  must  be  understood  in  the  same  way;  i.e.  as 
predicated  only  of  an  undivided  and  undistinguishable  mass  of 
current  money.  But  money  in  a  bag,  or  otherwise  kept  apart 
from  other  money,  guineas,  or  other  coin  marked  (if  the  fact 
were  so)  for  the  purpose  of  being  distinguished,  are  so  far  ear- 
marked as  to  fall  within  the  rule  on  this  subject,  which  applies 
to  every  other  description  of  personal  property  whilst  it  remains, 
(as  the  property  in  question  did,)  in  the  hands  of  the  factor,  or 
his  general  legal  representatives.!     *     *    * 

t  It  seems  unnecessary  to  set  out      propositions  which  may  now  be  re- 
the  rest  of  this  judgment,  which  is      garded  as  elementary. — E.  0. 
taken  up  with  citing  authorities  for 
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i8i5.  COWIE  and   Others  v.  BARBERf 

April  l*.  (4  M.  &  S.  16—20.) 

[  16  1  The  assured  were  held  not  entitled  to  a  return  of  premium  upon  a 

policy  at  and  from  a  place  within  the  limits  of  the  South  Sea  Company's 
charter,  the  ship  being  without  a  licence  from  the  S.  S.  Company  at  the 
commencement  of  the  risk  and  up  to  the  time  of  her  loss,  although  the 
assured  procured  a  licence  as  soon  as  they  could  and  before  they  knew 
of  her  loss,  and  the  licence  was  made  to  relate  to  a  time  antecedent  to 
the  loss. 

Assumpsit  on  a  policy  of  assurance,  dated  11th  July,  1810,  at 
and  from  the  ship's  port  or  ports  of  loading  in  the  river  Plate  to 
London,  on  the  ship  Jane  and  goods,  beginning  the  adventure 
on  the  goods  from  the  loading  at  the  river  Plate,  and  on  the  ship 
from  her  arrival  there.  Loss  by  seizure  and  detention  of  the 
Government  of  Buenos  Ayres.  Money  counts.  Plea,  non 
assumpsit. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.,  a  the  London 
sittings  after  Michaelmas  Term,  the  case  was  this  : 

The  ship  Jane,  with  the  goods  on  board,  was  seized  by  the 
Government  of  Buenos  Ayres  in  June,  1810,  in  the  river  Plate, 
and  within  the  limits  of  the  South  Sea  Company's  trade.  At 
that  time  she  was  without  a  licence,  but,  before  any  knowledge 
of  the  capture,  the  plaintiffs,  who  were  the  charterers,  procured 
a  licence,  dated  the  13th  of  September,  1810,  for  18  months 
from  the  1st  of  March  preceding,  under  the  following  circum- 
stances :  The  ship  George  Canning,  having  a  licence  from  the 
South  Sea  Company,  sailed  with  a  cargo  from  this  country  to  the 
river  Plate,  and  being  unable  to  bring  home  the  whole  of  her 
return  cargo,  the  ship  Jane  was  sent  on  from  Bio  Janeiro  by  the 
agent  of  the  charterers,  for  the  completion  of  that  object,  and  as 
soon  as  the  charterers  were  informed  of  her  being  so  sent,  they 
applied  for  and  procured  the  above  licence.    It  was  contended  at 

f  Compare  Heniig  v.  Stani forth,  supposed  the  existence  of  facts  which 
5  M.  &  S.  122  (reported  17  B.  B.  would  have  made  the  voyage  lawful. 
in  loco),  where  the  assured  reasonably      — B.  C. 
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the  trial,  1st,  that  the  Jane  required  no  licence,  being  covered  by  Cowie 
the  licence  to  the  O.  Canning,  *with  which  ship  she  was  in  fact  barber. 
united  in  the  same  adventure  ;  and  that  would  satisfy  the  words  [  *17  l 
of  stat.  9  Ann.  c.  21,  s.  47 ;  but  if  not,  then,  2ndly,  it  was 
contended  that  the  licence  to  the  Jane  was  good,  though  it  was 
admitted  that  in  Hobbs  v.  Hannam  t  Lord  Ellenborough 
inclined  to  a  contrary  opinion.  His  Lordship  ruled  that  the 
licence  being  to  the  O.  Canning  nominatim,  cQuld  not  be 
extended  farther ;  also  that  the  licence  to  the  Jane  could  not 
operate  retrospectively ;  and  therefore  this  voyage,  not  being 
within  the  protection  of  9  Ann.  c.  21,  s.  47,  the  plaintiff  was 
not  entitled  to  recover  upon  the  policy,  Cowie  v.  Barber,  t  It  was 
then  submitted  that  the  plaintiff  was  entitled  to  a  return  of 
premium,  the  risk  having  never  attached  ;  but  that  was  resisted 
on  the  ground  that  the  voyage  was  illegal  without  a  licence, 
coming  within  the  penalties  enacted  by  9  Ann,  c.  21,  s.  49.  His 
Lordship  inclined  to  think  that  as  there  was  nothing  illegal  on 
the  face  of  the  policy,  the  policy  was,  under  the  circumstances, 
void,  and  the  risk  never  attached ;  and  therefore  directed  the 
jury  to  find  for  the  plaintiff  for  the  premium,  giving  liberty  to 
the  defendant  to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  to  that  effect  was  obtained  in  the  last 
Term,  when  several  authorities  were  mentioned,  viz.,  Loivry  v. 
Bourdieu,%  Andree  v.  Fletcher, \\  Vandyck  v.  Hewitt,^  Morck  v. 
Abel,\\  Lubbock  v.  Potts. \\ 

[After  hearing  argument  against  the  rule  :  ] 

Lord  Ellenborough,  Gh.  J. :  [  19  ] 

If  the  licence  cannot  operate  retrospectively  to  render  the 
whole  lawful  it  cannot  do  so  in  part  only  for  the  purpose  of 
giving  a  right  to  recover  the  premium.  The  ship  itself  was 
forfeited. §§  If  it  had  appeared  that  orders  were  given  for 
procuring  a  licence  antecedently  to  the  time  when  the  risk 

t  13  B.  E.  764  (3  Camp.  93).  %  5  E.  B,  516  (1  East,  96). 

\  4  Camp.  100.  tt  3  Bos.  &  P.  35. 

§  Dougl.  467,  3rd  edit.  XX  7  East,  449. 

||1RE.  701  (3  T.  E.  266).  §§  9  Ann.  o.  21,  s.  49. 
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Cowik  commenced,  it  might  have  been  said  that  here  was  not  a  sinning 
Babbeb.  against  the  Act  of  Parliament ;  but  nothing  of  that  sort  appears. 
And  this  is  an  insurance  "  at  and  from,"  therefore  it  is  incumbent 
on  the  assured  to  look  to  the  insurance,  that  it  is  lawful  at  the 
[*  20  ]  place  *where  the  policy  is  to  attach.  Here  he  acquires  the 
goods  within  a  prohibited  district.  The  policy  is  effected,  the 
obtaining  the  licence  was  an  after- thought.  The  most  favourable 
supposition  would  be  that  there  was  a  previous  order  for  pro- 
curing a  licence,  and  under  such  circumstances  perhaps  a 
disappointment  in  fact  might  not  have  precluded  the  assured ; 
but  as  it  is,  I  am  afraid,  with  every  wish  to  help  the  plaintiffs, 
we  cannot  do  it. 

Le  Blanc,  J. : 

In  Oom  v.  Bruce  t  the  fact  of  a  war  was  unknown  to  the 
assured ;  here  the  fact  of  there  being  no  licence  was  known. 

Per  Curiam  :  Rule  absolute. 

The  Attorney -General  and  Richardson  were  for  the  defendant. 


1815.  HARRIS  and  Wife  v.  BAKER.J 

APril  15'  (4  M.  &  S.  27—29.) 

[  27  ]  The  trustees  of  a  public  road,  who  were  empowered  and  required  by 

Act  of  Parliament  to  place  lamps  along  the  road  if  they  should  think 
necessary,  and  to  make  contracts  for  the  cleansing  of  the  road,  and  to 
take  a  night-toll  for  the  purpose  of  enabling  them  to  light  and  watch 
the  same,  were  held  not  liable  in  an  action  upon  the  case  for  an  injury 
suffered  by  an  individual  in  crossing  the  road  at  night,  by  falling  oyer 
a  heap  of  scrapings,  left  on  the  roadside  after  cleansing  the  road  with- 
out any  lights. 

Case  against  the  defendant  as  clerk  to  the  trustees,  under 
stat.  42  Geo.  III.  c.  101,  §  for  making  and  maintaining,  and  for 

t  11  E.  E.  367  (12  East,  225).  repair,    Cowley  y.  Newmarket  Local 

%  Distinguished  and  explained  in  Board  (H.  L.  1892)  '92,  A.  C.  345, 

judgment  of  Borough  of  Bathurst  v.  67  L.  T.  486,  and  oases  there  cited. 

Macpkerson  (1879)  4  App.  Cas.  256,  — E.  C. 

268,  48  L.  J.  P.  C.  61 ;  and  see  as  §  By  stat.  42  Geo.  HI.  c.  101  (local 

to   the  ordinary  liability  for  non-  and  personal),  the  trustees  are  em- 
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watching,  lighting,  and  watering  the  Commercial  Koad,  &c.       Habbis 

The  plaintiffs  declare,  that  on  the  80th  May,  1814,  there  was  a      bakeb. 

common  public  highway,  called  White  Horse  Street,  being  part 

of  the  road  mentioned  in  the  said  Act,  yet  the  trustees,  not 

regarding  their  duty,  wrongfully  heaped  up  a  large  quantity  of 

dirt  by  the  Bide  of  the  said  highway,  near  to  the  plaintiffs  house, 

for  a  long  time,  until  the  wife  there  fell  upon  and  against  the 

said  heap,  and  thereby  one  of  her  arms  was  broken.     2nd  count, 

for  keeping  and  continuing  a  quantity  of  earth  and  gravel  in  the 

said  highway,  and  during  the  night  time,  without  placing  any 

light  or  signal  at  or  near  such  heap  of  earth  and  gravel,  to 

denote  that  the  same  was  there;    in  consequence  of  which 

negligence  and  improper  conduct  in  the  trustees,  the  wife  in  the 

night  time  of  the  30th  of  May  fell  upon  the  said  heap,  and  broke 

one  of  her  arms.    Plea,  general  issue. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.  the  case,  as  it  [  28  ] 
appeared  upon  the  statement  of  the  plaintiffs  counsel,  was  thus : 
the  highway  in  question  had  been  cleansed  in  the  beginning  of 
May,  and  in  doing  it  the  labourers  heaped  the  scrapings  in 
round  heaps,  between  two  and  three  feet  high,  and  about  two 
yards  asunder,  on  both  sides  of  the  road  ;  and  on  that  side  on 
which  the  plaintiffs  house  was,  some  heaps  stood  before  his 
house  and  shop  about  three  feet  from  the  curb-stone,  which, 
from  having  remained  there  nearly  a  month,  had  become  hard, 
and  were  stated  to  be  an  annoyance  to  the  housekeepers  and 
passengers.  In  the  evening  of  the  80th  of  May,  after  it  was 
dark,  there  being  no  lamps  by  the  road  side,  the  plaintiffs  wife 
having  occasion  to  cross  the  way,  on  her  return  home  fell  over 
one  of  these  heaps,  and  broke  her  arm.    His  Lordship  was  of 

powered  and  required,  from  time  to  pointed  by  the  trustees,  to  remove 
time,  to  cause  such  and  so  many  obstructions  and  abate  nuisances, 
lamp-irons  or  lamp-posts  to  be  put  Sect.  104.  The  trustees  are  to  make 
up  along  the  sides  of  the  said  road,  contracts  for  the  cleansing  the  said 
or  upon  the  wall  or  palisade  of  any  road.  Sect.  115.  They  are  author- 
house,  &c.  as  they  shall  think  proper;  ized  to  erect  turnpike-gates,  and 
and  also  to  cause  such  number  of  take  a  night-toll,  for  the  purpose  of 
lamps  to  be  provided  as  they  should  enabling  them  to  light  and  watch 
think  necessary  for  lighting  the  said  the  road.  Sect.  6.  The  trustees  may 
road.  Sect.  82.  It  shall  be  lawful  be  sued  in  the  name  of  their  clerk, 
for  the  surveyors,  and  persons  ap- 

b  b  2 
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Harris      opinion  upon  'this  case  that  the  trustees  were  not  liable  to 
Baker.       damages    for    the    injury  complained  of,  they  being  too  far 
removed  from  the  cause  of  it ;  and  he  directed  a  nonsuit. 


Park  now  moved  for  a  new  trial,  upon  the  ground  that  the 
leaving  the  heaps  on  the  side  of  the  road,  without  any  lamps  to 
light  it,  was  in  violation  of  the  duties  prescribed  to  the  trustees 
by  the  Act  of  Parliament,  from  which  a  'particular  injury  had 
accrued  to  the  plaintiffs,  and  therefore  the  plaintiffs  shall  have 
their  remedy  for  it.  And  as  to  the  defendants  being  too  far 
removed  from  the  injury,  the  rule  in  such  cases  is  respondeat 
superior,  as  the  plaintiffs  cannot  possibly  know  what  hand  was 
the  immediate  cause  of  the  injury.  And  so  it  was  ruled  in 
[*29  ]  Matthews  v.  West  London  Water  Works  ^Company ;  t  and  in 
Bush  v.  Steinman,l  though  Eyre,  Ch.  J.  seems  to  have  doubted 
at  first,  on  account  of  the  remoteness  of  the  persons  from  the 
act  complained  of,  whether  they  were  liable  in  damages  for  an 
injury  arising  from  that  act,  yet  he  was  afterwards  satisfied  that 
the  action  would  well  lie.  Here  the  clerk  being  substituted  for 
the  trustees,  there  is  no  such  difficulty  as  occurred  in  Yarborough 
v.  The  Bank  of  England.^ 

Lord  Ellenborouoh,  Ch.  J. : 

It  does  not  appear  by  the  Act  of  Parliament  that  this  action  is 
maintainable  against  the  trustees.  The  Act  indeed  empowers 
them  to  cause  Buch  number  of  lamps  to  be  provided  as  they 
shall  think  necessary :  but  suppose  they  did  not  think  it  neces- 
sary to  provide  any  lamps,  can  it  be  said  that  an  action  would 
lie  against  them  upon  that  account  ?  If  by  omitting  to  put  up 
lamps  where  it  is  necessary  they  are  guilty  of  a  breach  of  public 
duty,  they  may  be  indicted  for  it.  But  to  hold  that  every 
trustee  of  a  road  is  liable  in  damages  for  such  an  accident 
as  this,  would,  I  conceive,  be  going  farther  than  any  case 
warrants. 

t  3  Camp.  403.  J  14  E.  E.  272  (16  East,  6). 

t  1  Bos.  &  P.  404. 
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Lb  Blanc,  J.  [gave  a  short  judgment;  distinguishing  Bush  v.  habbis 

Steinman,  which  is  now  overruled] .+  Bakkk. 

Per  Ccbiam  :  J  Rule  refuted. 


DE  SILVALE  v.  KEKDALL.S  181B- 

(4M.&8.37^7.)  ^18- 

Covenant  by  charter-party  made  between  the  master  of  the  ship  and  L  S7  J 
the  freighter,  upon  a  voyage  from  Liverpool  to  Maranham,  and  thence 
back  to  L.,  that  the  freighter  should  pay  for  the  freight  from  L.  to  M. 
120/.,  and  from  M.  to  L.  at  the  rate  of  2£<2.  per  lb.  for  cotton,  which 
should  be  delivered  at  L.,  such  freight  to  be  paid  as  follows,  viz.  120/. 
for  freight  of  the  outward  cargo  to  M.,  and  as  much  cash  as  might  "be 
found  necessary  for  the  vessel's  disbursements  in  M.,  to  be  advanced  by 
the  freighter,  his  agents  or  assigns,  to  the  master,  when  required,  free 
from  interest  and  commission,  at  the  current  exchange  of  the  place,  and 
the  residue  of  such  freight  to  be  paid  on  delivery  of  the  cargo  in  L.  The 
ship  arrived  at  M.,  where  the  120/.  outward  freight,  and  also  192/.  for 
the  necessary  disbursements  of  the  ship,  were  paid  or  advanced  by  the 
freighter  to  the  master ;  and  the  ship  received  her  homeward  cargo  and 
sailed  for  L.,  but  was  lost  by  capture :  Held,  that  the  freighter  was  not 
entitled  to  recover  back  the  192/. 

Assumpsit  for  money  had  and  received,  and  the  money  counts. 
Plea,  non-assumpsit.  At  the  trial  before  Bayley,  J.,  at  the  last 
Lancashire  Summer  Assizes,  there  was  a  verdict  for  the  plaintiff 
for  192/.  9*.  10c/.,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

By  charter-party  of  affreightment,  2nd  of  November,  1812, 
between  the  defendant  as  master  of  the  ship  Shannon,  then 
lying  in  the  port  of  Liverpool,  of  the  one  part ;  and  the  plaintiff, 
as  merchant,  of  the  other  part ;  the  defendant  let,  and  the  plain- 
tiff took  the  said  ship  to  freight,  on  a  voyage  from  Liverpool  to 
Maranham,  in  South  America,  and  from  thence  back  to  Liver- 
pool, upon  certain  terms  and  conditions,  and  upon  covenants  on 

t  Beedie  v.  L.  <fc  N.    W.   B.    Co.  Allison  v.   Bristol  Marine  Ins.    Co. 

(1349)  4  Ex.  244,  20  L.  J.  Ex.  65.  (1876)  1  App.  Oas.  209,  219,  34  L.  T. 

t  Dampier,  J.  had  left  the  Court.  809;  Rodocanachi  v.  Milburn  (1886) 

J  This  case  is  cited  in  the  judg-  17  Q.  £.  D.  316,  322;  Dufourcdv. 

mente  of  the  following  cases,  where  Bishop  (1886)  18  Q.  B.  D.  373, 378,  56 

the  right  to  payment  of  advanced  L.  J.  Q.  B.  497,  56  L.  T.  633.— B.  0. 

freight  at  aU  events  was  sustained : — 
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Be  silvale  the  part  of  the  defendant  for  receiving  and  delivering  an  outward 
Kehdall.    an(*  homeward  cargo,  and  for  the  performance  of  the  voyage ; 
and  there  was,  amongst  others,  a  covenant  that  the  ship  should, 
at  the  commencement  and  during  the  continuance  of  the  voyage, 
at  the  expense  of  her  owners,  be  kept  tight,  staunch,  and  strong, 
and  well  and  sufficiently  fitted  out,  victualled,  and  manned ;   in 
consideration  whereof  the  plaintiff  covenanted  with  the  defendant 
to  despatch  the  vessel,  to  load  on  board  of  her  at  Maranham  a 
[  *38  ]       *cargo  of  cotton,  and  to  discharge  the  same  in  Liverpool,  and 
also  that  he  should  and  would  "  pay  or  cause  to  be  paid  unto 
the  defendant  for  the  freight  and  hire  of  the  vessel  on  the  said 
voyage  from  Liverpool  to  Maranham  1202.  British  sterling;  and 
from  Maranham  to  Liverpool  at  and  after  the  rate  of  2|d. 
British  sterling  per  pound  weight  for  each  and  every  pound  of 
cotton  which  should  be  delivered  at  the  King's  beam  in  Liver- 
pool ;  such  freight  to  be  paid  as  follows,  viz.  120Z.  British  sterling 
for  freight  of  the  outward  cargo  to  Maranham,  and  as  much 
cash  as  may  be  found  necessary  for  the  vessel's  disbursements 
in  Maranham,  to  be  advanced  by  the  plaintiff,  his  agents  or 
assigns,  to  the  defendant,  when  required,  free  from  interest  and 
commission,  at  the  current  exchange  of  the  place,  and  the 
residue  of  such  freight  to  be  paid  on  the  delivery  of  the  cargo  in 
Liverpool,  in  good  and  approved  bills  on  London  not  exceeding 
three  months  date."    The  vessel  sailed  from  Liverpool,  and 
arrived  at  Maranham  with  her  outward  cargo,  and  delivered  it 
there ;  when  1202.,  the  sum  stipulated  by  the  charter-party  to 
be  paid  for  the  freight  of  the  outward  cargo,  were  paid  to  the 
defendant  by  the  agents  of  the  plaintiff.    The  plaintiff's  agents 
also,  on  his  behalf,  paid  or  advanced  to  the  defendant  at  Maran- 
ham 1922.  9*.  lOd.  for  the  necessary  disbursements  of  the  vessel 
at  Maranham  as  stipulated  by  the  charter-party  to  be  there  paid 
or  advanced.    The  vessel  received  at  Maranham  from  the  agents 
of  the  plaintiff  a  homeward  cargo,  and  sailed  with  it  for  Liver- 
pool ;  but  during  the  voyage  was  captured,  and,  together  with 
her  cargo,  was  wholly  lost  to  the  proprietors,  and  never  arrived 
at  Liverpool. 
[  *39  ]  The  question  is,  whether  the  plaintiff  is  entitled  to  *recover 

the  1922.  9*.  lOd.  so  paid  or  advanced  to  the  defendant  at 
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Maranham.    If  he  is,  the  verdict  to  stand ;  if  not  a  nonsuit  to  De  silvale 
be  entered.  Kendall. 

[After  argument :] 

Lord  Ellbnbobough,  Ch.  J. :  [  42  ] 

By  the  policy  of  the  law  of  England  freight  and  wages,  strictly 
so  called,  do  not  become  due  until  the  voyage  has  been  per- 
formed. But  it  is  competent  to  the  parties,  to  a  charter-party, 
to  covenant  by  express  stipulations  in  such  manner  as  to  control 
the  general  operation  of  law.  The  question  in  this  case  is 
whether  the  parties  have  not  so  covenanted  by  the  stipulations 
of  this  charter-party.  If  the  charter-party  be  silent  the  law  will 
demand  a  performance  of  the  voyage,  for  no  freight  can  be  due 
until  the  voyage  be  completed.  But  if  the  parties  have  chosen 
to  stipulate  by  express  words,  or  by  words  not  express  but 
sufficiently  intelligible  to  that  end,  that  a  part  of  the  freight 
(using  the  word  freight)  should  be  paid  by  anticipation,  which 
should  not  depend  upon  the  performance  of  the  voyage,  may 
they  not  so  stipulate  ?  Now  by  this  charter-party  it  is  stipulated 
that  120Z.  shall  be  paid  to  the  defendant  for  freight  of  the  out- 
ward cargo  to  Maranham,  and  as  much  cash  as  may  be  found 
necessary  for  the  ship's  disbursements  in  Maranham,  to  be 
advanced  by  the  plaintiff,  his  agents  or  assigns  when  required, 
free  from  interest  and  commission,  at  the  current  exchange  of 
the  place,  and  the  residue  of  such  freight  (impliedly  therefore 
denominating  the  former  payment  as  an  advance  of  freight, 
without  interest  or  commission),  upon  the  delivery  of  the  cargo 
at  Liverpool.  It  is  argued  on  one  side  as  if  this  was  a  mere 
loan  to  provide  for  the  necessary  disbursements  of  the  ship  at 
Maranham,  the  money  to  be  advanced  indeed  at  Maranham, 
and  to  be  afterwards  repaid  by  deducting  it  from  the  freight,  if 
freight  should  be  earned,  but  to  be  repaid  at  all  events  whether 
freight  should  be  earned  or  not.  And  I  certainly  agree  that  if 
the  charter-party  does  *not  import  that  this  was  to  be  a  payment  [  •«  ] 
in  advance,  specifically,  of  freight,  the  result  would  be  as  con- 
tended for.  But  in  the  first  place  the  advance  is  to  be  made  free 
of  interest  and  commission,  which  shews  it  not  to  have  been 
intended  as  a  loan ;  for  if  a  loan,  why  should  not  interest  and 
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de  Silvalb  commission  be  paid  for  it  ?  In  the  next  place  the  word 
Kendall.  "  residue  "  imports  that  it  is  freight  that  was  to  be  partially 
advanced,  of  which  the  remainder  only  was  to  abide  the  usual 
risk  which  the  law  casts  upon  the  earning  of  freight,  that  is,  the 
conveyance  of  the  cargo  to  its  place  of  destination.  The  pre- 
ceding payment  was  on  the  contrary,  by  the  stipulation  of  the 
parties  not  to  be  subject  to  that  risk,  which  but  for  the  stipu- 
lation and  by  the  ordinary  course  of  law  it  would  have  been. 
And  there  can  be  no  doubt  that  the  payment  of  freight  may  by 
the  agreement  of  the  parties  be  so  exempted.  I  therefore  read 
this  covenant  as  if  it  were,  that  120Z.  should  be  paid  to  the 
defendant  for  outward  freight  at  Maranham,  and  that  as  much 
more  as  might  be  necessary  for  the  ship's  disbursements  should 
be  advanced  by  way  of  freight,  and  that  the  residue  should 
remain  subject  to  the  contingency  of  the  ship's  arrival  and 
delivery  of  the  goods  at  their  place  of  destination.  A  part  was 
to  be  free  from  all  contingency,  the  residue  was  to  abide  the 
contingency.  Thus  it  appears  to  me  upon  the  plain  meaning  of 
the  instrument  now  before  us,  and  without  looking  to  other  cases 
which  apply  to  different  forms  of  covenanting  from  the  present, 
that  this  money  waB  received  at  Maranham  as  freight,  and  that 
it  is  distinguished  by  the  provision  respecting  the  residue  from 
that  part  of  the  freight  which  was  to  abide  the  ordinary  contin- 
[  M4  ]  gency  imposed  by  the  law.  I  therefore  *think  that  inasmuch  as 
it  is  freight,  the  plaintiff  is  not  intitled  to  recover  in  this  action. 

Le  Blanc,  J. : 

I  agree  to  the  construction  which  has  been  put  by  my  Lord 
upon  this  charter-party.  The  plaintiff  has  advanced  a  sum  of 
money  to  the  defendant  at  Maranham,  which  he  now  seeks  to 
recover,  upon  the  ground  that  it  was  advanced  by  way  of  loan, 
or  as  a  payment  by  anticipation  of  freight  which  was  not  then 
nor  has  ever  since  been  earned.  It  is  open  to  the  parties  to 
such  contracts  as  the  present  to  make  such  stipulations,  con- 
sistently with  law,  as  they  shall  please.  And  here  the  parties 
have  contracted  for  the  letting  and  taking  the  ship  to  freight  on 
a  voyage  to  Maranham  and  back  to  Liverpool,  and  for  the  pay- 
ment of  a  specific  sum  for  the  outward  freight  to  Maranham,  and 
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for  the  homeward  freight  they  contract  to  pay  according  to  a  De  Silvale 
specific  rate  of  payment  upon  the  goods  to  be  delivered.  But  Kendall. 
they  also  contract  in  what  manner  this  freight  shall  be  paid, 
that  is,  that  the  outward  freight,  together  with  so  much  of  the 
freight  home  as  should  be  necessary  for  the  disbursements  of  the 
ship  at  Maranham,  should  be  paid  in  advance  when  required, 
and  the  residue  of  such  freight  to-be  paid  upon  delivery  of  the 
homeward  cargo  at  the  place  of  destination.  Now  there  can  be 
no  doubt  that  it  is  competent  to  parties  to  stipulate  for  part  pay- 
ment of  the  freight  before  it  can  be  known  whether  any  freight 
will  accrue  or  not.  And  have  they  not  so  stipulated  by  this 
charter-party  ?  If  it  was  intended  that  what  was  advanced  at 
Maranham  should  be  returned  in  the  event  that  has  happened, 
the  parties  might  have  provided  for  it  by  their  contract.  That 
this  question  has  not  yet  come  before  the  courts  can  only  be 
accounted  for  *by  supposing  that  persons  have  not  been  advised  [  *45  1 
to  attempt  the  question,  because  undoubtedly  there  must  have 
been  many  cases  before  this,  in  which  the  parties  have  stipulated 
for  a  payment  of  freight  in  advance  ;  indeed  such  cases  are  very 
common,  and  it  must  very  often  have  happened  that  the  ship 
has  not  arrived.  And  what  has  happened  still  more  often,  is 
that  wages  have  been  stipulated  for  and  paid  in  advance  at  a 
particular  period  of  the  voyage,  which  is  similar  to  the  present 
case,  and  yet  I  believe  no  action  has  ever  been  brought  to  recover 
back  such  wages  from  those  capable  of  paying,  on  the  ground 
that  no  freight  was  earned,  and  therefore  wages  were  never  due. 
It  is  impossible  to  consider  this  as  a  loan  of  money,  because  of 
the  exception  by  which  it  is  made  free  from  interest  and  com- 
mission, and  because  also  "  the  residue  of  such  freight "  is  made 
payable  upon  the  ship's  arrival.  This  covenant,  therefore,  must 
be  understood  as  a  covenant  for  the  payment  of  the  freight  in 
different  modes,  some  part  of  it  upon  the  arrival  of  the  ship  at 
Maranham,  and  the  rest  to  abide  the  contingency  of  the  ship's 
return  to  her  port  of  destination.  It  is  clear  therefore  the 
plaintiff  is  not  entitled  to  recover. 

Bayley,  J. : 
Wherever  there  is  an  express  stipulation  that  the  party  who  is 
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Db  silvale  to  be  entitled  to  freight  shall  be  paid  any  portion  of  it  in  advance, 
Kendall,  there  ought  also  to  be  an  express  stipulation  that  the  party  pay- 
ing it  shall  be  entitled  to  recover  it  back,  if  freight  be  not  earned, 
if  such  be  the  intention  of  the  parties  to  the  instrument.  For 
without  some  provision  of  that  sort  how  are  we  to  raise  a  new 
implied  contract  to  that  effect  ?  It  seems  clear  that  the  parties 
[  *46  ]  to  this  instrument  have  stipulated  *for  a  partial  payment  in 
advance  by  way  of  freight  and  not  as  a  loan  ;  for  after  settling 
the  amount  and  rate  of  freight  to  be  paid  for  the  voyage  out  and 
home,  they  stipulate  that  such  freight  shall  be  paid  as  follows, 
that  is,  the  outward  freight  to  Maranham,  and  as  much  cash  as 
should  be  necessary  for  the  ship's  disbursements  in  Maranham, 
to  be  advanced  by  the  freighter  when  required,  free  from  interest 
and  commission  at  the  current  exchange  of  the  place,  and  the 
residue  of  such  freight  on  the  delivery  of  the  homeward  cargo. 
Therefore,  taking  the  whole  of  the  clause  together,  it  seems  to 
me  that  this  payment  is  to  be  considered  as  a  payment  of  so 
much  of  the  freight  in  advance.  And  if  that  be  so,  upon  what 
ground  is  it  to  be  recovered  back  ?  It  is  suggested  as  a  ground, 
that  the  freight  has  failed  by  the  non-performance  of  the  voyage, 
and  thus  the  plaintiff  has  derived  no  benefit  from  it ;  but  what 
benefit  has  the  defendant  derived  ?  He  also  has  lost  as  well  as 
the  plaintiff,  and  the  question  is,  whether  he  is  to  bear  a  farther 
loss.  Now  in  order  to  maintain  money  had  and  received,  it  is 
in  general  incumbent  upon  the  plaintiff  to  shew  that  the 
defendant  has  money  of  the  plaintiff  which  in  equity  and  good 
conscience  he  ought  not  to  detain  from  him.  But  here  the 
question  raised  is  not  whether  the  defendant  has  money  which 
he  ought  not  to  detain,  but  whether  out  of  his  own  money  he 
shall  be  bound  to  make  good  that  which  the  plaintiff  has  lost. 
It  seems  to  me  that  the  defendant  shall  not  be  so  bound. 

Dampieb,  J. : 

It  has  been  argued  upon  the  words  of  this  charter-party,  that 
"  as  much  cash  as  may  be  found  necessary  for  the  vessel's  dis- 
bursements in  Maranham,  to  be  advanced  by  the  plaintiff  to  the 
[  *47  ]       defendant,"  *imports  a  loan  of  money,  and  not  a  payment  of 
freight.    And  if  those  words  stood  alone,  and  unexplained  by 
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the  other  part  of  the  clause,  I  should  have  thought  they  might   De  Si l vale 

have  been  subject  to  such  a  construction.    But  taking  the  whole     kentdall. 

clause  together  I  think  it  is  not  so.    It  stipulates  for  the  payment 

of  "  such  freight,"  that  is,  the  outward  and  homeward  freight ; 

the  outward  freight  and  so  much  cash  as  should  be  necessary 

for  the  ship's  disbursements  in  Maranham  to  be  advanced  at 

the  current  exchange  of  the  place;  and  then  it  adds  that  the 

"  residue  of  such  freight  "  shall  be  paid  on  the  delivery  of  the 

cargo.      So  that  it  contemplates  the   whole  as  freight ;    and 

beside,  the  exemption  from  interest   and   commission  tends  to 

shew  that  it  was  not  a  loan.    I  think  it  impossible  therefore 

upon  the  whole  of  this  clause  to  consider  this  payment  as  a  loan. 

Then  the  question  is,  whether  freight   eo  nomine  may  not  be 

stipulated  to  be  paid  in  advance ;  and  upon  that  I  think  there 

can  be  no  doubt  that  it  may.    As  little  doubt  exists  in  my  mind 

that  this  is  a  stipulation  of  that  nature  to  pay  a  portion  of  the 

freight  in  advance,  and  it  does  not  appear  that  there  is  any 

covenant  that  the  party  shall  recover  it  back  in  the  event  of 

freight  not  being  earned.    Therefore  it   does  not  Beem  to  me 

that  the  defendant  has  received  money  which  he  keeps  against 

good  conscience.      And  if  so  the  plaintiff  is  not  entitled  to 

recover. 

Judgment  of  nonsuit. 


ELIZABETH  KINGDON  v.   NOTTLE.f  "is. 

(4M.&S.53-57.)  A*?L*U 

Covenant  lies  by  devisee  of  lands  in  fee,  upon  a  covenant  made  by  I  °3  J 
defendant  to  the  testator  to  whom  defendant  conveyed  the  lands  in  fee, 
that  defendant  was  lawfully  seised,  &c.  and  had  a  good  right  to  convey, 
Ac. ;  for  such  covenant  runs  with  the  land,  and  though  broken  in  the 
lifetime  of  testator,  is  a  continuing  breach  in  the  time  of  the  devisee ; 
and  it  is  sufficient  to  allege  for  damage  that  thereby  the  lands  are  of 
leas  value  to  the  devisee,  and  that  he  is  prevented  from  selling  them  so 
advantageously. 

Covenant  by  the  plaintiff  as  devisee  of  Richard  Kingdon; 

and  the  plaintiff  declares  that  by  indentures  of  lease  and  release 

f  See  the  case  on  demurrer  to  the  And  see  the  case  referred  to  in  the 
action  by  the  executrix,  14  E.  E.  462  judgments  in  Spoor  v.  Green  (1874) 
(1  M.  &  S.  355),  and  note  there.      L.  E.  9  Ex.  99,  111,  117.— E.  0. 
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Kingdon  of  the  11th  and  12th  of  May,  1780,  the  defendant  conveyed 
Nottle.  *o  B.  Kingdon  in  fee  a  fourth  part  of  certain  lands  therein 
particularly  described,  with  a  proviso  for  redemption  upon 
payment  of  450Z. ;  and  that  the  defendant  covenanted  for  him- 
self, his  heirs,  executors,  and  administrators,  with  B.  Kingdon, 
that  he  the  defendant  was  at  the  time  of  the  execution  of 
[  *54  1  the  indenture  seised  of  and  in  the  premises  *of  a  good  and 
indefeasible  estate  of  inheritance  in  fee-simple;  and  that  he 
had  good  right  to  convey  the  same  to  B.  Kingdon  and  his  heirs ; 
and  then  the  plaintiff  avers  that  B.  Kingdon,  on  the  3rd  of  May, 
1791,  duly  made  his  will,  &c,  and  thereby  devised  the  same 
premises  to  her  in  fee,  and  died  seised,  and  that  she  (the 
plaintiff)  entered  into  the  premises,  and  became  and  was  and 
continually  hath  been  possessed  thereof,  and  seised  of  and 
entitled  to  all  such  estate  and  interest  of  and  in  the  same  as 
B.  Kingdon  had  in  his  lifetime,  and  at  the  time  of  his  death, 
and  assigns  for  breach,  1st,  That  the  defendant,  at  the  time  of 
the  execution  of  the  indenture,  was  not  seised,  &c. ;  2ndly,  That 
he  had  not  good  right  to  convey  to  B.  Kingdon  and  his  heirs,  &c. 
And  so  the  plaintiff  says,  that  by  reason  thereof  the  premises 
are  of  much  less  value,  to  wit,  less  by  2,000!.  to  the  plaintiff 
than  they  otherwise  would  be,  and  that  she  hath  not  been  able 
to  sell,  and  hath  been  prevented  and  hindered  from  selling  the 
same,  for  so  large  a  price  or  so  beneficially  and  advantageously 
as  she  otherwise  might  have  done.  And  so  she  saith  that  the 
defendant  hath  not  kept  his  covenant  so  made  with  B.  Kingdon, 
but  to  keep  the  same  with  B.  Kingdon  in  his  lifetime,  and  the 
plaintiff,  since  his  death,  hath  wholly  refused. 

Demurrer  assigning  for  cause,  1st,  That  it  appears  by  the 
declaration  that  the  supposed  breaches  of  covenant  therein 
assigned  were  committed  in  the  lifetime  of  B.  K.,  before  the 
plaintiff  had  any  estate  or  interest  in  the  premises ;  and  also, 
that  it  does  not  appear  by  the  declaration  that  B.  K.  was  at 
any  time  disturbed  or  interrupted  in  the  enjoyment  of  the 
premises  by  the  defendant  or  any  other  person,  or  sustained  or 
[  *35  ]  *could  have  sustained  any  damage  by  the  same  supposed 
breaches  of  covenant  or  either  of  them,  and  also  for  that  it 
is  not  alleged  that  the  plaintiff  hath  at  any  time  since  the  death 
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of  E.  K.  been  interrupted  or  disturbed  in  the  enjoyment  of     Kinodon 
the  premises,  or  any  part  thereof,  or  hath  sustained  any  damage      nottle. 
from  the  supposed  breaches  of  covenant  or  either  of  them  ;  and 
also  that  it  does  not  appear  that  any  person  hath  refused  to 
purchase  the  premises  on  account  of  the  supposed  breaches  of 
covenant,  and  also  that  the  allegations  that  the  premises  are  of 
much  less  value  than  they  otherwise  would  be,  and  that  the 
plaintiff  hath  not  been  able  to  sell,  and  hath  been  prevented  and 
hindered  from  selling  the   same  for  so  large  a  price  or  so 
beneficially  and  advantageously  as  she  otherwise  might  have 
done,  are  too  general,  and  do  not  give  the  defendant  sufficient 
notice  of  the  supposed  damage. 
Joinder. 

Gitford,  in  support  of  the  demurrer,  contended,  1st,  That 
the  plaintiff  could  not  have  this  action  by  reason  that  the  breach 
was  incurred  in  the  lifetime  of  the  devisor ;  whereas  the  devisee, 
who  is  but  assignee  of  the  land,  can  only  have  covenant  for  a 
breach  incurred  in  her  own  time;  2dly,  Granting  that  the 
plaintiff,  if  she  had  shewn  sufficient  special  damage,  might 
have  maintained  this  action ;  yet  here  she  has  not  shewn  it. 
1st,  It  has  already  been  resolved  in  this  case,!  that  the  action 
does  not  lie  for  the  executrix  ;  the  reason  of  which  is,  that  this 
being  a  covenant  real,  in  order  to  entitle  the  executrix  there 
must  be  both  a  breach  and  a  *damage  in  the  lifetime  of  the  [  *5<5  | 
testator,  as  was  the  case  of  Lucy  v.  Levington9t  otherwise  it  shall 
go  to  the  heir  or  the  assignee  of  the  land ;  whence  it  may  at  first 
seem  as  if  the  devisee  in  this  case,  being  assignee,  ought  to  have 
the  action.  But  if  the  breach  be  in  the  testator's  lifetime,  it  is 
not  capable  of  being  assigned;  the  covenant  indeed  will  pass 
with  the  land,  but  not  the  breach  of  it ;  §  and  if  the  breach 
cannot  be  assigned,  how  shall  the  plaintiff  as  assignee  maintain 
covenant  ?  Now  that  the  covenant  was  broken  in  the  testator's 
lifetime  is  plain  from  Shep.  Touch.  170,  which  says,  "that  if  one 
doth  covenant  that  he  is  lawfully  seised  in  fee,  or  that  he  hath  a 
good  estate,  &c.,  and  he  hath  not,  in  this  case  the  covenant  is 

t  Kingdan  v.  Nottle,  14  E.  E.  462  t  2  Lev.  26;  1  Ventr.  175. 

(1  M.  &  a  355).  §  Ltwe*  v.  Ridge,  Cro.  Car.  863. 
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Kingdon  broken  as  soon  as  it  is  made."  And  though  in  King  v.  Jones  t 
Xottle.  the  heir  was  allowed  to  maintain  covenant  upon  a  breach 
incurred  with  the  ancestor,  yet  that  was  because  the  heir 
represents  the  ancestor  in  respect  of  land,  as  the  executor  does 
in  respect  of  personalty,  and  therefore  what  the  ancestor  might 
have  the  heir  shall  have :  but  that  is  different  with  the  assignee. 
Besides,  in  that  case  the  ultimate  damage  was  sustained  in  the 
time  of  the  heir,  and  was  specially  alleged,  namely,  that  the 
heir  was  evicted :  but  here  nothing  is  alleged  for  damage,  which 
might  not  have  been  alleged  in  the  testator's  lifetime  ;  therefore 
upon  the  second  ground  also  the  plaintiff  is  not  entitled  to 
maintain  this  action. 

Lord  Ellenborough,  Ch.  J. : 

The  rule  with  respect  to  the  executor's  right  to  sue  upon 
breaches  of  contract  made  with  the  testator  was  considered  in 
[  #57  ]  the  former  *case  of  Kingdon  v.  Nottle  as  subject  to  some  qualifica- 
tion ;  and  in  a  still  more  recent  case,!  it  was  considered  that  he 
could  only  recover  in  respect  of  such  breach  as  was  a  damage  to 
the  personal  estate.  But  here  the  covenant  passes  with  the  land 
to  the  devisee,  and  has  been  broken  in  the  time  of  the  devisee  ; 
for  so  long  as  the  defendant  has  not  a  good  title,  there  is  a 
continuing  breach ;  and  it  is  not  like  a  covenant  to  do  an  act  of 
solitary  performance,  which,  not  being  done,  the  covenant  is 
broken  once  for  all,  but  is  in  the  nature  of  a  covenant  to  do  a 
thing  toties  quoties,  as  the  exigency  of  the  case  may  require. 
Here,  according  to  the  letter,  there  was  a  breach  in  the  testator's 
lifetime ;  but  according  to  the  spirit,  the  substantial  breach  is  in 
the  time  of  the  devisee,  for  she  has  thereby  lost  the  fruit  of  the 
covenant  in  not  being  able  to  dispose  of  the  estate. 

Lb  Blanc,  J. : 

If  the  covenant  is  to  cease  with  the  breach  of  it,  then  if  it  be 

broken,  and  the  covenantee  die  immediately  after,  the  covenant 

will  be  gone ;  and  yet  the  injury  arising  from  the  breach  would 

accrue  altogether  to  the  devisee. 

t  15  E.  E.   533  (5   Taunt.    418,      (4  M.  &  S.  188). 
1  Marsh.  107) ;   and  S.  C.  in  error,  t  Chamberlain  v.   Williamson,  15 

8.  ft.  Jones  v.  King,  15  E.  E.   539      E.  E,  295  (2  M.  &  S.  408). 
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Dampier,  J. :  Kinodon 

v. 
This  is  a  covenant  which  runs  with  the  land  ;  but  if  it  may  be      Nottlb. 

broken  but  once,  and  ceases  eo  instanti  that  it  is  broken,  how  can 

it  be  a  covenant  which  runs  with  the  land  ? 

Per  Curiam  :  Judgment  for  the  plaintiff. 

Bayly  was  to  have  argued  for  the  plaintiff. 


DANSEY  v.   GEIFFITHS.t  wi5. 

(4M.&S.61-65.)  A?rU**. 

Testator  devised  lands  to  his  eldest  son,  B.  D.,  and  his  heirs;  but  if  it         [  61  ] 
should  happen  that  E.  D.  should  die  and  leave  no  issue,  then  to  his  son 
W.  D.  and  his  heirs ;  and  if  he  should  die  without  issue,  then  to  his  son* 
E.  D.,  &c. :  Held,  that  E.  D.  took  an  estate  tail. 

Eichakd  Dansey,  the  plaintiff's  father,  being  seised  in  fee,  by 
his  will,  dated  the  31st  day  of  March,  1813,  devised  to  his  eldest 
son,  Dansey  Eichard  *Dansey,  and  his  heirs  for  ever,  all  his  [  *62  ] 
estates,  lands,  houses,  coppices,  tithes,  and  premises,  with  the 
manors,  &c.  (describing  them),  and  all  his  stock  and  personal 
property  whatever,  to  enable  him  to  pay  all  his  debts  and 
legacies  before  bequeathed,  but  if  it  should  so  happen  that  his 
eldest  son  D.  K.  Dansey  should  die  and  leave  no  issue,  then  he 
gave  all  his  aforesaid  manors  and  estates  unto  his  son  W.  Dan- 
sey and  his  heirs,  and  if  he  should  die  without  issue,  then  to  his 
son  E.  C.  D.,  and  in  the  like  case  to  his  son  G.  H.  D.,  and  in 
like  case  to  his  son  J.  D.,  and  in  failure  of  issue  from  him,  to 
the  eldest  surviving  son  of  his  sister  Mary  Johnson  and  his 
heirs,  &c.  The  testator  died  leaving  the  plaintiff,  D.  R.  Dansey, 
his  eldest  son,  him  surviving. 

The  question  directed  by  the  Master  of  the  Rolls  for  the 
opinion  of  this  Court  was,  what  estate  D.  R.  Dansey  took  in  the 
said  estates  by  the  will. 

Benyon,  for  the  plaintiff,  on  a  former  day  argued  that  he 

f  It  will  be  observed  that  this  is  Act  (1  Vict.  c.  26,  s.  29).  But  such 
one  of  the  train  of  oases  upon  the  oases  may  still  affect  a  title  to  real 
rule  of  construction  before  the  Wills      estate. — E.  0. 
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dakset      took  an  estate  in  tail  general.    And  he  said  the  rale  was  now 
Griffiths,    settled,  though  it  had  formerly  been  doubted,  that  where  lands 
of  inheritance  are  devised  to  one,  or  to  one  and  his  heirs,  and  if 
he  die  without  issue,  then  to  another,  that  is  an  estate  tail ;  and 
the  reason  is,  that  the  subsequent  words,  "  if  he  die  without 
issue,"  shall  either  reduce  or  enlarge  his  estate  to  an  estate  tail,  t 
because  they  are  supposed  to  be  inserted  in  favour  of  the  issue, 
that  they  shall  have  it ;  and  the  intent  shall  take  place.     And 
the  same  rule  holds  whether  the  words  be  "if  he  die  without 
issue/'  or  whether  they  be  "if  he  die  and  leave  no  issue ;  "  for 
I  *63  |       as  to  the  freehold  the  ^construction  shall  be,  if  he  die  without 
issue  generally,  by  which  there  may  be  at  any  time  a  failure  of 
issue ;  though  as  to  the  personal  estate  it  is  different,  for  there 
the  same  words  shall  be  construed  to  mean  a  dying  without 
leaving  issue  at  his  death ;  the  reason  of  which  difference  in  the 
case  of  personalty  is,  in  order  to  support  the  devise  over,  which 
otherwise  would  be  too  remote.    And  for  all  this  he  cited  Forth 
v.  Chapman,l  Atkinson  v.  Hutchinson,^  Southby  v.  Stonehouse^ 
Earl  of  Stafford  v.  Buckley^  Exel  v.  WaUace,\\  Read  v.  Snell9l  J 
Sheffield  v.  Lord  Orrery.  §§     And  though  in  Porter  v.  Bradley  ;  ; 
Lord  Eenyon  expressed  himself  dissatisfied  with  this  difference 
of  construction,  as  applied  to  the  different  kinds  of  property, 
saying  that  leaving  no  issue  must  be  restrained  to  leaving  issue 
at  the  time  of  his  death,  as  well  in  the  case  of  realty  as  chattel 
interests,  and  not  to  mean  an  indefinite  failure  of  issue,  yet  it 
seems  in  a  subsequent  case  ITU  he  admitted  the  distinction ;  and 
in  Crooke  v.  De  Vandes  ttt  Lord  Eldon  observed  that  the  dictum 
of  Lord  Kenyon  in  Porter  v.  Bradley  went  to  shake  settled  rules  to 
their  very  foundation,  and  that  he  had  heard  the  case  of  Forth 
v.  Chapman  cited  for  years,  and  repeatedly  by  Lord  Kenyon 
himself,  as  not  to  be  shaken.  \\\     It  is  true  that  in  Roe  v. 

t  See  per  Willeb,  Ch.  J. ;  Willes,  §  §  3  Atk.  288. 

E.  3.  Illl  1  E.  E.  675  (3  T.  E.  143). 

X  1  P.  Wms.  663.  %%  3  E.  E.  179,  182  {Daintry  v. 

§  3  P.  Wms.  261.  Daintry,  6  T.  E.  307,  314). 

||  2  Ves.  Sen.  615.  ttt  9  Ves.  203. 

%  Ibid.  180.  Jtt  See  Roe  v.  Jeffery,  per  Loid 

tf  Ibid.  120.  EENYON,  7  T.  E.  595. 
%t  2  Atk.  646. 
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Jeffery  t   a  devise  much  like  the  present  was  adjudged  to  be  a      Dansey 

devise  of  the  fee  with  an  executory  devise  over  ;  but  that  was  so    Griffiths. 

adjudged  upon  the  intention,  as  it  was  collected  from  the  whole 

will,  *that  the  failure  of  issue  intended  by  the  testator  was  to  be       [  *64  ] 

a  failure  of  issue  at  the  death  of  the  first  taker,  and  particularly 

so,  because  the  persons  to  whom  the  remainder  over  was  given 

were  then  in  existence,  and  only  life  estates  were  given  to  them. 

But  Tenny  v.  Agar  J  is  an  express  decision  that  a  devise  to  a 

man's  son  and  his  heirs,  and  in  case  his  son  and  daughter  should 

both  die  without  leaving  any  child  or  issue,  then  over,  is  an 

estate  tail.    And  if  this  construction  wanted  any  confirmation, 

it   might  be  observed  that  here  the  limitation  over  is  to  the 

next  brother  of  the  devisee,  who  would  be  his  heir  if  he  died 

without  issue,  §  which  shews  that  the  testator,  by  the  devise  to 

him  and  his  heirs,  meant  heirs  of  his  body,  because  he  could 

not  die  without  heirs  so  long  as  his  next  brother  existed.     And 

the  remainder  over  to  the  younger  sons  are  clearly  estates  tail.|| 

Abbott,  contra,  contended  that  the  plaintiff  took  a  fee  de- 
feasible by  the  event  of  his  dying  without  issue  living  at  the 
time  of  his  death.  And  he  said  that  in  Forth  v.  Cliapman,  and 
most  of  the  cases  cited  contra,  where  the  subsequent  words,  on 
which  the  remainder  over  was  limited,  were  held  to  give  an 
estate  tail  to  the  first  taker,  the  estate  was  limited  to  the  first 
taker  indefinitely,  and  not,  as  here,  by  words  of  inheritance. 
But  in  Roe  v.  Jeffery,  where  the  estate  was  given  to  the  first 
devisee  and  his  heirs  for  ever,  and  the  remainder  over  was  upon 
a  dying  and  leaving  no  issue,  which  is  the  very  case  at  bar,  the 
first  estate  was  adjudged  to  be  a  fee,  and  the  remainder  over  to 
be  good  by  way  of  *executory  devise ;  and  it  does  not  appear  by  [  *6*»  ] 
that  case  that  any  particular  reliance  was  had  upon  the  remain- 
der over  being  to  persons  in  esse,  and  for  life  only.  Porter  v. 
Bradley  was  a  prior  resolution  to  the  same  effect ;  and  so  in  Doe 
v.  Wetton  1T  the  devise  in  fee  to  the  first  taker  was  held  not  to  be 
restrained  by  the  subsequent  words  to  an  estate  tail.     Tenny  v. 

t  7  T.  R.  589.  ||  Leigh  v.  Brace,  5  Mod.  266. 

t  12  East,  253.  II  2  Bos.  &  P.  324. 

$  Brice  v.  Smith,  Willea,  3. 

B.R.— VOL.  XVI.  C  C 


38«  1815.    K.  B.    4M.4  S.  66.  [b.r. 


Dansey      Agar  was  decided  upon  its  own  particular  intent,  viz.  that  the  son 

Griffiths    should  not  take  such  an  estate,  as  that,  supposing  him  to  have 

died  without  issue,  and  the  daughter  to  have  lived  and  had  issue, 

he  could  have  devised  away  the  estate  from  the  daughter  and 

her  issue  to  a  stranger.    But  there  is  nothing  inconsistent  in 

supposing  that  this  testator  meant  that  his  son  should  take  a  fee, 

because,  as  far  as  the  issue  is  concerned,  their  interest  would  be 

no  better  protected  by  giving  him  an  estate  tail ;  but  the  interest 

of  the  remainder-man  will  be  better  protected  if  he  takes  a  fee 

with  an  executory  devise  over;    because  he  cannot  bar  the 

executory  devise. 

Cur.  adv.  ruti. 

The  following  certificate  was  sent : 

"  We  have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered it ;  and  we  are  of  opinion  that  Dansey  Richard  Dansey 
took  an  estate  in  tail  general  in  the  said  estates  under  the  said 
will. 

"  EliLENBOROUOH. 

"  S.  Lb  Blanc. 
"  J.  Bayley. 
"April  25,  1815."  "H.  Dampier." 


i8i5.  NEWMAN,    Executrix    of    H.    NEWMAN,    v. 

AprOK.  NEWMAN. 

[  66  ]  (4  M.  &  S.  66—71 ;  S.  C.  at  Nisi  Prius,  1  Stark.  101—102.) 

In  debt  on  bond,  conditioned  for  the  performance  of  several  things,  if 
one  of  them  be  void  at  the  common  law,  yet  the  bond  may  be  good  for 
the  others. 

In  debt  on  bond,  dated  the  18th  of  May,  1780,  for  14,(XXM., 
made  by  the  defendant,  son  of  H.  Newman  the  testator,  to  the 
said  H.  N.,  the  condition  recited  that  by  the  will  of  one  N. 
deceased,  the  said  H.  N.  (the  testator)  had  an  estate  for  life 
expectant  upon  the  death  of  F.  Newman  his  brother,  without 
issue  male,  in  certain  manors,  lands,  &c.  in  North  and  South 
Cadbury  and  Sparkford  in  the  county  of  Somerset,  and  that  the 
defendant  who  had  married  the  daughter  of  F.  N.  was  remain- 
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der-man  in  tail,  and  that  it  had  been  agreed  between  the  said  Newman 
F.  N.  who  had  no  issue  male,  H.  N.  and  the  defendant,  that  a  Newman. 
common  recovery  should  be  suffered  in  order  to  bar  all  estates 
tail,  and  that  the  defendant  and  H.  N.  had  agreed  that  by  the 
deed  to  lead  the  uses,  the  estate  of  H.  N.  should  be  vested  in  the 
defendant  and  his  heirs,  &c,  and  that  the  defendant  should  pay 
on  or  before  the  13th  of  December  next  to  H.  N.  1,000Z.,  and 
7,500i.  within  six  months  after  the  death  of  F.  N.,  and  that  in 
case  the  benefices  or  livings  of  the  parish  churches  of  South 
Cadbury  and  Sparkford,  or  either  of  them,  should  at  any  time 
thereafter  become  vacant  during  the  joint  lives  of  the  defendant 
and  Edwin  Newman  his  brother,  then  a  minor,  and  if  at  the 
time  of  such  vacancy  the  defendant  should  be  entitled  to  the 
right  of  presentation,  and  the  said  Edwin  should  then  bet  quali- 
fied to  be  presented  and  admitted,  he  (the  defendant)  would 
present  the  said  Edwin  to  supply  such  vacancy,  and  to  be  the 
rector  of  the  said  benefice,  or  if  *at  the  time  of  such  vacancy  the  t  *67  J 
said  Edwin  by  reason  of  nonage  should  not  be  qualified  to  be 
presented,  and  should  not  be  qualified  within  six  calendar 
months  next  after  such  vacancy,  so  that  it  would  be  necessary 
for  the  defendant  to  present  some  other  person  to  prevent  a 
lapse,  then  the  defendant  would  upon  the  request  of  the  said 
Edwin,  or  upon  notice  in  writing  given  to  the  defendant  by  the 
said  Edwin,  at  any  time  after  he  should  be  qualified  to  be  pre- 
sented and  admitted,  procure  the  then  incumbent  to  resign  the 
said  rectory  into  the  hands  of  the  ordinary,  so  that  the  same 
might  again  become  vacant,  and  thereupon  the  defendant  should 
present  the  said  Edwin  to  be  rector  :  and  the  condition  was  for 
the  performance  of  these  several  things  agreed  to  be  done  by  the 
defendant.  And  all  this  appearing  upon  oyer  of  the  bond  and 
condition,  the  defendant  pleaded  that  before  and  at  the  time  of 
making  the  said  writing  obligatory  F.  N.  was  seised  of  the  said 
manors,  &c.  to  which  the  advowsons  of  the  churches  of  South 
Cadbury  and  Sparkford  respectively  belonged,  &c,  (as  in  the 
condition  of  the  bond)  and  that  the  agreement  in  respect  of  the 
several  things  agreed  to  be  done  by  the  defendant  was  simoniacal, 
whereby  the  said  writing  obligatory  is  wholly  void.  Demurrer. 
Joinder. 

c  c  2 
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Newman  Oaselee  in  support  of  the  demurrer  made  two  points,  1st, 

Newman,  that  the  condition  for  the  next  presentation  of  the  obligee's  son 
was  not  simoniacal ;  2ndly,  that  if  it  was,  yet  the  bond  was  only 
void  for  so  much,  but  was  good  for  the  residue.    *     *    * 

[  70  ]  Marryat,  contra.     *     *     * 

Lord  Ellenborough,  Gh.  J. : 

What  the  effect  of  a  bond  of  resignation  in  favour  of  a  son  might 
be,  was  not  I  believe  touched  upon  in  The  Bishop  of  London  v. 
Ffytche  ;t  though  perhaps  it  might  be  argued  that  there  is  no 
reason  for  any  distinction,  because  a  parent  would  be  more  open 
to  prejudice  and  improper  bias  in  favour  of  a  son  than  of  any 
other  person.  But  admitting  the  condition  of  this  bond  to  be 
[  *7i  ]  ill  as  to  one  part  of  it,  it  *seems  that  it  may  be  well  as  to  the 
other  parts ;  for  you  may  separate  at  the  common  law  the  bad 
from  the  good.  Supposing  therefore  we  held  it  to  be  simoniacal 
so  far  as  it  regards  the  presentation  of  the  son  of  the  obligee, 
yet  for  the  payment  of  the  two  sums  of  1,000?.  and  7,500J.  it  is 
exempt  from  all  vice.  Therefore  that  objection  would  not  be  a 
bar  to  this  action. 

Lb  Blanc,  J. : 

The  reason  for  making  an  exception  in  favour  of  a  condition 
for  presenting  a  son,  might  be,  because  it  was  not  for  a  money 
consideration. 

Dampibr,  J. : 

If  a  bond  to  resign  in  favour  of  a  particular  person  were  neces- 
sarily void,  the  objection  would  have  been  good  in  Johns  v. 
Lawrence  A  But  a  stipulation  to  resign  in  favour  of  a  specified 
person  does  not  seem  to  be  open  to  the  same  objection  as  if  it 
were  to  resign  generally,  because  the  latter  makes  the  incumbent 
but  a  mere  tenant  at  will  to  the  patron.  I  know  that  since  the 
case  of  The  Bishop  of  London  v.  Ffytche  it  has  been  considered 
that  bonds  of  resignation  in  favour  of  specified  persons  are  not 
illegal. 

Per  Curiam  :  Judgment  for  the  plaintiff. 

t  See  Cunningham,  Law  of  Simony,  52.  t  Cro.  Jao.  248,  274. 
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THE  KING  v.  VAtfTANDILLO.t  wis. 

(4  M.  &  S.  73—77.)  April  27. 

A  person  may  be  indicted  for  unlawfully  and  injuriously  carrying         [  73  ] 
a   child  infected  with   the  small-pox    along  a  public    highway,    in 
which  persons  are  passing,  and  near  to  the  habitations  of  the  King's 
subjects. 

The  defendant  was  indicted  for  carrying  her  child  while  in- 
fected with  the  small-pox  along  a  public  highway.  The  indict- 
ment charged,  that  on  the  20th  of  April,  in  the  54th  year  of  the 
King,  John  Vantandillo,  an  infant  of  about  the  age  of  one  year, 
was  infected  with  a  contagious,  infectious,  and  dangerous  disease 
and  sickness,  called  the  small-pox,  at,  &c. :  that  the  defendant, 
the  mother  of  the  said  J.  V.,  well  knowing  the  premises,  after- 
wards, and  whilst  the  said  J.  V.  was  so  infected,  on,  &c.  with 
force  and  arms  at,  &c.  unlawfully  and  injuriously  did  take  and 
carry  the  said  J.  Y.  into  and  along  a  certain  open  public  way 
and  passage  called,  &c.  used  for  all  the  King's  subjects  on  foot, 
in  which  public  way  and  passage  there  were  divers  liege  subjects, 
and  *near  unto  and  by  divers  dwelling-houses,  habitations,  and  [  *74  ] 
residences  of  divers  liege  subjects  then  and  there  dwelling,  in- 
habiting, and  residing,  and  into  a  certain  common  highway 
situate  in,  &c.  used  for  all  the  King's  subjects  on  foot,  and  with 
horses,  coaches,  carts,  and  carriages,  &c.  in  and  along  which 
said  common  highway  divers  liege  subjects  were  then  going, 
returning,  passing,  riding,  and  labouring,  and  amidst  and  among 
divers  liege  subjects  who  were  then  and  there  in  the  said  com- 
mon highway,  and  had  met  and  assembled  together.  There 
were  other  counts,  and  the  indictment  concluded,  "  to  the  great 
danger  of  infecting  with  the  said  contagious,  infectious,  and 
dangerous  disease  and  sickness,  called  the  small-pox,  all  the  liege 
subjects  who  on  the  said  days  and  times  were  in  and  near  the 
said  public  way  and  passage,  dwelling-houses,  habitations,  resi- 

t  Cited  in  judgments  in  the  fol-  Clarence  (1888)  22  Q.  B.  D.  23,  40, 

lowing  cases:— R.  v.  Ilicklin  (1868)  58  L.  J.   M.  C.  10,  59  L.  T.  780: 

L.  E.  3  Q.  B.   360,  376,  37  L.  J.  see  now  38  &  39  Vict.  c.  5ot  s.  126. 

M.  C.  89 ;  Metr.  Asylum  Dist.  v.  Hill  A  similar    case   is   R.    v.    Burnett^ 

(1881)  6  App.  Cas.  193,  207,  50  L.  J.  4  M.  &  S.  272,  p.  468,  post— R.  0. 
Q.  B.  353,  44  L.  T.   653;    R.  v. 
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dences,  and  common  highway,  and  who  had  not  had  the  said 
disease  and  sickness,  to  the  damage  and  common  nuisance  of  all 
the  said  liege  subjects,  to  the  evil  example  of  all  other  persons 
in  like  cases  offending,  and  against  the  peace,"  &c. 

And  now,  the  defendant  having  suffered  judgment  by  default, 
appeared  to  receive  the  sentence  of  the  Court. 

Owen  moved  in  arrest  of  judgment,  that  this  was  an  indict- 
ment of  the  first  impression.  He  observed,  that  the  defendant 
was  not  indicted  for  inoculating,  or  causing  the  child  to  be  inocu- 
lated with  an  infectious  disease ;  for  it  is  not  stated  how  the 
child  came  by  it.  And  it  is  consistent  with  this  indictment  that 
the  child  might  have  caught  the  disease ;  and  supposing  it  had, 
might  not  the  mother  carry  it  through  the  street  in  order  to  pro- 
cure medical  advice  without  being  subject  to  be  indicted  for  *it? 
Therefore  the  indictment  ought  to  have  shewn  that  the  act  was 
unlawful ;  and  it  ought  also  to  have  alleged  that  there  was  some 
sore  upon  the  child  at  the  time  when  it  was  so  carried,  by 
analogy  to  the  writ  "  de  leproso  amovendo"  which,  it  seems,  lay 
only  for  those  who  appeared  to  the  sight  of  all  men  by  their 
voice  and  sores  to  be  lepers,  and  not  for  those  infected  with  the 
disease,  but  not  outwardly  in  their  bodies,  t  And  if  the  merely 
alleging  that  the  disorder  is  infectious  and  dangerous  to  the  sub- 
jects, be  sufficient,  there  is  a  multitude  of  diseases,  of  which  the 
same  may  be  predicated,  and  consequently  the  patient  during 
the  continuance  of  any  such  disease  must  never  go  abroad  at 
all ;  so  difficult  will  it  be  to  draw  the  line.  The  only  offences 
against  the  public  health  of  which  Hawkins  speaks,  are  spread- 
ing the  plague  and  neglecting  quarantine;!  and  Lord  Habd- 
wicke,  it  appears,  thought  the  building  of  a  house  for  the  recep- 
tion of  patients  inoculated  with  the  small-pox  was  not  a  public 
nuisance,  and  mentioned  that  upon  an  indictment  of  that  kind 
there  had  lately  been  an  acquittal.  And  he  added,  that  the  fears 
of  mankind,  though  they  may  be  reasonable,  will  not  create  a 
nuisance.  § 

Park  and  Gurney,  contra,  mentioned  the  circumstance  of  a 
t  See  Fitz.  N.  B.  534.       %  Hawk.  P.  0.  o.  52, 53.        §  Anon.  3  Atk.  750. 
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bill   having  been  introduced  into  Parliament   during  the  last    The  Kino 
sessions,  for  the  purpose  of  subjecting  this  offence  to  a  punish-     vantan- 
ment,   and  that  it  had  been  rejected  upon  the  ground   (then       DILLa 
suggested  by  the  law  officers)  that  it  would  restrain  the  common 
law  proceeding ;  upon  which  occasion  it  was  taken  for  granted, 
that  to  carry  *infected  persons  about  the  streets  of  London  was       [  *76  ] 
an  indictable  offence.     And  Lord  Hale  expressly  mentions  the 
small  pox  as  one  of  those  contagious  diseases,  which  if  a  man  be 
infected  with,  and  goes  abroad,  whereby  another  be  infected  and 
dies,   it  is  a  great  misdemeanour  in  him.t     Considering  the 
circumstances  of  this  case,  it  would  be  difficult  to  find  a  more  fit 
subject  for  prosecution.  J 

Lord  Ellbnborough,  Gh.  J.,  said,  that  if  there  had  been  any 
such  necessity  as  supposed  for  the  conduct  of  the  defendant,  it 
might  have  been  given  in  evidence  as  matter  of  defence;  but 
there  was  no  such  evidence,  and  as  the  indictment  alleged  that  it 
was  done  unlawfully  and  injuriously,  it  precluded  the  presump- 
tion that  there  was  any  such  necessity.  He  observed  that  the 
cases  put  by  Lord  Hale  were  put  as  instances,  and  that  this 
subject  had  come  under  discussion  in  Rex  v.  Sutton,  who  was 
indicted  in  the  year  1767  for  erecting  small  pox  houses. 

Le  Blanc,  J.,  in  passing  sentence,  observed  that  although  the 
Court  had  not  found  upon  its  records  any  prosecution  for  this 
specific  offence,  yet  there  could  be  no  doubt  in  point  of  law  that 
if  a  person  unlawfully,  injuriously,  and  with  full  knowledge  of 
the  fact,  exposes  in  a  public  highway  a  person  infected  with  a 
contagious  *disorder,  it  is  a  common  nuisance  to  all  the  subjects,  [  *77  ] 
and  indictable  as  such.  However,  the  Court  was  not  disposed 
upon  the  present  occasion  to  impute  to  the  defendant  an  inten- 
tion of  being  the  cause  of  the  consequences  which  had  followed. 
Neither  did  they  pronounce  that  every  person  who  inoculated  for 

t  Hale's  P.  C.  432.  narrow ;    that   there   was   a   small 

X  The  affidavit  in  support  o!  the  school  kept  there,  and  that  two  of 

prosecution  stated  that  the  passage  the  children  had  caught  the  disorder 

in  which  the  defendant  had  exposed  and  died. 

the  child  was  a  cul  de  sac,  extremely 
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The  King  this  disease  was  guilty  of  an  offence,  provided  it  was  done  in  a 
Vantak-  proper  manner,  and  the  patient  was  kept  from  the  society  of 
dillo.  others  so  as  not  to  endanger  a  communication  of  the  disease. 
In  such  a  case  the  law  did  not  pronounce  it  to  be  an  offence* 
But  no  person  having  a  disorder  of  this  description  upon  him, 
ought  to  be  publicly  exposed  to  the  endangering  the  health  and 
lives  of  the  rest  of  the  subjects. 

Tlie  defendant  teas  sentenced  to  imprisonment  in  the 
custody  of  the  Marshal  for  three  calendar 
montlis. 


1815.  CAEEUTHERS  v.  SYDEBOTHAM.f 

APHl  28-  (4  M.  &  S.  77—88.) 

[  77  ]  Where  a  ship,  being  under  conduct  of  a  pilot,  in  her  course  up  the- 

river  to  Liverpool,  was,  against  the  advice  of  the  master,  fastened  at  the 
pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and  left  there,  and  she 
took  the  ground,  and  when  the  tide  left  her,  fell  over  on  her  side  and 
bilged,  in  consequence  of  which  when  the  tide  rose  she  filled  with  water, 
and  the  goods  were  wetted  and  damaged :  Held,  that  this  was  a  strand- 
ing to  entitle  the  assured  to  recover  for  an  average  loss  upon  the  goods. 

The  assured  shall  not  be  prevented  from  recovering  against  the  under- 
writer an  average  loss  upon  a  damage  by  stranding  occasioned  by  the 
neglect  of  a  pilot  compulsorily  employed. 

Assumpsit  upon  a  policy  of  insurance,  and  the  money  counts* 
Plea,  general  issue.     At  the  trial  at  Lancaster  there  was  a 
verdict  for  the  plaintiff  for  33/.  15*.  2d.,  subject  to  the  opinion 
of  the  Court  upon  the  following  case  : 
[  78  ]  The  policy  was  effected  on  the  29th  of  November,  1813,  in  the 

usual  form,t  on  goods  on  board  the  ship  Alexander,  at  and  from 
any  port  in  the  United  States  of  America  not  south  of  Bhode 
Island  to  Liverpool.  On  the  7th  of  December,  1813,  the  ship, 
being  in  all  respects  fitted  for  the  voyage,  sailed  from  Bhode 
Island  with  a  cargo  consisting  of  staves,  of  barrels  of  pot-ashes, 
and  casks  of  flax  seed.    On  the  31st  of  Jan.  1814,  she  passed 

t    Cited   and  commented    on    in  J  The  usual  form  contains  a  me- 

judgment   of     Lord     Herschell,  morandum  by  which  seed  (among 

Thames    and  Mersey  Mar.  Ins.  Co.  other  things)  is  warranted  free  from 

v.  Hamilton  (1887)  12  App.  Cas.  484,  average,  unless  general,  or  the  ship 

497,  56  L.  J.  Q.  B.  626.— R.  0.  be  stranded. 
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Holyhead,  and  took  on  board  a  pilot  belonging  to  the  port  of  Cabbuthebs 

Liverpool,  duly  appointed  and  licensed;  and  on  the  next  day,        syde- 

about  nine  o'clock  in  the  morning,  she  entered  the  river  Mersey.      B0THAM- 

When  arrived  in  that  part  of  the  river  which  is  opposite  George's 

Dock,  the  captain  being  obliged  to  go  on  shore,  to  make  his 

report  at  the  custom-house,  and  to  transact  other  necessary 

business  of  the  ship,  particularly  desired  the  pilot  to  bring  her  to 

a  safe  anchorage  in  the  Mersey,  and  not  to  let  her  take  the 

ground,  stating  that  she  was  a  sharp-built  vessel,  and  would  not 

take  the  ground  with  safety.     The  pilot  notwithstanding  this 

information  proceeded  with  the  ship  towards  the  entrance  of 

George's  Dock  basin,  and  laid  her  a-ground  in  the  Mersey  on  a 

bank,  on  the  north  side  of  the  pier  of  the  basin.    When  the 

captain  returned  in  the  afternoon,  and  found  the  ship  in  this 

situation,  he  strongly  remonstrated  with  the  pilot,  and  urged 

him  to  heave  her  into  deep  water  as  soon  as  the  tide  flowed,  and 

to  bring  her  to  an  anchor  in  the  river.    About  the  same  time 

the  dockmaster  came  to  the  pier  head,  and  informed  the  pilot 

that  the  ship  could  not  be  got  into  dock  on  account  of  the  ice, 

*and  that  she  could  not  lie  where  she  was  in  safety.     At  flood       [  *79  ] 

tide  the  ship  floated,  when  the  pilot,  in  the  absence  of  the  master, 

who  was  on  shore  on  necessary  business,  and  in  opposition  to  his 

advice,  took  her  up  to  the  pier  of  the  basin  of  George's  Dock,  and 

fastened  her  there  by  a  rope  to  the  shore,  with  the  intention  that 

she  should  take  the  ground  when  the  tide  fell,  and  having  thus 

fastened  her,  he  left  her  about  eight  o'clock  in  the  evening 

under  the  command  of  the  mate,  the  captain  being  still  detained 

on  shore.     Soon  after  the  pilot  quitted  her,  and  before  the 

captain   returned,  the  mate  was  impressed  and  taken  to  the 

rendezvous  house,  where  he  was  detained  all  night.    About 

nine  o'clock  the  vessel  took  the  ground  astern,  soon  after  which 

the  captain  returned  on  board,  and  about  midnight  the  water 

leaving  the  ship,  she  fell  over  on  the  side  farthest  from  the  pier 

with  such  violence  that  she  bilged  and  broke  many  of  her  timbers, 

and  lay  upon  her  larboard  beam  ends.     When  the  tide  rose 

again  she  righted,  but  with  ten  feet  water  in  the  hold,  by  which 

the  pot-ashes  and  flax  seed  were  completely  wetted  and  damaged 

before  they  were  or  could  have  been  discharged,  and  safely 
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Cabbuthebs  landed  at  Liverpool.    Every  exertion  was  made  to  pump  the 

Syde-       vessel  to  bring  her  up  to  the  dock-gates,  and  to  discharge  her 

botham.      carg0  with  an  possible  dispatch.     It  was  necessary  to  take  the 

vessel  into  the  graving  dock  to  be  repaired,  when  it  was  found 

that  in  addition  to  the  other  damage  she  had  lost  her  false  keel. 

The  defendant  had  paid  sufficient  to  cover  all  the  loss,  except 

upon  the  flax  seed,  which  amounts  to  88Z.  15*.  2d.  for  which  this 

action  is  brought.     The  case  then  referred  to  stat.  37  Geo.  HI. 

[  *go  ]       c.  78,  for  the  regulation  of  pilots  in  the  port  of  Liverpool,  *and 

to  52  Geo.  III.  c.  89,  +  for  the  regulation  of  pilots  on  the  coast  of 

England. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  the  said  sum  of  88J.  15$.  2d.  If 
the  Court  should  be  of  opinion  that  the  plaintiff  is  entitled,  a 
verdict  to  be  entered  for  him  accordingly ;  if  otherwise,  a  nonsuit 
to  be  entered. 

Joy  contended  that  the  plaintiff  was  entitled  upon  two 
grounds ;  1st,  because  here  was  a  stranding  of  the  ship  within 
the  meaning  of  the  policy ;  2ndly,  because  such  stranding,  though 
occasioned  by  the  negligence  of  the  pilot,  was  nevertheless  a  peril 
for  which  the  underwriter  shall  be  answerable.  1st,  He  said, 
that  to  constitute  a  stranding,  it  need  not  be  occasioned  by  the 
force  of  the  winds  and  waves,  neither  need  the  place  upon  which 
the  ship  grounds  be  strictly  a  strand.  And  he  cited  Johnson's 
Dictionary,  Skinner's  Etymologicon  LingusB  Anglican®,  Falconer's 
Marine  Dictionary,  for  the  etymology  of  the  noun,  "  strand ; " 
and  Neuman's  Marine  Dictionary,  for  that  of  the  verb  "  to 
strand,"  which  imports  not  only  in  an  active  sense,  "  to  drive 
upon  the  strand,"  but  also  in  a  neuter  sense,  "  to  lie  immoveable 
and  damaged  upon  the  strand,"  in  the  same  sense  as  the  French 
naval  term,  "echouer"  i.e.  "toucher,  donner — ou faire donner  sur 
U  sable'1  And  thus  in  Dobson  v.  Bolton,  sittings  after  Easter 
Term,  1799,  Lord  Kbnyon  ruled  that  a  ship  which  was  damaged 
upon  some  wooden  piles  in  the  Wisbeach  river,  was  stranded. 
So  in  Burnett  v.  Kensington,l  the  jury  upon  the  first  trial  thought 

t  Now  superseded  by  the  pilotage  Act,  1854  (17  &  18  Vict.  c.  104).— B.  C. 
clauses  of   the  Merchant  Shipping         J  4  B.  R.  424  (7  T.  IL  210). 
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that  it  was  not  a  stranding  if  the  vessel  got  off  the  ground  and  cabbuthers 
prosecuted  her  voyage,  but  that  *stranding  meant  where  she  g^E- 
took  the  ground  and  bilged  so  as  to  be  incapable  of  proceeding  botham. 
on  her  voyage :  but  that  was  held  to  be  erroneous,  and  was  *■  * 
afterwards  set  right  upon  another  trial,  where  the  stranding  was 
established.  And  in  Nesbitt  v.  Lushington,\  Lord  Kenyon 
considered  the  memorandum  as  of  a  very  extensive  meaning, 
saying  that  it  was  inserted  to  prevent  disputes,  and  the  under- 
writer thereby  agreed  to  ascribe  the  loss  to  the  stranding,  as  the 
most  probable  occasion,  though  the  fact  cannot  always  be  ascer- 
tained. 2ndly,  Though  this  stranding  was  occasioned  by  the 
misconduct  of  the  pilot,  yet  shall  the  underwriter  ba  answerable. 
This  point  was  before  the  Court  of  Exchequer  in  the  last  Term, 
in  The  Attorney-General  v.  Case,  which  was  an  information  filed 
against  the  defendants  to  recover  a  compensation  for  damage 
done  by  their  ship  running  foul  of  two  King's  ships,  and  the 
defence  was,  that  their  ship  was  not  at  the  time  under  the 
command  of  their  servants,  but  of  a  Liverpool  pilot  appointed 
under  stat.  37  Geo.  III.  c.  78  (Liverpool  Pilot  Act),  and  the  Court, 
after  argument,  intimated  a  strong  opinion  that  the  defence  was 
good.  So  in  this  case  it  will  be  found  upon  a  consideration  of 
that  statute,  as  well  as  of  stat.  52  Geo.  III.  c.  89  (the  General 
Pilot  Act),  that  the  owner  is  protected  from  responsibility  for  the 
acts  of  the  pilot.  For  the  87  Geo.  III.  c.  78,  places  in  the  hands 
of  a  committee  the  power  over  pilots  for  the  port  of  Liverpool, 
as  well  to  appoint  and  licence  as  to  punish  and  dismiss  them, 
and  obliges  all  vessels  under  a  penalty  to  take  the  first  pilot,  so 
appointed,  who  presents  himself  and  his  licence,  1  and  such  pilots 
are  said  to  have  the  *charge  of  ships  while  in  the  river.  §  Then  [  *82  ] 
comes  the  52  Geo.  III.  c.  89,  of  which  sect.  30  |j  enacts,  that  no 
owner  or  master  of  any  ship  shall  be  answerable  for  any  loss, 
nor  be  prevented  from  recovering  upon  any  contract  of  insurance 
by  reason  of  any  neglect,  default,  &c,  of  any  pilot  taken  on 
board  under  any  of  the  provisions  of  that  Act.  Now  a  pilot 
taken  on  board  under  the  local  Act  is  also  under  the  provisions 

t  2  E.  E.  519  (4  T.  E.  783).  ||  See  now  17  &  18  Vict.  o.  104, 

X  Ss.  24,  37.  s.  388.— E.  0. 

§  S.  36. 
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Caheuthebs  of  the  general  Act.    For  the  general  Act  extends  to  all  local  Acts ; 

Syde-  an<^  'h**  *s  plain  from  its  title,  which  is  general,  viz.  "for  the 
botham.  regulation  of  pilots,  &c.  on  the  coast  of  England,"  and  from  its 
preamble,  which  refers  to  the  several  local  Acts  that  have  been 
passed,  and  that  it  is  necessary  that  the  names  of  all  pilots  in 
England  should  be  known,  and  also  from  many  other  provisions 
contained  in  the  Act,  which  relate  to  every  pilot,  t  If  this  be  so, 
the  plaintiff's  right  may  be  determined  upon  the  statute  alone. 
But  if  it  rested  upon  principle  whether  he  should  be  liable  for 
what  the  pilot  has  done,  it  might  be  asked,  does  the  law  hold  any 
one  liable  for  the  acts  of  another  who  is  not  of  his  own  choosing 
but  imposed  upon  him  by  the  law  ?  The  case  of  Nicholson  v. 
Mouncey  \  affords  the  answer,  that  it  does  not,  even  where  the 
party  has  a  control  left  him,  which  in  this  case  the  plaintiff  had 
not.  And  agreeably  to  this  principle  Molloy  §  gives  the  reasons 
why  the  master  ought  to  be  responsible  for  the  acts  of  the 
mariners,  viz.  "  for  that  the  mariners  are  of  his  own  choosing, 
and  under  his  correction  and  government,  and  know  no  other 
superior  on  shipboard  but  himself;  and  if  they  are  faulty  he 
may  correct  and  punish  them,  and  justify  the  same  by  law ; " 

[  *83  ]  for  which  *he  cites  Hern  v.  Smith,  Boll.  Ab.  580.  But  as  to 
pilots  Beawes  speaks  thus, ||  that  "in  many  ports,  entrance  to 
harbours,  &c,  the  taking  a  pilot  is  not  a  voluntary  act,  but 
obligatory  on  the  master  ;  "  and  he  adds,  that  "  in  England  after 
a  pilot  is  taken  on  board  the  master  has  no  longer  any  command 
of  the  ship,  and  the  pilot  is  liable  to  an  action  for  an  injury  done 
by  his  personal  misconduct,  although  a  superior  officer  is  on 
board." 

IAttledale,  contra,  did  not  deny  that  the  place  where  the 
damage  happened  was  a  strand,  only  he  objected  in  respect  of 
the  cause  of  that  damage  here  was  not  a  stranding.  And  he 
argued  that  if  a  ship,  or  goods  on  board  her,  receive  an  injury 
while  she  is  lying  in  a  dry  harbour,  or  upon  a  strand,  not  having 
been  driven  thither  by  the  force  of  the  elements,  such  injury  was 
not  imputable  to  a  stranding  within  the  meaning  of  this  memo- 
randum, although  it  is  true  that  it  happened  upon  a  strand* 
t  Ss.  44,  49,  51,  53,  59.      %  13  B.  E.  501  (15  East,  384).       §  247.       ||  203. 


vol.  xvi.]  1815.    K.  B.    4  M.  &  S.  83—84.  897 

For  stranding  imports  that  it  is  occasioned  by  some  peril  of  the  Carruthebs 
seas,  and  therefore,  according  to  Thompson  v.  Whitmore9\  it  is  sydb- 
not  a  stranding  if  it  be  by  the  voluntary  act  of  the  party ;  as  if  botham. 
the  ship  be  laid  on  the  beach,  and  there  receive  damage  by  sea 
water,  this  shall  not  charge  the  underwriter  who  only  engages 
against  the  perils  of  the  seas.  So  here,  the  defendant  only 
engages  against  sea  perils,  and  not  against  such  perils  as  but 
for  the  place  where  the  ship  was  laid  by  the  act  of  the  pilot 
would  not  have  happened.  And  as  to  this  being  the  act  of  the 
pilot  and  not  of  the  master  or  mariners,  the  statute  never  meant 
to  alter  the  relation  of  the  pilot  as  servant  to  the  master,  but 
only  to  provide  *persons  that  should  be  capable  of  piloting.  The  [  *84  ] 
pilot  is  to  a  certain  extent,  though  not  to  the  same  extent  that 
the  mariners  are,  the  servant  of  the  master,  and  may  declare 
against  him  upon  his  retainer,  which  differs  this  case  from 
NicJwlson  v.  Mouncey.  And  it  seems  to  have  been  the  opinion 
of  Mansfield,  Ch.  J.  in  Huggett  v.  Montgomery ,J  and  Bowcher 
v.  Xoidstromft  (although  those  cases  were  determined  upon  a 
different  point,  viz.  the  form  of  action),  that  the  captain,  com- 
pelled as  he  is  by  the  statute  to  take  a  pilot  on  board,  is  never- 
theless answerable;  for  the  pilot  does  not  represent  the  ship. 
It  would  indeed  be  strange  if  the  saving  clause  (sect.  80)  of  the 
General  Pilot  Act,  after  the  pains  that  have  been  used  to  limit 
it  in  words  '•  to  pilots  taken  on  board  in  pursuance  of  any  of  the 
provisions  of  that  Act,"  should  be  construed,  as  the  plaintiff 
would  have  it,  to  extend  to  such  as  are  taken  on  board  in  pur- 
suance of  another  Act.  And  though  many  of  the  clauses  of  the 
general  Act  do  undoubtedly  by  their  language  extend  to  all  pilots 
lawfully  appointed,  yet  that  is  no  reason  why  the  above  clause, 
and  others  like  it,  such  as  the  87th,  40th,  and  52nd,  which  are 
restrained  in  their  enactments  to  that  Act,  should  be  extended 
farther ;  on  the  contrary,  the  very  differing  of  the  language  of 
these  clauses  denotes  a  difference  of  construction. 

Lord  Ellenborough,  Ch.  J. : 

Two  questions  arise  upon  this  case.  First,  whether  a  stranding 

12  R.  R.  642  (3  Taunt.  227).  $  10  R.  R.  608  (1  Taunt.  568). 

J  2  Bos.  &  P.  (N.  R.   446. 
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Cabbuthebs  of  the  ship  has  taken  place,  in  which  event  only  the  underwriter 
Syde-        W]U1  be  liable  for  damage  to  this  species  of  commodity :  and  in 

botham.      tkjg  case  thg  Bhjp  has  lain  on  the  strand,  the  Commodity  has 
*-       -"        had  sea  water  upon  it,  and  has  been  damaged,  which  is  one  of 
the. perils  insured  against;  and  all  this  has  happened  in  the 
course  of  the  voyage.      For   whether   the  ship  was  under  the 
conduct  of   the  pilot   or  the  master,  the  damage  is  equally   a 
damage  in  the  course  of  the  voyage,  and  so  within  the  scope  of 
the  policy.     The  only  remaining  question  then  is,  whether  that 
which  has  happened  is  to  be   considered  as  having  happened 
through  the  misconduct  of  the  master  and  mariners,  from  which 
the  underwriter  is  exempted.     Now  to  make  the  pilot  the  repre- 
sentative of  the  master,  and  consequently  to  exempt  the  under- 
writer from  liability  for  his  acts,  it  must  first  be  shewn  that 
there  is  a  privity  between  the  pilot  and  the  master,  so  that  the 
one  may  be  considered  as  the   representative  or   agent  of  the 
other.     But  does  the  master  appoint  the  pilot  ?    Certainly  not* 
The  regulations  of  the  General  Pilot  Act  t  impose  a  penalty  upon 
the  master  of  every  ship  which  shall  be  piloted  by  any  other 
person  than  a  pilot  duly  licensed,  within  any  limits  for  which 
pilots  are  lawfully  appointed.    And  there  is  an  exception  of  such 
places  for  which  pilots  are  not  appointed.    But  if  the  master 
cannot  navigate  without  a  pilot  except  under  a  penalty,  is  he 
not  under  the  compulsion  of  law  to  take  a  pilot  ?    And  if  so,  i& 
it  just  that  he  should  be  answerable  for  the  misconduct  of  a 
person,  whose  appointment  the  provisions  of  the  law  have  taken 
out  of  his  hands,  placing  the  ship  in  the  hands  and  under  the 
conduct  of  the  pilot?     The  consequence  is,  that   there   is  no 
privity  between  them.     In  general,  if  there  be  a  damage  arising 

[  *86  ]  from  a  marine  peril,  unless  that  damage  *be  induced  by  the  act 
of  the  master,  or  mariners,  or  owner  of  the  ship,  it  is  a  damage 
within  the  scope  of  the  policy.  Here  has  been  a  stranding  which 
has  occasioned  an  average  loss,  for  which  the  underwriter  will 
be  responsible  unless  it  has  been  occasioned  by  the  party's  own 
act.  And  how  can  that  be,  unless  the  act  of  the  pilot  who  is 
imposed  upon  the  master  by  law,  is  to  be  considered  as  his  act  ? 
It  appears   to  me,  therefore,    that   the  underwriter  is  liable ; 

t  Sect.  59. 
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because  this  does  not  fall  within  the  description  of  a  damage  Carbuthebs 
that  has  been  caused  by  the  act  of  the  assured  themselves,  but       sydk- 
by  the  act  of  the  pilot,  between  whom  and  the  assured  there  was     B0THAM- 
no  privity.     The  same  principle,  I  think,  governed  the  case  of 
Nicholson  v.  Motincey. 

Lb  Blanc,  J. : 

I  think  the  argument  is  against  the  underwriter  upon  both 
points.  The  underwriter  has  paid  as  upon  a  loss  except  in 
respect  of  a  particular  portion  of  the  cargo.  And  the  question 
is,  whether  there  has  been  a  stranding  within  the  meaning  of 
the  policy;  which  will  depend  upon  whether  that  which  has 
happened,  happened  in  the  course  of  the  voyage,  and  from  one 
of  the  perils  insured ;  the  perils  insured  being  all  the  ordinary 
perils  to  which  ships  in  the  course  of  navigation  are  liable.  It 
appears  that  the  master  was  compellable  by  law  to  take  on  board 
a  pilot,  and  it  was  in  consequence  of  his  misconduct,  that  the 
ship,  being  upon  an  element  to  which  the  insurance  extends,  was 
placed  in  such  a  situation  that  when  the  water  left  her  she  fell 
upon  her  side ;  and  thus  the  damage  happened.  Undoubtedly 
this  amounts  to  a  stranding;  because  the  ship  was  upon  a 
strand.  Therefore  the  only  question  is,  whether  this  is  a  peril 
which  the  underwriter  *insured  against :  and  I  think  that  it  is  ;  [  *87  3 
because  this  was  not  a  peril  occasioned  by  the  act  of  the  master 
or  mariners,  from  which  the  underwriter  shall  be  exempted,  but 
is  to  be  considered  as  the  act  of  the  pilot.  Independently  of  the 
general  principle,  the  Pilot  Act  provides!  "that  the  owner  of 
any  ship,  or  consignee  of  goods,  shall  not  be  prevented  from 
recovering  any  loss  or  damage  upon  any  contract  of  insurance, 
by  reason  of  any  neglect  of  any  pilot  taken  on  board  under  any 
of  the  provisions  of  that  Act."  And  what  are  the  provisions  of 
that  Act  ?  They  expressly  relate  to  pilots  appointed  and  taken 
on  board  under  the  regulations  existing  within  particular  districts. 
Such  are  the  provisions,  that  a  particular  description  of  the 
person  of  every  pilot,  shall  be  written  or  indorsed  on  his 
licence;  J  and  that  every  pilot  boat  of  every  corporation  or  society 
established  in  relation  to  pilotage,  or  of  any  person  authorised 
t  Sect.  30.  \  Sect.  44. 
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cabbuthebs  by  them  to  act  as  pilot,  shall  be  painted  in  a  particular  manner, 
Syde-  and  shall  carry  a  particular  vane  or  flag.t  And  sect.  59  ex- 
botham.  pre8Biy  applies  to  any  limits  for  which  pilots  have  been  or  shall 
be  appointed  by  lawful  authority,  making  the  master  compellable 
under  pain  of  a  particular  forfeiture  to  take  a  duly  licensed  pilot 
on  board.  Therefore  it  may  fairly  be  said  that  such  pilots  as 
are  taken  on  board  within  this  district,  are  taken  on  board  under 
the  provisions  of  the  general  Act ;  because  the  general  Act  relates 
in  its  provisions  to  pilots  appointed  for  limited  districts. 

Baylby,  J. ; 

I  am  entirely  of  the  same  opinion.  The  case  has  been  so  fully 
gone  into  by  my  Lord  and  my  brother  Lb  Blanc,  that  it  is  un- 
[  *88  ]  necessary  for  me  to  enter  *much  into  detail.  With  respect  to 
this  being  a  damage  occasioned  by  a  sea  peril ;  it  is  clear  that  it 
was  the  sea  water  which  occasioned  it.  Therefore  upon  that 
part  of  the  case  there  can  be  no  doubt.  The  case  of  Thompson 
v.  Whitmore,  and  Rowcroft  v.  Dunsmore9X  which  was  there  cited, 
are  distinguishable,  because  in  them  the  damage  was  primarily 
a  land  damage ;  the  injury  was  from  the  ship's  tumbling  over. 
On  the  other  ground  too  I  am  of  opinion,  that  the  ship  being  on 
the  strand  was  therefore  stranded  within  the  meaning  of  the 
policy.  And  this  being  a  case  where  the  master  of  the  ship  was 
bound  at  his  peril  to  take  a  pilot  on  board,  he  cannot  be  identi- 
fied with  the  pilot,  so  as  to  make  the  damage  that  has  happened 
through  his  neglect,  a  damage  occasioned  by  the  neglect  of  the 
master  or  owner. 

Per  Curiam  :  Judgment  for  the  plaintiff* 

t  Sect.  49.  \  12  E,  R.  at  p.  643. 
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GOODRIGHT,    ox    the    Demise    of    LLOYD    and  mi* 

Others,   v.  JONES  and   Others.  p— 

(4  M.  &  S.  88—93.)  [  88  ] 

Devise  to  testator's  wife  and  daughter  E.  jointly  during  his  wife's  life, 
and  from  and  after  her  decease  to  the  use  of  E.  for  life,  and  from  and  after 
her  decease  to  her  first  and  every  other  son,  according  to  seniority,  and 
for  want  of  such  sons  to  her  daughter  or  daughters  to  be  equally  divided, 
and  if  there  should  be  no  more  than  one  daughter,  to  her  use ;  and  in 
default  of  such  issue  of  his  daughter  E.,  to  his  daughter  M.  for  life,  then 
to  her  first  and  every  other  son,  subject  to  the  like  restrictions  and 
limitations,  and  for  want  of  such,  to  the  daughter  or  as  many  daughters 
of  M.  to  be  equally  divided ;  and  for  want  of  such,  to  his  daughter  C. 
for  life  (remainder  in  like  manner) ;  and  for  want  of  all  such  issues,  to 
his  own  right  heirs  for  ever :  Held,  that  the  remainder  to  M.  and  her 
children  was  not  a  contingent  remainder  defeasible  by  the  event  of  E.'s 
dying  and  Reaving  a  daughter,  in  whom  the  estate  vested;  but  that 
such  remainder  took  effect  in  the  children  of  M.  upon  the  death  of  the 
daughter  of  E. 

In  ejectment  for  a  messuage  and  lands,  with  the  appurtenants, 
called  Hendre,  in  Kilkennin  in  the  county  of  Cardigan,  there  was 
a  verdict  for  the  plaintiff  at  the  *Hereford  Assizes,  subject  to       [  *89  l 
the  opinion  of  the  Court  upon  a  case,  which  as  to  one  point  was 
thus: 

David  Evans  being  seised  in  fee,  &c,  by  his  will  dated  the 
19th  July,  1778,  devised  all  that  messuage,  tenement,  and  lands, 
with  the  appurtenants,  commonly  called  and  known  by  the  name 
of  Hendre,  with  all  and  singular  houses,  &c.  thereunto  belonging, 
to  his  wife  Jane,  and  to  his  daughter  Elizabeth,  spinster,  to  hold 
to  them  jointly  during  the  life  of  his  wife,  and  from  and  after 
her  decease  to  the  use  of  his  said  daughter  for  life,  and  from  and 
after  her  decease  to  the  first  and  every  other  son  of  her  body 
lawfully  to  be  begotten,  according  to  seniority  of  age  and  priority 
of  birth,  the  elder  always  to  be  preferred  before  the  younger ; 
and  for  want  of  such  sons,  to  the  daughter  or  daughters  of  the 
said  Elizabeth,  to  be  equally  divided  between  them  share  and 
Bhare  alike ;  and  in  case  there  should  happen  to  be  no  more 
than  one  daughter,  to  the  use  of  such  daughter ;  and  in  default 
of  such  issue  of  his  daughter  Elizabeth,  then  to  his  daughter 
Mary,  wife  of  John  David,  during  her  life  ;  then  to  the  first  and 
every  other  son  of  her  lawfully  begotten,    subject  to  the  like 
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Goodright  restrictions  and  limitations;  and  for  want  of  such,  to  the 
Jones,  daughter  or  as  many  daughters  of  his  said  daughter  Mary,  to  be 
equally  divided  between  them  share  and  share  alike  as  aforesaid; 
and  for  want  of  such,  to  his  daughter  Catherine,  wife  of  Thomas 
John,  for  life ;  and  from  and  after  her  decease,  to  the  first  and 
every  other  son  of  her  body  lawfully  begotten,  subject  to  the  like 
limitations  ;  and  for  want  of  such,  to  the  daughter  or  daughters 
of  her  body  as  aforesaid,  to  be  equally  divided  between  them 
share  and  share  alike ;  and  for  want  of  all  such  issues,  to  his 
I  *90  ]  own  right  heirs  for  ever."  The  testator  at  the  date  of  *his  will, 
and  also  at  his  death,  had  five  daughters,  Elinor,  Jane,  Catherine, 
Mary,  and  Elizabeth,  who  were  all  (except  Elizabeth)  married 
and  had  issue  in  his  lifetime.  The  testator  died,  and  Jane  his 
widow  and  his  daughter  Elizabeth  entered  upon  the  premises 
and  were  possessed.  Elizabeth  died,  and  Mary  her  only  child 
took  possession  of  an  undivided  moiety,  and  held  it  until  the 
death  of  Jane  the  widow,  and  upon  her  death  became  possessed 
of  the  whole,  and  afterwards  died  at  the  age  of  27  intestate  and 
without  issue.  At  her  death  the  defendants,  who  were  the 
daughters  and  only  children  of  Mary  David,  then  deceased,  the 
testator's  daughter,  and  next  devisee  named  in  the  will,  entered 
and  were  possessed  of  the  whole.  And  the  question  between 
them  and  the  lessors  of  the  plaintiff,  who  claimed  three-fourths 
as  heirs  of  the  testator's  other  three  daughters,  was,  whether  the 
limitation  in  favour  of  Mary  David  and  her  children  ever  took 
effect. 

Abbott  for  the  plaintiff  contended  that  the  remainder  to  the 
children  of  Elizabeth  was  for  life  only,  there  being  no  words  of 
inheritance  to  give  them  a  greater  estate ;  for  the  words  "  in 
default  of  such  issue,"  upon  which  the  remainder  over  is  limited, 
mean  the  same  as  "in  default  of  such  children."  Then  the 
devise  to  Mary  and  her  children  is  a  contingent  devise  only,  on 
the  event  of  there  not  being  any  child  of  Elizabeth  to  take ;  and 
if  there  should  be  a  child  of  Elizabeth,  then  the  remainder  over 
to  be  void.  It  is  a  contingency  with  a  double  aspect ;  Elizabeth 
was  unmarried  at  the  death  of  the  devisor ;  the  devise  is,  if 
Elizabeth  should  die  having  a  son  or  daughter,  the  remainder  is 
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to  vest  in  them  ;  but  if  she  has  no  *son  or  daughter,  then  it  is   Goodbight 
to  vest  in  Mary,  or  her  children,  otherwise   to   be   defeated.       Jones. 
Wherefore,  since  Elizabeth  died  and  left  a  daughter  in  whom  a       [  *9i  ] 
life  estate  vested,  the  limitation  over  to  Mary  and  her  children 
has  failed.     And  for  this  he  cited  Denn  v.  Page,}  Keene  v. 
Dickson, I  Hay  v.  Lord  Coventry ,§  Foster  v.  Lord  Romney,\\  Doe 
v.  Perryn,^  Rex  v.  Marquis  of  Stafford,}}  but  admitted  that  in 
the  two  last  the  estates,  upon  the  vesting  of  which  the  subsequent 
remainders  were  held  to  be  defeated,  were  estates  in  fee.    And 
as  to  what  was  held  in  Doe  v.  Dacre,\\  that  the  words  "for 
default  of  such  sons,"  did  not  make  the  remainders  over  con- 
tingent, that  was  upon  a  view  of  the  whole  will,  because  it 
appeared  that  the  testator  never  meant  his  heir  to  take  until 
there  should  be  a  complete  failure  of  the  issue  of  all  his  seven 
sisters. 

W.  E.  Taunton,  contra,  admitted  that  the  estates  limited  to 
Elizabeth  and  her  sons  and  daughters,  and  to  the  testator's 
other  two  daughters,  their  sons  and  daughters  in  succession, 
were  only  life  estates ;  which  might  well  be,  since  life  estates 
may  be  limited  to  unborn  children.  But  here  he  said,  as  in 
Doe  v.  Dacre,  it  was  plain  from  the  ultimate  limitation  to  his 
right  heirs  "  for  want  of  all  such  issues,"  that  the  testator  did 
not  intend  his  right  heirs  to  take  until  all  the  issues  of  his 
daughters  failed,  whereas,  as  the  plaintiff  would  have  it,  if  the 
first  taker  should  have  a  son  in  whom  the  remainder  should  vest 
but  for  an  instant,  all  the  subsequent  limitations  would  be  gone. 
And  he  was  proceeding  to  *observe  on  the  cases  cited,  but  was  [  *92  ] 
stopped  by  the  Court. 

Lord  Ellenborough,  Ch.  J. : 

It  appears  to  me  without  reference  to  other  cases  that  the 
testator  intended  to  give  successive  estates  for  life  to  his 
daughters,  inverting  the  order ;  first  he  gives  it  to  his  younger 

tlLB.  655.  n.  (11  East,  603  n).  ||  11  East,  594. 

X  1  R.  R.  764  (3  T.  R.  495,  1  Bos.  H1E.R.  757  (3  T.  R.  484). 

&  P.  254  n.)  1 1  8  R.  R.  668  (7  East,  521). 

§  1  R.  R.  652  (3  T.  R.  83).  \\  4  R.  R.  607  (1  Bos.  &  P.  250). 
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Ooodrioht  daughter  Elizabeth,  and  after  her  decease  to  the  first  and  every 
Jones.  other  son  of  her  body,  (under  which  devise  they  would  take 
estates  for  life,)  and  for  want  of  such  sons  to  the  daughters,  to 
be  equally  divided  between  them,  and  in  case  there  should  not 
be  more  than  one  daughter,  then  to  her,  and  in  default- of  such 
issue  to  his  daughter  Mary  with  the  like  limitations,  and  then 
to  his  daughter  Catherine  in  like  manner.  The  question  is 
whether  if  there  should  be  no  son  or  daughter  of  Elizabeth,  or  if 
being  any  such  they  should  fail,  the  testator  intended  that  the 
estate  should  go  over  to  the  next  in  remainder.  And  it  appears 
to  me  that  he  did  so  intend.  For  this  is  plain  from  the  ultimate 
remainder  "for  want  of  all  such  issues,"  to  his  right  heirs, 
that  the  testator  intended  that  nothing  should  go  over  to  his 
right  heirs  until  all  the  issue  of  his  three  daughters  had  com- 
pletely failed. 

Lb  Blanc,  J. : 

Taking  the  whole  will  together  I  think  the  words  "  in  default 
of  such  issue,"  mean  if  there  should  be  a  failure  of  issue. 

Bayley,  J. : 

Denn  v.  Page  and  Hay  v.  Lord  Coventry  do  not  go  so  far  as 
has  been  supposed ;  the  question  in  them  was  not  whether  the 
subsequent  limitations  should  be  defeated,  but  whether  the 
,  [  *93  ]  devisees  took  *life  estates,  or  estates  in  tail.  And  the  Court 
in  Doe  v.  Dacre  do  not  seem  to  have  followed  the  authority  of 
Keene  v.  Dickson,  neither  did  Lord  Kenton  much  approve  of 
Denn  v.  Page,  when  Doe  v.  Dacre  was  before  this  Court  in 
error,  t  Of  Keene  v.  Dickson  however  it  may  be  observed  that 
the  construction  was  such  as  to  effectuate  the  intention  of  the 
testator,  for  the  daughters  would  have  been  disappointed  if  it 
had  been  construed  that  the  remainder  over  vested.  But  here 
such  a  construction  will  disappoint  no  one. 

Dampier,  J.  : 

The  construction  contended  for  on  the  part  of  the  plaintiff 
would  disappoint  some  material  words  in  this  will.     By  the 
t  4  B.  E.  607  (8  T.  R.  112). 
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words  of  the  will  the  estate  was  not  to  go  over  to  the  devisor's  goodbight 
right  heirs  except  "  for  want  of  all  such  issues,"  that  is,  all  the  joyiss. 
sons  and  daughters  of  his  three  daughters.  The  construction  of 
the  plaintiff  would  reduce  it  to  this,  that  if  any  one  of  the  sons 
or  daughters  of  Elizabeth  should  take,  the  other  remainders 
were  to  be  at  an  end,  notwithstanding  there  were  sons  and 
daughters  of  Mary  and  Catherine.  But  I  construe  the  words 
"  in  default  of  such  issue,"  and  in  order  to  effectuate  the  inten- 
tion it  is  absolutely  necessary  so  to  construe  them,  in  this  way, 
viz.  if  there  be  no  issue,  or  if  being  issue  it  should  fail.  The 
consequence  is,  that  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 


ROSE  and   Others  v.  MILES.t  isi5. 

(4  M.  &  8. 101—104 ;  Bigelow,  L.O.  on  Torts,  460 ;  2  Ames,  Sol.  Oa.  585.)  Ma*  2' 

Where  plaintiff  declared  that  before  and  at  the  time  of  committing  [  101  ] 
the  grievance,  he  was  navigating  his  barges  laden  with  goods  along  a 
public  navigable  creek,  and  that  defendant  wrongfully  moored  a  barge 
across,  and  kept  the  same  so  moored,  from  thence  hitherto,  and  thereby 
obstructed  the  public  navigable  creek,  and  prevented  the  plaintiff  from 
navigating  his  barges  so  laden,  per  quod  plaintiff  was  obliged  to  convey 
his  goods  a  great  distance  over  land,  and  was  put  to  trouble  and  expense 
in  the  carriage  of  his  goods  over  land :  Held,  that  this  was  such  a  special 
damage  for  which  an  action  upon  the  case  would  lie. 

Error  to  reverse  a  judgment  of  the  Common  Pleas.  The 
plaintiff  declares  in  one  of  the  counts,  that  whereas  the  plaintiff 
before  and  at  the  time  of  committing  the  grievances  by  the 
defendants,  was  lawfully  possessed  of  certain  barges  and  other 
craft  laden  with  goods,  wares,  and  merchandizes  of  the  plaintiff, 
and  just  before  and  at  the  time  of  committing  the  grievances  was 
navigating  his  said  barges  and  craft  so  laden  along  a  certain 
navigable  creek,  part  of  a  certain  public  river,  situate,  &c,  yet 
the  defendants  well  knowing  the  premises,  but  contriving  and 
wrongfully  and  unjustly  intending  to  injure  the  plaintiff,  and  to 

t  See  the  principle  of   this  and  2  H.  L.  175;   36  L.  J.  Q.  B.  205 ; 

similar  cases  discussed  in  Ricket  v.  see,  too,  Barber  v.  Penley,  '93,  2  Ch. 

Mtt.  By.  Co.,  5  B.  &  S.  149;  34  L.  J.  447,  3  R.  489,  62  L.  J.  Ch.  623.— 

a  B.  257  ;  and  (H.  L.  1867)  L.  R.  R.  0. 
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Rose  prevent  him  from  navigating  his  barges  and  craft,  so  laden  as 
miles.  aforesaid,  along  the  said  public  navigable  creek,  heretofore,  to 
wit,  on,  &c.  wrongfully  and  injuriously  moored  and  fastened, 
and  caused  to  be  moored  and  fastened,  a  certain  barge  across  the 
said  public  navigable  creek  and  the  channel  thereof,  and  kept 
and  continued  the  said  barge  so  moored  and  fastened  across  the 
said  navigable  creek,  and  the  channel  thereof,  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  and  thereby  during  all  the 
time  aforesaid  obstructed  the  said  public  navigable  creek  and 
the  channel  thereof,  and  thereby  prevented  the  plaintiff  from 
navigating  his  said  barges  and  craft  so  laden  along  the  said 
public  navigable  creek;  by  reason  of  all  which  premises  the 
plaintiff  was  not  only  during  all  the  time  aforesaid  obliged  to 
convey  all  his  said  goods,  wares,  and  merchandizes,  a  great 
distance  over  land,  but  was  also  during  the  time  aforesaid  put  to 
[  *102  ]  *  great  trouble  and  inconvenience  in  carrying  on  his  business, 
and  hath  been  obliged  to  expend  divers  large  sums  of  money,  to 
wit,  500L,  in  and  about  the  carriage  of  his  said  goods,  wares,  and 
merchandizes,  over  land  as  aforesaid. 

Plea,  not  guilty ;  and  a  general  verdict  for  the  plaintiff  upon 
the  whole  declaration,  with  20a.  damages.  And  the  errors 
assigned  were,  that  the  supposed  obstructions  in  the  public 
navigable  river  in  the  declaration  mentioned,  are  in  the  nature 
of  a  common  nuisance  to  all  the  subjects  of  the  realm,  and  not 
of  a  particular  or  private  injury  to  the  plaintiff ;  and  it  is  not 
shewn  that  the  plaintiff  has  actually  incurred  or  sustained  any 
special  damage  by  reason  of  such  obstructions.  Also,  that  the 
plaintiff  has  brought  a  personal  civil  action,  and  recovered 
damages  therein  for  a  grievance  or  nuisance  remediable  only  by 
criminal  prosecution.  Also,  that  the  declaration  is  not  sufficient 
in  law,  &c.    Joinder  in  error. 

Marryat,  in  support  of  the  errors,  contended  that  the  rule 
of  law  was  clear,  that  for  a  common  nuisance  in  a  public  high- 
way the  remedy  is  by  indictment  and  not  by  action,  unless  there 
be  some  special  damage  alleged ;  the  reason  of  which  rule  is  for 
the  avoiding  of  multiplicity  of  suits;  for  if  this  plaintiff  may 
have  an  action,  by  the  same  rule  every  person  navigating  the 
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creek  may  have  the  like  action.  Wherefore  the  plaintiff,  in  Rosa 
order  to  maintain  this  action,  ought  to  shew  a  particular  miles. 
damage.  Thus  it  was  considered  in  Chichester  v.  Lethbridge ;  t 
and  thus  according  to  Hubert  *v.  Groves  \  the  mere  obstruction  [  *103  ] 
of  the  plaintiffs  trade,  or  as  it  was  resolved  in  Painev.  Partrich,§ 
the  delaying  him  in  his  journey  a  little  while,  by  reason  whereof 
he  is  damnified,  or  some  important  affair  is  neglected,  is  not 
such  a  special  damage  for  which  an  action  on  the  case  will 
lie,  but  the  particular  damage  ought  to  be  direct  and  not 
consequential,  as  for  instance,  the  loss  of  his  horse,  or  some 
corporal  hurt.  Now  in  this  case  the  plaintiff  has  not  declared 
for  any  particular  damage,  but  generally  that  his  craft  was 
obstructed,  by  reason  of  which  he  was  compelled  to  take  his 
goods  another  way,  and  put  to  inconvenience  and  expense,  all 
which  is  consequential,  and  must  be  common  to  every  one  who 
before  used  the  way,  and  there  is  no  direct  damage  to  his 
property  or  person. 

Lord  Ellenborough,  Ch.  J. : 

In  Hubert  v.  Graves  the  damage  might  be  said  to  be  common 
to  all,  but  this  is  something  different,  for  the  plaintiff  was  in  the 
occupation,  if  I  may  so  say,  of  the  navigation ;  he  had  com- 
menced his  course  upon  it,  and  was  in  the  act  of  using  it  when 
he  is  obstructed.  It  did  not  rest  merely  in  contemplation. 
Surely  this  goes  one  step  farther ;  this  is  something  substantially 
more  injurious  to  this  person,  than  to  the  public  at  large,  who 
might  only  have  it  in  contemplation  to  use  it.  And  he  has  been 
impeded  in  his  progress  by  the  defendants  wrongfully  mooring 
their  barge  across,  and  has  been  compelled  to  unload  and  to 
carry  his  goods  over  land,  by  which  he  has  incurred  expense, 
and  that  expense  caused  by  the  act  of  the  defendants.  If  a 
man's  time  or  his  money  are  of  any  *  value,  it  seems  to  me  that  [  *104  J 
this  plaintiff  has  shewn  a  particular  damage. 

Baylby,  J. : 

The  defendants  in  effect  have  locked  up  the  plaintiffs  craft 

t  Willes,   71 ;    see  also  Co.  Lit.         J  1  Esp.  148. 
66  a.  §  Carth.  191. 
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Robe       whilst  navigating  the  creek,  and  placed  him  in  a  situation  that 
Miles,       be  unavoidably  must  incur  expense  in  order  to  convey  his  goods 
another  way. 

Dampier,  J. : 

The  present  case  I  think  admits  of  this  distinction  from  most 
of  the  other  cases,  that  here  the  plaintiff  was  interrupted  in  the 
actual  enjoyment  of  the  highway.  The  expense  was  incurred  by 
the  immediate  act  of  the  defendants,  for  the  plaintiff  was  forced 
to  unload  his  goods,  and  carry  them  over  land.  If  this  be  not  a 
particular  damage,  I  scarcely  know  what  is. 

Per  Curiam  :  Judgment  affirmed. 


i8i5.  WEBB  v.  JIGGS  and  MARTHA  his  WiFE.t 

May  3. 
(4  M.  &  S.  113—120.) 

[  113  ]  Debt  does  not  lie  at  the  common  law,  nor  by  stat.  8  Ann.  c.  14,  for 

the  arrears  of  an  annuity  or  yearly  rent  devised  payable  out  of  lands  to 
A.  during  the  life  of  B.,  to  whom  the  lands  are  devised  for  life,  B.  paying 
the  same  thereout,  so  long  as  the  estate  of  freehold  continues. 

Debt.  The  plaintiff  declares  that  one  J.  Webb  was  seised  in 
fee  of  certain  lands  at  Iver,  in  Buckinghamshire,  and  being  so 
seised,  by  his  will,  duly  executed  according  to  the  statute,  gave 
and  bequeathed  to  the  plaintiff  an  annuity  or  yearly  rent  of  10Z. 
to  be  issuing  and  payable  yearly  and  every  year  during  the  life 
[  *in  ]  of  the  defendant  *  Martha  out  of  the  said  lands,  and  also  gave 
and  bequeathed  the  said  lands  to  the  said  Martha  and  her  assigns 
for  her  life,  she  paying  thereout  in  manner  aforesaid  to  the 
plaintiff  the  said  annuity  or  yearly  rent,  and  afterwards  the  said 
J.  Webb  died,  and  his  will  was  duly  proved,  whereupon  the  said 
Martha  became  seised  as  of  freehold  for  her  life  of  the  said  lands, 
and  the  plaintiff  became  entitled  to  the  said  annuity  or  yearly 
rent,  and  afterwards  the  said  Martha  married  the  other  defendant 
Jiggs,  whereby  they  became  seised  of  the  lands  as  of  freehold  in 
right  of  the  said  Martha  for  her  life,  and  so  the  plaintiff  avere 

t  Cited    in    the     judgment     of      (1875)  L.  E.   10  C.  P.  583,  584, 44 
Brett,  J.,  in   Whitaker   v.  Forbes      L.  J.  C.  P.  332,  33  L.  T.  258.— B.  Om 
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that  while  they  were  so  seised,  and  were  the  pernors  of  the       Webb 
profits  thereof,  75Z.  of  the  said  annuity  or  yearly  rent,  for  seven       jioqs. 
years  and  a  half,  ending  on  the  25th  of  March,  1814,  became  due 
from  the  defendants  as  the  pernors,  and  still  is  in  arrear  and 
unpaid,  whereby  actio  accrevit,  <fcc. 
Demurrer.    Joinder. 

[After  argument,  the  Court  took  time  for  consideration :] 

Lord  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment       [  118  ] 
of  the  Court : 

After  stating  the  pleadings,  his  *Lordship  said:  This  de-  L  *119  I 
murrer  was  argued  at  our  sittings  before  Hilary  Term  in 
Serjeants'  Inn  Hall,  when  it  was  contended  on  the  part  of  the 
defendants,  in  support  of  the  demurrer,  that  at  the  common  law 
an  action  of  debt  will  not  lie  for  a  rent  or  annuity  in  fee,  in  tail, 
or  for  life,  while  it  continues  a  freehold  interest.  And  this 
position  was  not  denied  on  the  other  side,  but  it  was  contended 
that  it  applied  only  to  legal  common  law  estates,  and  not  to 
devises  by  will ;  and  what  appears  to  have  been  said  by  Holt, 
Ch.  J.  in  Ewer  v.  Jones,  reported  in  2  Ld.  Ray.  937,  Salk.  415, 
and  6  Mod.  26,  27,  was  relied  on,  viz.  "  That  a  devisee  may 
maintain  an  action  at  common  law  against  the  terre-tenant  for  a 
legacy  devised  payable  out  of  land.  For  where  a  statute,  as  the 
Statute  of  Wills,  32  H.  VIII.  c.  l,t  gives  a  man  a  right,  he  shall 
have  an  action  to  recover  it  of  consequence ;  because  his  right  is 
created  by  Act  of  Parliament."  But  what  Lord  Holt  is  there 
stated  to  have  said  does  not  reach  this  objection ;  it  is  said  only 
generally  of  a  legacy  or  sum  of  money,  not  of  an  annuity  or  rent 
for  life,  in  tail,  or  in  fee ;  and  it  is  to  be  observed,  that  in  the 
case  of  a  legacy  payable  out  of  land,  unless  the  legatee  had  his 
remedy  by  action  of  debt,  founded  on  the  statute,  he  would  be 
wholly  without  remedy  in  the  courts  of  common  law ;  whereas 
the  annuitant  would  not  be  remediless,  but  would  have  an  assise 
to  recover  his  annuity.  J  And  no  authority  has  been  stated  where 
the  general  rule  of  law,  which  excludes  the  action  of  debt  as  a 

t  Explained  by  34  H.  VIII.  c.  5,      1838.— B.  C. 
both  now  repealed  by  1  Vict.  o.  26,  J  See  Brediman's  case,  6  Co.  Bep. 

e.  2,  except  as  to  wills  made  before      56  b. 
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Wbbb  remedy  for  rent  or  annuity  in  fee,  in  tail,  or  for  life,  has  been 
Jigos.  confined  to  annuities  or  rents  created  by  common  law  convey- 
[  #120  ]  ances,  as  contradistinguished  from  *annuity  or  rents  created  by 
devise,  nor  does  there  seem  any  reason  for  making  the  distinction. 
It  was  next  contended  on  behalf  of  the  plaintiff,  that  this  case 
was  within  the  provisions  of  the  4th  section  of  stat.  8  Ann.  c.  14, 
"for  the  better  security  of  rents,  and  to  prevent  frauds  by 
tenants;"  but  the  language  both  of  the  title  of  the  Act,  and  of 
the  enacting  clause,  shews  that  the  Legislature  contemplated 
only  the  case  of  rent  due  from  a  tenant,  holding  by  lease  or 
demise  under  his  landlord ;  which  is  not  this  case ;  this  being 
the  case  of  two  distinct  and  independent  devises,  of  the  land  to 
one  person  for  life,  and  to  another  of  an  annuity  issuing  out  of 
the  same  for  the  life  of  the  devisee  of  the  land,  created  by  the 
will  of  one  and  the  same  devisor,  and  without  any  such  original 
privity  between  the  devisee  of  the  land  charged  with  the  annuity, 
and  the  devisee  of  the  annuity  charged  thereupon,  as  subsists 
between  a  lessor  and  his  lessee.  We  are  therefore  of  opinion 
that  the  action  of  debt  is  not  maintainable  on  the  ground  of  this 
stat.  of  Ann.  c.  14,  any  more  than  it  is  upon  the  other  ground 
already  considered. 


1816.         FOED,   Widow,    and    Another,    Executors    of  H. 
*!!?•  FORD,   Clerk,   Deceased,   v.   KACSTERf 

[  130  ]  (4  M.  &  S.  130—139.) 

Oak  wood  of  more  than  20  years'  standing,  not  growing  from  acorns, 
but  from  old  stools,  which  stools  belonged  originally  to  trees  which  had 
stood  more  than  20  years,  were  held  not  to  be  so  clearly  entitled  by 
stat.  45  Ed.  III.  c.  3,  to  exemption  from  tithe,  as  to  make  a  verdict 
which  subjected  them  to  tithe  a  wrong  verdict. 

Debt  on  the  stat.  2  &  3  Ed.  VI.,  I  for  not  setting  out  tithe  of 
coppice  wood,  being  sylva  cadua,  &c.  Plea,  nil  debet  At  the 
trial  before  Dallas,  J.  at  the  last  Summer  Assizes  at  Hereford, 
the  case  was  thus  : 

t  Cause  was  shewn  at  Serjeants'         %  Bepealed    (subject    to    saving 
Inn  before  last  Hilary  Term,  in  the      clause)  S.  L.  B.  Act,  1887. — B.  G. 
absence  of  Dampier,  J. 
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The  woodland  in  question  consisted  of  a  number  of  acres  of  Fobd 
oak  coppice ;  the  whole  of  which,  by  a  regular  rotation  of  cutting  racstk*. 
a  part  every  year,  came  to  be  cut  down  once  every  15  years.  A 
great  proportion  of  this  coppice  grew  out  of  old  stools,  and  many 
of  these  growers  were  passed  by  and  left  standing  at  the  falling 
of  the  coppice,  some  for  two,  and  many  for  three  and  even  until 
the  fourth  falling.  These  were  denominated  black  poles,  and 
were  of  considerable  height  and  dimensions,  being  from  2  to  5 
inches  in  girth,  and  in  height  from  30  feet  upwards.  The  stools 
from  which  they  grew  were  many  of  them,  according  to  some  of 
the  witnesses,  the  stools  of  trees  as  old  as  the  wood  itself,  which 
had  been  a  wood  for  centuries,  and  all  were  stools  of  trees  above 
the  age  of  20  years  before  they  were  cut  down,  and  the  black 
poles  also  all  exceeded  that  age.  These  black  poles  were  barked 
before  felling,  and  then  cut  for  laths  and  posts  and  rails,  and 
into  timber  for  carpenters'  purposes.  *Woodlands  of  this  [  *13i  ] 
description  had  usually  paid  tithe  of  the  black  poles  as  well  as 
the  rest,  which  had  been  the  case  with  the  woodland  in  question, 
composition  having  been  paid  for  the  whole.  Most  of  the  wit- 
nesses proved  that  these  black  poles  were  not  accounted  timber 
in  that  country,  some  of  them  stating  that  nothing  was  timber 
but  what  is  six  inches  in  girth,  whether  it  grew  from  the  acorn 
or  not;  and  others,  that  nothing  which  grew  from  stools  was 
accounted  timber.  The  question  was,  whether  the  black  poles, 
as  well  as  the  coppice,  were  liable  to  pay  tithe.  The  counsel  for 
the  plaintiffs  mentioned  a  case  of  Lewis  v.  Snell,  in  which  they 
said  the  Court  of  Exchequer  had  lately  decided  that  germins  as 
well  above  the  age  of  20  years  as  under  were  subject  to  tithe. 

The  learned  Judge  left  it  to  the  jury  upon  the  evidence  whether 
the  black  poles  were  titheable,  stating  that  if  it  was  a  kind  of 
wood  exempted  by  the  statute,!  it  would  be  so  at  the  age  of  20 
years,  of  which  age  the  black  poles  appeared  to  be,  but  at  the 
same  time  intimating  his  opinion  to  them  that  they  were  not 
timber  trees.  And  he  added,  that  where  germins  grew  from  old 
stools  they  were  subject  to  tithe,  and  that  he  understood  the 
case,  as  cited  by  the  plaintiffs'  counsel,  to  have  determined  that 
such  germins  were  so  subject,  whether  of  the  age  of  20  years  and 
t  45  Ed.  III.  c.  3. 
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Fobd        upwards,  or  not.    The  jury  found  for  the  plaintiffs,  and  on  giving 
racstes.     their  verdict  said  that  black  poles  had  always  paid  tithe  in  their 
country. 

A  rule  nisi  for  a  new  trial  having  been  obtained  in  the  last 
Term,  upon  the  ground  that  this  was  a  species  of  wood  exempted 
from  tithe  by  stat.  45  Ed.  III.  c.  8. 

[After  argument  the  Court  took  time  for  consideration :] 

[  135  ]       Lord  Ellenborough,  Ch.  J.,  on  this  day  delivered  the  judgment 
of  the  Court : 

This  case  came  before  the  Court  upon  a  motion  for  a  new 
trial.  It  was  an  action  of  debt  on  the  stat.  2  &  8  of  Edw.  VI. 
for  tithes  of  wood,  and  the  question  was,  whether  the  jury  had 
not  improperly  treated  as  titheable  certain  wood  which  under  the 
statute  of  45  Edw.  III.  c.  3,  was  exempt  from  tithes.  This  was 
oak  wood  of  more  than  20  years'  growth,  not  growing  from  the 
acorn,  but  from  old  stools,  and  those  stools  belonging  to  trees, 
which  trees  before  they  had  been  cut  were  of  more  than  20  years* 
standing.  Some  of  the  witnesses  upon  the  trial  spoke  to  the 
girth  of  the  wood,  as  supposed  to  afford  the  proper  criterion  for 
determining  whether  it  was  timber  or  not,  which  was  clearly 
referring  to  a  wrong  standard,  and  it  was  suggested  upon  the 
argument  that  this  probably  might  have  led  the  jury  into  a 
mistake;  but  as  the  learned  Judge  told  the  jury  upon  his 
summing  up,  that  if  the  species  of  wood  was  such  as  to  entitle 
it  to  exemption,  it  would  be  entitled  to  exemption  as  soon  as  it 
was  20  years  old,  and  as  the  jury  stated  when  they  brought 
in  their  verdict  that  this  wood  always  paid  tithe  in  their  country 
(which  never  could  be  true  as  to  oaks  growing  from  acorns)  the 
verdict  could  not  have  proceeded  upon  this  false  standard  of  the 
girth,  but  must  have  been  found  upon  the  nature  and  character 
of  the  wood.  The  question  therefore  is,  whether  oak  wood,  of 
[*iS6]  more  than  *20  years'  standing,  growing  not  from  acorns  as 
original  or  maiden  trees,  as  they  are  called,  but  from  old  stools, 
which  stools  belonged  originally  to  trees  which  had  stood  more 
than  20  years,  are  so  clearly  and  universally  entitled  to  exemp- 
tion by  the  statute,  as  to  make  a  verdict  which  subjects  them  to 
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tithe,  necessarily  a  wrong  verdict.  And  we  are  of  opinion  that  Ford 
they  are  not  so  entitled,  and  consequently  that  the  verdict  bacsteb. 
which  has  subjected  them  to  tithe  is  not  necessarily  a  wrong 
verdict.  The  statute  45  Ed.  III.  c.  3,  states  it  as  the  complaint 
of  the  great  men  and  commons,  "  that  whereas  they  sell  their 
great  wood  {leur  gros  boys)  of  the  age  of  20  years,  or  of  40  years, 
or  of  greater  age,  to  merchants  to  their  own  profit,  or  in  aid  of 
the  King  in  his  wars,  parsons  and  vicars  of  holy  church  implead 
and  draw  the  said  merchants  in  the  spiritual  court  for  the  tithes 
of  the  said  wood,  in  the  name  of  this  wood  called  sylva  ccedua, 
whereby  they  cannot  sell  their  woods  to  the  very  value ;  "  and 
then  the  statute  ordains  "  that  a  prohibition  in  this  case  shall 
be  granted."  This  statute  therefore  does  not  import  to  exempt 
all  wood  of  20  or  40  years'  growth,  but  such  only  as  comes 
under  the  denomination  of  "great  wood,"  or  "gros  boys"  Two 
things  therefore  must  concur  to  exclude  or  privilege  wood  from  a 
liability  to  tithes,  viz.  its  being  of  the  specified  age  of  20  years 
or  more,  and  its  being  grosbois.  Grosbois  is  not  merely  hautbois, 
as  distinguished  from  subbois,  but  is  a  distinct  subject  from 
both.  In  the  petitions  in  Parliament,  21  Ed.  III.  c.  37,  the 
three  kinds  of  wood,  hautbois,  subbois,  and  grosbois  are  mentioned ; 
and  as  to  the  latter,  viz.  grosbois,  the  petition  treats  it  as  a 
clearly  untitheable  subject ;  for  the  commons  pray  that  the 
people  of  holy  church  may  be  forbidden  to  demand  tithe  :  as  to 
the  former  two  descriptions  of  wood  *they  pray  only  that  the  t  *137  J 
clergy>  *&  right  of  tithes  of  hautbois  and  subbois,  may  demand  or 
attempt  nothing  new,  but  only  that  (ceo)  and  in  those  places 
{en  les  lieux)  where  they  have  been  of  ancient  time  seised  as  in 
right  of  their  churches.  Sylva  ccedua  and  subbois,  or  under- 
wood, are  not,  it  should  seem  from  stat.  45  Ed.  III.  synonymous ; 
for  subbois  is  stated  to  be  comprehended  in  it,  not  to  be  it  itself, 
or  to  be  the  same  thing  with  it.  Sylva  ccedua  seems  to  compre- 
hend vi  termini,  besides  underwood,  all  such  wood  as  is  occa- 
sionally cut  either  in  body,  branch,  or  root,  with  the  statutable 
exception  only  of  gros  bois  properly  so  called,  when  it  is  of  that 
age  at  which  it  is  by  the  stat.  45  Ed.  III.  exempt  from  being 
tithed,  i.e.  of  20  years  or  upwards.  Gros  bois  is  considered  by 
Lord  Coke  in  2  Inst.  642,  as  signifying  what  is  by  common  law 
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Ford  or  the  custom  of  the  country  timber.  The  exemption  naturally 
Racsteb.  and  by  legal  consequence  embraces  whatever  constitutes  a  part 
of  the  gros  bois  or  timber  of  the  requisite  age,  but  it  will  not 
comprehend  that  which  never  made  a  part  of  or  co-existed  with 
the  gros  bois  of  the  due  age.  It  will  therefore  not  comprehend 
the  genuine  which  sprung  from  the  tree,  and  are  cut  before  it 
was  statutably  gros  bois,  nor  the  wood  which  grew  from  the  stool 
on  which  the  gros  bois  once  stood,  but  stands  no  longer,  which  is 
the  case  with  the  black  poles  in  question,  nor  the  germins  which 
sprung  from  the  root  of  what  was  once  the  root  of  gros  bois. 
To  be  privileged  it  must  have  been  once  an  accessary  to  a  then 
existing  and  privileged  principal  matter  of  gros  bois  of  20  years' 
growth  at  the  least.  The  position  in  2  Inst.  648,  "  If  a  man  cut 
down  timber  trees,  tithes  shall  not  be  paid  for  the  germins  or 
branches  which  grow  out  of  the  roots,  of  what  age  soever,  for 
[  *138  ]  *that  the  root  is  parcel  of  the  inheritance,  has  a  bad  reason 
assigned  for  it ;  for  every  tree  of  whatever  age,  and  every  part 
of  every  tree  growing,  is  properly  part  of  the  inheritance,  and 
the  authorities,  cited  in  the  margin,  viz.  Soby  v.  Molins, 
Plowd.  470,  and  11  Co.  Eep.  49,  are  not  sufficient  to  support  the 
position.  In  Plowd.  470,  the  question  whether  germins  growing 
out  of  the  old  stools  were  tithable,  where  the  tree  itself  was  cut 
down,  did  not  arise  in  that  case,  and  the  dicta  there  relate 
rather  to  what  grew  from  the  trunk,  where  the  tree  was  not 
itself  cut  down,  viz.  the  loppings  and  germins  of  hornbeam 
pollengers,  than  to  what  grew  from  the  old  root ;  and  what  is 
said  in  11  Go.  Rep.  49,  from  the  date  assigned  to  the  determination 
relied  upon,  i.e.  Pasch.  29  Eliz.  refers  probably  to  nothing  more 
than  an  opinion  of  Wray  and  Clench,  which  is  to  be  found  in 
Cro.  Eliz.  57,  and  Moor,  908,  and  which  are  both  of  Easter, 
29  Eliz.,  which  opinion  in  another  part  of  it,  where  it  says  that 
of  oaks  cut  under  20  years  of  age  no  tithe  is  due,  is  clearly 
wrong.  The  passage  therefore  in  2  Inst.  648  may  be  con- 
sidered as  standing  upon  no  prior  authority,  and  in  later  times 
it  has  certainly  been  impeached.  In  Walton  v.  Tryon,  Ambl.  138, 
2  Gwill.  882,  and  Burn's  Eccl.  Law,  (1751)  Lord  Hardwicke 
says,  "  2  Inst.  642,  8,  lays  down  some  general  rules,  which  have 
not  been  contradicted,  except  in  the  case  of  germins  growing 
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from  the  stools  of  trees  that  have  been  entirely  cut  down ;  and        f<>rd 

a. 

this  with  reason,  because  great  part  of  the  coppices  or  under-  raosteb. 
woods  of  the  kingdom  are  germins  from  such  stools  of  timber 
woods,  and  it  would  deprive  the  clergy  of  tithes  of  many  under- 
woods. It  was  asked,  says  he,  what  difference,  whether  germins 
grow  out  of  the  stools  of  trees  entirely  cut  down,  or  from  the  head 
*after  it  is  lopped  ?  In  answer,  there  is  great  difference ;  for  as  [  *139  1 
to  germins  from  stools  there  are  no  trees  remaining  from  whence 
they  can  derive  the  privilege,  in  the  other  case  there  are." 
Here  there  is  not  only  Lord  Hardwicke's  own  opinion  on  the 
point,  but  an  assertion  by  him  that  this  rule  of  Lord  Coke's  had 
in  later  times  been  contradicted.  And  there  are  two  cases  since 
in  which  it  is  clear  Lord  Coke's  rule  has  not  been  followed. 
In  Amber  v.  Jackson,  3  Wood,  225,  in  1769,  tithe  of  this  very 
description  of  wood  was  decreed  in  the  adjoining  county  of 
Salop.  The  question,  as  may  be  collected  from  the  pleadings, 
was,  whether  tithes  were  to  be  paid  for  873  black  poles,  of 
considerably  more  than  20  years  growth :  the  rector  insisted 
that  they  grew  from  old  stools,  the  owner  that  they  grew  from 
their  own  roots ;  witnesses  were  examined  on  both  sides,  and 
counsel  heard,  and  these  trees  were  adjudged  tithable.  This 
therefore  is  an  authority  in  point,  in  modern  times,  upon  this  very 
description  of  tree  in  an  adjoining  county,  and  the  Judges  who 
concurred  in  it  were  Parker,  C.B.  and  Smythb  and  Adams,  Bs. 
Walbank  v.  Hayward,  3  Wood,  512,  is  nearly  to  the  same 
effect.  And  upon  this  authority,  following  as  it  does  the  opinion 
of  Lord  Hardwicke,  and  contradicted  by  nothing  but  the  ques- 
tionable dictum  in  2  Inst.  643,  we  think  we  cannot  say  that  the 
verdict  in  this  case  is  wrong ;  and  the  rule  for  a  new  trial  must 
consequently  be  discharged. 

Rule  discharged. 
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1815.  POWEK  and  Another  v.   WHITMORE.f 

May*'  (4  M.  &  S.  141—151.) 

[  141  ]  The  wages  and  provisions  of  the  crew,  while  a  ship  remained  in  port, 

whither  she  was  compelled  to  go  for  the  safety  of  ship  and  cargo,  in 
order  to  repair  a  damage  occasioned  by  tempest,  were  held  not  to  be  the 
subject  of  general  average ;  nor  the  expenses  of  such  repair ;  nor  the 
wages  and  provisions  of  the  crew  during  her  detention  in  port,  to  which, 
she  returned,  and  was  detained  there,  on  account  of  adverse  winds  and 
tempest ;  nor  the  damage  occasioned  to  the  ship  and  tackle,  by  standing* 
out  to  sea  with  a  press  of  sail  in  tempestuous  weather,  which  press  of 
sail  was  necessary  for  that  purpose,  in  order  to  avoid  an  impending- 
peril  of  being  driven  on  shore  and  stranded. 

The  insurer  of  goods  to  a  foreign  country  is  not  liable  to  indemnify 
the  assured  (a  subject  of  that  country),  who  is  obliged  by  the  decree  of 
a  court  there,  to  pay  contribution  to  a  general  average,  which  by  the 
law  of  this  country  could  not  have  been  demanded,  where  it  does  not 
appear  that  the  parties  contracted  upon  the  footing  of  some  usage  among 
merchants  obtaining  in  the  foreign  country,  to  treat  the  same  as  general 
average,  but  such  usage  is  not  proved  merely  by  the  recitals  and 
assumption  made  in  the  decree. 

Assumpsit  on  a  policy  of  assurance  on  goods  valued,  on  board 
the  ship  St.  Thiago,  at  and  from  London  to  Lisbon,  the  interest 
in  one  H.  Teixeira  de  Sampayo ;  and  the  plaintiffs  declare  that 
after  the  sailing  and  in  the  course  of  the  voyage,  the  ship  and 
her  masts,  tackle  and  apparel,  were  by  the  force  of  the  winds  and 
weather  greatly  damaged  and  broken,  and  in  order  to  repair  the 
damage  and  to  enable  her  to  prosecute  and  complete  her  voyage, 
the  ship  was  forced,  with  the  goods  on  board,  to  go  into  the  port 
of  Cowes,  and  there  to  remain  for  four  weeks,  and  the  owners  of 
her  were  thereby  forced  to  and  did  expend  500Z.  in  pilotage,  and 
other  charges  in  going  into  and  out  of  the  said  port,  and  in  the 
paying,  feeding,  and  maintaining  the  master  and  mariners  while 
she  was  there  so  detained,  and  in  raising  and  procuring  money 

t  Distinguished,    Bent    v.    Smith  J.  in  Harris  v.  Scaramanga  (1872) 

(1869)  L.  R.  4  Q.  B.  414,  450,  38  L.  J.  L.  R.  7  C.  I\  481, 495,  41  L.  J.  C.  P. 

a  B.  144,  20  L.  T.  868.     Cited  in  170,  26  L.  T.  797.    And  upon  the 

judgment  of  Martin,  B.  in  Har-  former  point  the  principles  discussed 

rison  v.  Bank  of  Australasia  (1872)  in  Attivood  v.  Sellar  (1880)  5  Q.  B. 

L.  R.  7  Ex.  39,  49,  41  L.  J.  Ex.  36,  Div.  286, 49  L.  J.  Q.  B.  515,  42  L.  T. 

25  L.  T.  944;  in  judgment  of  the  644;  and  Svensden  v.  Wallace  (1884) 

Judicial   Committee  in   Messina  v.  13  Q.  B.  Div.  69;  affirmed  (H.  L. 

Petrococchino  (1872)  L.  R.  4   P.   C.  1885)  10  App.Cas.404,  54  L.  J.  Q,  B. 

144,  153.     The  last  point  (as  to  hur-  497,  52  L.  T.  901.— R.  C. 
den  of  proof)  questioned  hy  Brett, 
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for  those  purposes,  and  that  the  ship  being  repaired  set  sail  on  Power 
the  29th  of  December,  1810,  with  the  goods  on  board,  from  whitmosl:. 
Cowes  upon  her  voyage,  and  afterwards  in  the  prosecution  of 
it  was  by  the  force  of  the  winds  and  weather  in  imminent 
danger  of  being  driven  on  shore,  stranded,  and  lost,  with  the 
said  goods  on  board,  and  the  master  and  mariners,  for  the 
necessary  preservation  of  the  ship  and  cargo,  and  of  their  lives, 
and  in  order  to  avoid  the  *impending  peril,  stood  out  to  sea  with  C  #U2  ] 
the  ship  with  a  press  of  sail  more  than  the  ship  was  able  to  bear 
in  such  tempestuous  weather,  such  press  of  sail  being  necessary 
and  proper  to  carry  the  ship  out  to  sea,  and  to  keep  her  there, 
and  to  avoid  the  impending  peril,  and  thereby  and  by  means 
thereof,  the  masts,  bowsprits,  sails,  and  other  tackle  of  the  ship, 
were  broken  to  pieces,  blown  away,  and  greatly  damaged,  and 
the  ship  was  greatly  strained  and  injured,  and  that  the  ship  by 
the  means  aforesaid  having  escaped  the  impending  peril,  after- 
wards on  the  8th  of  January,  1811,  completed  her  voyage  and 
arrived  with  the  goods  at  Lisbon,  and  the  said  H.  T.  de  Sampayo 
was  afterwards  under  the  authority  and  orders  of  a  certain  Court 
at  Lisbon,  having  jurisdiction  of  divers  maritime  affairs,  and  of 
the  settlement  of  general  averages,  established  by  the  authority 
of  the  government  of  Portugal,  ordered  and  obliged  to  pay  2,000Z. 
as  contribution  and  general  average,  in  respect  of  the  expenses, 
losses  and  damages  incurred  as  aforesaid.  2nd  count  stated 
that  the  ship  sailed  on  her  voyage,  and  on  the  8th  of  January 
arrived  at  Lisbon,  (omitting  the  intermediate  circumstances,)  and 
that  H.  T.  de  Sampayo  was  afterwards  under  the  authority  and 
orders  of  a  certain  Court  at  Lisbon,  having  jurisdiction,  &c. 
ordered  and  obliged  to  pay  and  did  pay  2,(XXM.  in  respect  of 
certain  expenses,  losses,  and  damages  incurred  in  the  voyage 
mentioned  in  the  policy.    Money  counts.    Flea,  general  issue. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.,  at  the  London 
sittings  after  Trinity  Term,  1818,  there  was  a  verdict  for  the 
plaintiffs  for  661.  8s.  Ad.  subject  to  the  opinion  of  the  Court  upon 
this  case : 

The  insurance  was  effected  by  the  order  and  on  account  of 
H.  T.  de  Sampayo,  a  merchant  of  Lisbon,  and  *a  Portuguese      [  *i«  ] 
subject.    The  ship  being  in  every  respect  fitted  for  sea  sailed 
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Power  with  the  goods  from  London  on  the  21st  of  November,  1810,  upon 
Whitmore.  her  voyage,  and  having  encountered  strong  and  adverse  winds, 
and  heavy  seas,  was  on  the  6th  of  December  in  sight  of  the 
English  coast,  when  it  was  discovered  that  the  bowsprit  bitts 
had  given  way,  occasioned  by  the  heavy  labouring  of  the  ship 
then  under  her  courses  beating  to  windward,  and  in  a  most 
heavy  and  dangerous  sea.  The  master  being  apprehensive  that 
the  ship,  if  she  continued  in  that  situation,  would  be  in  great 
danger,  judged  it  prudent,  after  having  consulted  with  his 
officers,  to  put  into  port,  for  the  purpose  of  securing  the  bow- 
sprit ;  and  meeting  with  a  pilot  on  the  7th  he  was  enabled  to 
bring  his  ship  to  anchor  in  Cowes  roads  on  that  day.  All  the 
damage  was  occasioned  by  the  tempestuous  winds,  and  weather, 
and  heavy  seas,  and  the  putting  into  Gowes  was  a  prudent  and 
proper  measure,  necessary  for  the  safety  of  ship  and  cargo,  bat 
that  was  a  measure  also  occasioned  by  the  same  cause.  The 
ship  remained  at  Gowes  till  the  11th,  when  having  repaired 
her  damage  she  sailed  on  the  voyage,  but  on  account  of  adverse 
winds,  and  tempestuous  weather,  returned  to  Cowes  the  next 
day,  and  was  detained  there  by  adverse  winds  till  the  29th,  when 
she  again  sailed  on  her  voyage.  The  case  then  stated  the 
following  items  of  expenditure : 

Wages  of  the  captain  and  crew  from  the  time  of    £     s.    d* 
her  first  putting  into  Cowes,  to  the  time  of  her 
last  sailing  from  thence        ....    230 

Provisions  consumed  during  the  same  period        192 
[  *H4  ]  Bowsprit  bitts  repaired  at  her  first  putting  into 

Cowes 7 

Three  coils  of  rope  supplied  at  the  same  time  .    116 

The  case  also  stated  that  in  the  course  of  the  voyage  from 
Cowes  to  Lisbon  the  facts  took  place,  and  the  damages  were 
incurred,  as  stated  in  the  first  count,  and  that  upon  the  ship's 
arrival  at  Lisbon  the  master  instituted  proceedings  in  one  of  the 
Courts  of  justice  there,  called  the  tribunal  of  India  and  Mina, 
(being  a  Court  established  by  the  Portuguese  Government,  and 
having  jurisdiction  in  maritime  affairs,  and  over  the  matters  of 
that  suit  within  the  dominion^  of  Portugal,  and  over  Portuguese 


5 

8 

1 

0 

4 

0 

8 

0 

vol.  xyiJ        1815.    K.  B.    4  M.  &  S.  144—145.  419 


subjects,)  against  the  proprietors  of  the  cargo,  and  the  owners  power 
and  underwriters  of  the  ship,  for  a  contribution  by  way  of  whitmore. 
general  average  to  make  good  the  damages  and  extraordinary 
expenses  incurred  on  the  voyage,  as  before  stated ;  of  which  suit 
the  defendant  and  the  other  British  underwriters  on  the  cargo 
had  no  notice  until  after  its  termination.  That  the  Court  at 
Lisbon  decreed,  conformably  to  the  general  maritime  laws,  and 
unalterable  practice  of  Lisbon,  in  favour  of  the  master's  claim 
for  general  average,  and  H.  T.  de  Sampayo  was  decreed  by  the 
Court,  conformably  to  such  general  laws  and  practice  to  pay, 
and  was  thereby  compelled  and  did  pay  to  the  master  or  owner 
of  the  ship,  61.  12a.  lOd.  per  cent,  on  the  value  of  the  goods 
insured  by  the  policy,  as  a  general  average  or  contribution  in 
the  nature  thereof;  the  said  sum  of  61.  12*.  lOd.  per  cent, 
including  contribution  to  the  expense  of  the  wages  and  provisions 
at  Cowes,  as  well  as  to  the  several  other  damages,  losses,  and 
expenses  *before  mentioned.  And  for  the  recovery  of  this  sum  r  *145  ] 
of  61.  12*.  lOd.  per  cent,  this  action  was  brought. 

If  the  Court  should  be  of  opinion  that  the  proceedings,  and 
decree  of  the  Court  at  Lisbon,  are  of  themselves  sufficient  to 
entitle  the  plaintiffs  to  recover  the  same  rate  of  average  which 
the  assured  was  thereby  compelled  to  pay,  the  verdict  to  stand : 
if  they  should  think  otherwise,  but  should  be  of  opinion  that  the 
sum  of  4222.  6*.  8d.,  (the  amount  of  the  two  items  of  expendi- 
ture for  wages  and  provisions  at  Cowes)  or  any  part  thereof,  does 
properly  form  an  item  to  which  the  defendant,  as  an  underwriter 
on  the  cargo,  is  liable  to  contribute  as  for  a  general  average,  or 
otherwise,  the  verdict  to  be  entered,  according  to  the  award  of 
an  arbitrator  who  is  to  ascertain  the  sum.  If  the  Court  should 
be  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover  any 
thing  in  respect  of  the  wages  and  provisions  at  Cowes,  a  nonsuit 
to  be  entered. 

Abbott  argued  for  the  plaintiffs,  1st,  that  independently  of 
th3  decree  of  the  Court  at  Lisbon,  the  defendant  was  liable  to 
contribute,  if  not  to  the  whole  extent,  at  least  to  so  much  of  the 
expenditure  for  wages  and  provisions,  as  was  incurred  between 
the  time  of  the  ship's  first  putting  into  Cowes,  and  her  first 

a  s  2 
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Poweb      quitting  it.     For  her  putting  in  the  first  time  is  stated  to  have 

Whitmobe.   been  necessary  for  the  safety  of  the  ship  and  cargo,  and  it  was 

for  the  repairing  the  damage  occasioned  by  tempest,  in  order  to 

[146  prosecute  and  complete  the  voyage.'  *  *  2ndly,  he  contended 
that  the  decree  of  the  Court  at  Lisbon  was  of  itself  conclusive  in 
favour  of  the  plaintiffs'  right  to  recover  the  like  rate  of  average 
which  by  that  decree  the  assured  was  obliged  to  pay.     *     *     * 

[  H7  ]  Carry  contra,  was  directed  by  the  Court  to  confine  himself  to 

the  last  point.     *     *     * 

[H8]  Abbott  in  reply.     *     *     * 

[  149  ]  Lord  Ellenborough,  Ch.  J.  upon  the  first  point  said,  that  the 

language  of  Beawes  in  the  passage  cited  t*  was  very  loose,  and 
that  the  same  doctrine  he  believed  was  not  to  be  found  in  other 
writers  of  equal  authority.  And  he  said,  that  general  average 
must  lay  its  foundation  in  a  sacrifice  of  part  for  the  sake  of  the 
rest,  but  here  was  no  sacrifice  of  any  part  by  the  master,  but 
only  of  his  time  and  patience,  and  the  damage  incurred  was  by 
the  violence  of  the  wind  and  weather.  That  this  was  not  like 
the  case  recently  before  the  Court,  J  where  the  master  was  com- 
pelled to  cut  away  his  rigging  in  order  to  preserve  the  ship,  and 
afterwards  put  into  port  to  repair  that  which  he  sacrificed.  And 
still  less  was  the  damage  incurred,  while  standing  out  to  sea,  an 
object  of  contribution.  Upon  the  other  point  he  said,  as  it  was 
of  very  general  and  extensive  consequence,  the  Court  would  take 

further  time. 

Cur.  adv.  vulL 

Lord  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 
After  stating  the  case,  his  Lordship  said,  that  upon  the  argu- 
ment of  the  case  the  Court  intimated  a  clear  opinion,  that  the 
several  items  of  loss  with  which  the  defendant  as  an  underwriter 
was  sought  to  be  charged  in  this  action,  were  none  of  them  the 

t  Beawes,  Lex  Merc.  166.  ant",  (3  M.  &  S.  482). 

%  Plummer  v.    Wildman,  p.   334, 
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subject  of  general  average  by  the  law  of  England.     This  contract       Power 
must  be  governed  in  point  of  construction  by  the  law  of  England,   whitmors. 
where  it  was  framed,  couched  as  it  is  in  the  terms  of  an  instru- 
ment, in  general  and  familiar  use,  and  of  known  meaning  in 
England,  unless  the  parties  are  to  be  understood  as  having  con- 
tracted on  the  foot  of  some  other  known  *general  usage  amongst      [  *iso  ] 
merchants  relative  to  the  same  subject,  and  shewn  to  have 
obtained  in  the  country  where  by  the  terms  of  the  contract  the 
adventure  is  made  to  determine,  and  where  a  general  average  (if 
such  should  under  the  events  of  the  voyage  be  claimed)  would  of 
course   come  to  be  demandable.     Now,   without  pronouncing 
what  might  have  been  the  effect  of  a  statement  in  this  case,  (if  it 
had  contained  such,)  that  it  was  the  known  and  invariable  usage 
amongst  merchants  at  Lisbon,  the  port  of  discharge,  to  treat 
losses  and  expenses  of  the  kind  and  description  which  are 
specified  in  the  case,  as  the  subjects  of  general  average,  we 
cannot  but  observe  that  the  case  contains  no  allegation  of  fact 
whatsoever  on  this  head,  but  merely  states  a  decree  of  a  Court  at 
Lisbon  which  proceeds  upon  the  assumption  of  this  supposed 
fact  as  its  foundation.    And  although  by  the  comity  which  is 
paid  by  us  to  the  judgment  of  other  Courts  abroad  of  competent 
jurisdiction  we  give  a  full  and  binding  effect  to  such  judgments, 
as  far  as  they  profess  to  bind  the  persons  and  property  immedi- 
ately before  them  in  judgment,  and  to  which  their  adjudications 
properly  relate,  yet  we  feel  that  we  should  carry  that  principle 
of  comity  further  than  reasonably  ought  to  be  done,  or  ever 
hitherto  has  in  practice  been  done,  if  we  should  draw  from  the 
recitals  of  facts  and  usages  which  are  contained  in  those  judg- 
ments, general  evidence  of  the  existence  of  such  facts  and  usages, 
and  allow  them  to  be  available  for  all  causes,  and  purposes,  and 
consider  them  as  applicable  to,  and   obligatory  upon   other 
persons  than  the  immediate  parties  to  those  judgments,  in  which 
these  recitals  occur.    Here  the  underwriters  have  a  right  to 
insist,  as  this  defendant  does  insist,  that  *the  general  average  to      [  *151  ] 
which  alone  their  indemnity  is  confined,  is  general  average  as  it 
is  understood  in  England  where  this  contract  of  indemnity  was 
formed ;  no  other  distinct  and  different  sense  and  use  of  that 
term  being  proved  in  evidence  to  obtain  in  point  of  fact,  and  to 
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poweb  be  generally  adopted  by  usage  in  the  country  where  the  contract 
Whitmobe.  was  to  determine,  viz.  Lisbon ;  the  general  laws  and  practice 
supposed  to  authorize  this  demand  of  general  average  being  only 
recited  in  the  terms  of  another  judgment  against  the  assured, 
and  not  alleged  or  proved  as  a  fact  in  this  present  case,  and 
which  recital  in  the  judgment  we  are  of  opinion  is  not  a  com- 
petent medium  of  proof  for  this  purpose.  The  consequence  is 
that  there  must  be 

Judgment  of  nonsuit  in  this  case. 


1815.       COX    and    Others,    Assignees    of    SWAN    and    AN- 
'— '  DERSON",   Bankrupts,   v.   MAY  and   Others. 

L  152  ]  (4  M.  &  S.  152—161.) 

A  ship  was  chartered  upon  a  voyage  out  and  home  at  2?.  10*.  per 
ton,  register  measurement,  per  month,  2,500/.  to  be  paid  on  clearing 
outwards,  the  like  sum  at  the  end  of  twelve  months,  and  the  remainder 
three  months  after  being  reported  at  the  custom-house  on  her  return. 
The  ship  delivered  her  outward  cargo,  and  sailed  with  her  homeward 
cargo,  and  was  captured  and  recaptured  on  the  homeward  voyage. 
Ship  and  cargo  were  sold  by  consent  of  all  parties,  the  owner  and 
charterers  having  respectively  made  claim  in  the  Admiralty  Court  to 
ship  and  goods,  where  restitution  was  decreed  to  them  upon  payment  of 
salvage :  Held,  that  the  charterers  (having  paid  the  two  sums  of  2,500/.) 
were  not  liable  to  contribute  to  the  shipowner  for  salvage  in  respect  of 
their  goods,  where  the  proceeds  of  the  goods  fell  short  of  the  sum  due 
for  the  residue  of  tho  freight,  but  that  the  shipowner  in  respect  of  the 
freight  was  liable  to  the  whole  salvage ;  and  the  charterers  having  paid 
such  contribution  out  of  the  proceeds  of  the  goods,  under  a  security 
given  by  them  for  payment  of  the  salvage,  with  the  assent  of  the  ship- 
owner as  far  as  his  liability  was  concerned :  Held,  that  they  might  set 
it  off  in  on  action  of  covenant  by  the  owner  for  the  residue  of  the 
freight. 

Secus  as  to  the  charges  of  establishing  the  claim  to  the  cargo,  and 
procuring  the  decree  for  its  restitution,  for  held  that  the  charterers 
alone  were  liable  to  these  charges. 

Covenant  on  a  charter-party  by  the  plaintiffs  as  assignees  of 
Swan  and  Anderson  for  16,145Z.  18s.  Id.  for  freight  of  the  ship 
Ramoncita.  Plea,  as  to  18,864Z.  8s.  9d.  payment,  and  as  to 
2,2812.  4s.  10d.y  the  residue,  a  set-off  for  so  much  paid  by  the 
defendants,  as  proprietors  of  the  cargo,  for  the  plaintiffs'  contri- 
bution, as  owners  of  the  ship,  in  respect  of  the  freight,  for 


vol,  xvi.]        1815.    K.  B.     4  M.  &  S.  152—153.  423 

salvage  and  charges,  by  reason  of  recapture  of  ship  and  cargo,         cox 
which  had  been  captured  on  the  voyage.    Issue  thereon.  j^Y- 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at  the  London 
sittings  after  Trinity  Term,  1814,  there  was  a  verdict  for  the 
plaintiffs  for  the  said  sum  of  2,2812.  4*.  lOd.  subject  to  the 
opinion  of  the  Court  upon  a  case,  of  which  the  material  facts 
were  these : 

By  charter-party  of  affreightment  between  the  bankrupts, 
before  their  bankruptcy,  and  the  defendants,  the  ship  was  let  to 
the  defendants  on  a  voyage  from  London  to  Lima  and  back,  to 
be  laden  with  whatever  goods  the  freighters  might  think  proper ; 
and  it  was  covenanted  that  it  should  remain  in  the  service  of 
the  freighters  12  *calendar  months  at  least,  and  for  such  further  [  *153  ] 
time  as  should  be  necessary  to  complete  the  voyage ;  and  the 
defendants  covenanted  to  pay  freight  for  the  same  at  the  rate  of 
2J.  10*.  per  ton,  register  measurement,  per  calendar  month, 
2,5002.  part  thereof,  on  the  day  the  ship  should  be  cleared 
outwards,  2,5001.  further  part,  at  12  months  from  the  same 
period,  and  the  remainder  three  months  after  the  ship  should  be 
reported  at  the  custom-house  in  London  from  her  said  voyage. 
The  ship  sailed  and  delivered  her  cargo  at  Lima  under  the 
direction  of  the  defendants,  and  took  in  a  homeward  cargo  laden 
by  the  defendants,  and  under  their  direction  sailed  to  and 
delivered  a  part  at  Cadiz,  and  proceeded  with  the  rest  for 
London,  but  in  her  voyage  thither  was  captured  and  recaptured, 
and  carried  into  Cork,  and  was  proceeded  against  by  the  re- 
captors  for  salvage  in  the  Admiralty  Court.  The  ship  and  cargo 
being  claimed  respectively  by  the  plaintiffs  and  defendants,  the 
ship  by  order  of  the  Court  prosecuted  her  voyage  to  London, 
and  arrived  in  London,  and  was  reported  at  the  custom-house. 
Restitution  of  the  ship  and  cargo  was  decreed  upon  payment  of 
salvage  to  the  recaptors,  and  security  for  payment  of  it  was  given 
by  the  defendants,  with  the  assent  of  the  plaintiffs,  as  far  as 
their  interest  in  the  subject-matter,  and  their  liability  for  pay- 
ment of  the  salvage  were  concerned ;  and  the  ship  and  cargo, 
with  the  consent  of  the  parties  interested  and  of  the  recaptors, 
were  sold,  the  cargo  for  14,8512.  18s.  2d.,  the  ship  for 
5,4912. 13*.  9d.    The  salvage  on  the  recapture,  being  one-eighth 
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Cox  of  the  net  proceeds  contributory  to  salvage,  amounted  to 
may.  2,3122.  0*.  6d.,  and  the  charges  of  establishing  the  claim  to  ship 
[  *154  ]  and  cargo,  and  of  procuring  *the  decree  of  restitution,  to 
1,8472.  7*.  Id.  Of  these  two  sums  the  plaintiffs  paid  so  much 
as  was  their  due  proportion  of  the  salvage  and  charges  in  respect 
of  the  value  of  the  ship,  and  the  residue,  viz.  2,2811.  4s.  lOd. 
was  paid  out  of  the  proceeds  of  the  defendants'  cargo ;  which 
the  defendants  claimed  to  set  off,  having  already  paid  to  the 
bankrupts,  before  the  bankruptcy,  the  two  sums  of  2,5002.  at  the 
times  stipulated  by  the  charter-party,  and  to  the  plaintiffs  the 
sum  of  18,8642.  8s.  9d.  in  part  of  the  16,1452.  18*.  Id.  now 
claimed  by  them  as  due  for  the  remainder  of  the  freight. 

And  the  questions  for  the  opinion  of  the  Court  wTere,  1st, 
Whether  under  the  circumstances  the  defendants  are  liable  to 
pay  any  and  what  contribution  to  the  two  sums  for  salvage  and 
charges  in  respect  of  their  goods  on  board  the  ship  at  the  time 
of  her  capture  and  recapture,  they  being  of  a  value  not  sufficient 
to  satisfy  the  freight  remaining  due  upon  the  whole  voyage  out 
and  home.  2ndly,  Whether  the  plaintiffs  in  respect  of  the  sum 
of  16,1452.  13s.  Id.  or  any,  and  what  part  of  it,  remaining  due 
at  the  termination  of  the  voyage,  or  in  respect  of  the  freight 
payable  at  the  time  of  her  capture  and  recapture,  are,  in  addi- 
tion to  what  they  have  contributed,  liable  to  contribute  to  the 
two  sums  for  salvage  and  charges.  A  verdict  for  the  plaintiffs 
or  a  nonsuit  to  be  entered  according  to  the  rule  which  the  Court 
should  pronounce. 

[After  argument  the  Court  took  time  for  consideration  :] 

[  157  ]       Lord  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 

This  was  an  action  of  covenant  for  freight  upon  a  charter- 
party.  The  ship  was  chartered  to  Lima  and  back,  at  22.  10s. 
per  ton,  register  measurement,  per  calendar  month,  of  which 
freight  2,5002.  was  to  be  paid  on  her  clearing  outwards,  2,5002. 
at  the  end  of  12  calendar  months,  and  the  remainder,  three 
months  after  her  being  reported  at  the  custom-house  in  London 
on  her  return  from  her  said  voyage.    The  ship  sailed  with  a  cargo 
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for  Lima,  and  delivered  it  there  under  the  direction  of  the  Cox 
defendants,  where  she  took  on  board  a  homeward  cargo  laden  may. 
entirely  by  the  defendants,  of  which  she  delivered  part  at 
Cadiz,  and  proceeded  with  the  rest  for  London.  The  two  sums  of 
2,500Z.  stipulated  by  the  charter-party  to  be  paid  at  the  *times  [  *158  ] 
above  mentioned  were  duly  paid,  and  the  remainder  of  the 
freight,  which  was  to  be  paid  at  three  months  after  she  had  been 
reported  at  the  custom-house  in  London  (for  which  the  action 
was  brought)  came  to  16,1452.  18*.  Id.  In  the  course  of  the 
homeward  voyage  the  ship  was  captured  and  recaptured,  and  the 
cargo  was  sold  by  the  consent  of  the  parties  interested,  and  of 
the  salvors,  for  14,3512.  18s.  2d.,  and  the  ship  for  5,4912.  18*.  9e2. 
The  salvage  on  the  recapture  was  2,3122.  Os.  6tf.,  and  the 
expenses  of  establishing  the  claim  to  ship  and  cargo,  and  of 
procuring  a  decree  of  restitution  upon  salvage,  amounted  to 
1,847 J.  Is.  Id.  Of  these  sums  the  ship  has  borne  the  proportion 
which,  in  respect  of  its  value  of  5,4912.  13*.  9rf.,  it  ought  to  bear 
in  that  salvage  and  those  expenses;  and  the  defendants  con- 
tend that  the  residue,  which  is  2,2812.  4*.  10d.,  ought  to  be  borne 
by  the  freight  which  is  payable  to  the  plaintiffs;  and  in  as 
much  as  they  the  defendants  have  already  paid  that  sum  by 
their  brokers  out  of  the  proceeds  of  the  cargo,  they  have  pleaded 
a  set-off  in  respect  of  that  sum  as  for  money  paid  to  the  plaintiffs' 
use.  The  questions  therefore  for  the  consideration  of  the  Court 
are,  1st,  Whether  the  defendants,  in  respect  of  their  goods,  are 
liable  to  any  and  what  contribution  towards  these  sums  of 
2,8121.  0*.  6d.  the  salvage  money,  and  1,8472.  7*.  Id.  the  charges 
of  obtaining  restitution ;  and,  2ndly,  whether  the  plaintiffs,  in 
respect  of  their  freight,  are  liable  to  any  and  what  contribution 
to  the  salvage  and  charges  above  mentioned.  And,  as  to  the 
first  question,  we  are  of  opinion  that  the  defendants  are  not 
liable  to  any  contribution  towards  the  sum  of  2,8122.  Os.  6d.  the 
salvage,  in  respect  of  their  goods,  *but  that  charge  must  be  [  *159  ] 
borne  wholly  by  the  plaintiffs,  the  owners  of  the  ship,  and  per- 
sons entitled  to  freight :  and  2ndly,  on  the  other  hand,  that  the 
plaintiffs  are  not  liable,  farther  than  they  have  already  con- 
tributed, towards  the  sum  of  1,8472.  7*.  Id.,  the  charges  of 
establishing  the  claim  to  ship  and  cargo,  and  of  procuring  a 
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Cox  decree  of  restitution.  That  freight  is  liable,  in  some  cases  at 
Mat  least,  upon  a  chartered  ship,  to  contribute  to  salvage,  was  ad- 
judged without  difficulty,  and  almost  without  resistance,  in  the 
case  of  the  Racehorse,  8  Bob.  101;  and  that  it  is  liable  to 
contribute  to  general  average,  which  in  this  respect  is  analo- 
gous to  the  case  of  salvage,  was  decided  by  this  Court  in  Wil- 
liams v.  London  Assurance  Company,  1  M.  &  S.  818.t  The  prin- 
ciple upon  which  freight  is  to  contribute  in  the  case  of  general 
average  is,  that  it  was  one  of  the  things  in  hazard  at  the  time 
when  that  sacrifice  which  produced  the  general  average  was 
made,  and  the  principle  upon  which  it  contributes  in  the  case  of 
salvage  is,  that  but  for  the  recapture,  for  which  the  salvage  is 
paid,  it  would  have  been  lost.  Salvage  is  a  compensation  to  the 
salvors,  not  merely  for  the  restitution  of  the  property  which  has 
been  made  by  them  to  the  prior  owners,  (for  that  is  properly  an 
act  of  mere  justice  on  their  part,)  but  for  the  risque  and  hazard 
incurred  by  them,  and  for  the  beneficial  service  they  have  ren- 
dered the  former  owners  in  rescuing  that  property  from  the 
danger  in  which  it  was  involved,  and  the  persons  to  contribute 
to  that  salvage  are  the  persons  who  would  have  borne  the  loss 
had  there  been  no  such  rescue,  and  who  of  course  reap  the 
benefit  of  that  rescue.  To  form  a  judgment  who  would  have 
L  *160  ]  borne  the  loss,  *had  there  been  no  rescue,  and  to  whom  the 
rescue  was  beneficial,  we  must  look  to  the  interest  which  each 
party  had.  The  plaintiffs  had  an  interest  in  the  hull  of  the 
ship,  as  ship  owners,  to  the  extent  of  the  value  of  the  ship,  and 
they  had  also  an  interest  in  the  arrival  of  the  ship  at  London  to 
the  extent  of  the  freight,  which  would  become  due  to  them  in 
that  event,  which  was  16,145Z.  13«.  Id.,  and  the  defendants  were 
interested  in  the  goods  to  the  amount  14,8512.  18s.  2d. ;  but  as 
the  ship's  arrival  would  subject  them  to  the  payment  of  the 
16,1452.  18*.  Id.,  the  loss  by  the  capture  would  have  been  on  the 
whole  a  beneficial  event  to  them,  and  they  of  course  derived  no 
advantage,  but  on  the  contrary  receive  a  prejudice  by  the  event  of 
the  rescue.  The  salvage  therefore,  though  computed  upon  ship 
and  cargo,  ought  to  be  borne  wholly  by  ship  and  freight,  which  is 
to  be  received  by  the  ship  owners,  and  the  cargo  ought  to  contri- 

t  14  B.  K.  441. 
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bute  nothing.  It  is  very  true  that  by  this  means  the  freight  is  Cox 
made  to  bear  that  salvage,  which  was  paid  to  the  recaptors  in  M^Yj 
respect  of  the  cargo  saved,  and  the  ship  owner  has  a  much 
higher  salvage  to  pay  than  would  have  been  the  case  had  the 
ship  returned  in  ballast ;  but  as  it  was  in  the  contemplation  of 
all  parties  that  the  ship  was  to  come  home  loaded,  the  ship 
owners  have  no  right  to  complain  of  any  consequence  which 
results  from  what  was  so  contemplated ;  and  if  the  plaintiffs  are 
alone  benefited  by  the  recapture,  they  must  bear  the  whole 
amount  of  the  salvage,  whatever  that  may  be.  They  must 
therefore  bear  the  whole  of  the  sum  2,312Z.  Os.  6d.  With  regard 
to  the  other  sum  of  1,847/.  Is.  Id.,  that  stands  upon  a  perfectly 
different  footing.  That  was  *paid  in  order  to  obtain  restitution,  L  *iw  i 
and  though  the  plaintiffs  were  interested  for  themselves  in 
obtaining  restitution  of  the  ship,  it  was  wholly  indifferent  to 
them  whether  restitution  was  ever  made  of  the  cargo.  Their 
freight  would  have  been,  under  the  terms  of  this  charter-party, 
by  which  it  is  payable  per  ton  per  month,  the  same  whether  the 
cargo  had  been  restored  or  not.  So  as  the  ship  arrived  and  was 
reported  at  the  custom-house  in  London  their  freight  would 
become  due.  The  defendants  therefore  alone  were  the  persons 
interested  in  obtaining  restitution  of  the  cargo.  If  they  had  not 
obtained  it,  still  on  the  ship's  arrival  they  would  have  become 
liable  to  pay  the  stipulated  rate  of  freight.  As  the  restitution 
of  the  cargo  therefore  was  for  their  benefit  alone,  and  afforded 
them  a  fund  pro  tanto  wherewith  to  pay  the  stipulated  freight, 
they  alone  must  bear  the  expense  of  obtaining  the  restitution. 
That  proportion  therefore  of  the  1,847/.  7s.  Id.  which  is  refer- 
able to  the  cargo,  and  which  is  agreed  to  be  adjusted  out  of 
Court,  must  be  borne  by  them,  and  for  that  sum,  when  ascer- 
tained, a 

Verdict  must  be  entered  for  the  plaintiffs. 


428  1815.     K.  B.     4  M.  &  S.  162—163.  ;r.r. 


wis.  THE  KING  v.   TOWEE. 

My*-  (4  M.  &  S.  162-163.) 

r  1C.7  -.  Where  a  copyhold  tenant  was  forbidden  by  the  lord  to  cut  underwood 

upon  the  copyhold  without  the  lord's  licence,  the  Court  granted  a 
mandamus  to  the  lord  to  permit  him  to  inspect  the  court-rolls  so  far  as 
related  to  the  cutting  of  underwood,  after  application  to  and  refusal  by 
the  lord,  although  there  was  not  any  suit  depending. 

The  Earl  of  St.  Vincent,  being  seised  in  right  of  his  wife, 
according  to  the  custom  of  the  manor  of  Southweald  in  Essex,  of 
certain  acres  of  woodland,  holden  of  the  manor  by  copy  of  court- 
roll,  of  which  manor  the  defendant  was  lord,  gave  directions  to 
fell  the  underwood  and  bushes  thereon,  but  no  sooner  had  the 
persons  employed  by  him  to  fell  the  same  begun  the  work,  than 
they  were  prevented  by  the  defendant,  who  forbad  their  doing  it, 
insisting  that  it  was  necessary  to  apply  to  him  first  for  a  licence. 
And  the  Earl  being  desirous  of  inspecting  the  court-rolls  in 
order  to  discover  if  there  existed  any  custom  within  the  manor 
authorizing  the  lord's  claim,  applied  to  him  for  leave  to  inspect, 
but  was  refused.  Whereupon  he  moved  the  Court  for  a  man- 
damus to  the  defendant  to  permit  him  to  inspect  the  court-rolls 
of  the  manor,  so  far  as  related  to  the  cutting  of  underwood  within 
the  manor,  and  to  take  copies  of  them. 

Marryat,  who  shewed  cause,  resisted  the  rule,  upon  the 
ground  that  this  was  not  a  matter  which  concerned  the  title  to 
the  estate,  nor  was  there  any  suit  depending.  And  he  cited 
Rex  v.  AllgoodA 

But  per  Lord  Ellenborough,  Ch.  J. : 

The  copyhold  tenant  claims  a  right  to  the  underwood,  against 
which  the  lord  sets  up  a  counter-right,  and  the  lord  has  the 
[  *163  ]  *custody  of  the  muniments  which  contain  the  evidence  of  the 
manorial  rights.  And  shall  he,  who  is  a  trustee  and  guardian 
of  the  evidence  of  the  tenants'  rights,  lock  it  up  from  them,  and 
in  a  matter  too  where  his  own  interest  is  in  question  ?  I  do 
not  see  upon  what  principle  of  justice  that  is  to  be  done.  Nor 
t  4  E.  E.  574  (7  T.  E.  746). 
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does  the  Court  require,  before  it  interposes  by  mandamus,  that  The  Kino 
there  must  be  a  suit  depending ;  it  would  be  extremely  hard  if  Tower. 
it  did,  for  then  the  tenant  would  be  obliged  to  commence  an 
action  blindfold,  with  an  uncertainty  of  what  his  rights  might 
be.  The  claim  of  the  tenant  is  only  to  inspect  quoad  the  par- 
ticular object,  and  that  seems  to  me  to  be  clear.  Therefore  this 
mandamus  ought  to  go. 

Lb  Blanc,  J. : 

The  mandamus  is  not  to  inspect  the  court-rolls  generally,  but 
only  as  far  as  respects  the  cutting  of  underwood. 

Baylby,  J.  referred  to  Rex  v.  Lucas ,t  where  a  mandamus  to 
inspect  court-rolls  was  granted,  yet  there  was  not  any  suit  de- 
pending at  the  time. 

Per  Cubiam  :  Rule  absolute. 

Holroyd  was  in  support  of  the  rule. 


THE  KING  v.   MARSDEN4  isir, 

(4  M.  &  S.  164—170.)  mV  6- 

In  an  indictment  for  a  libel  against  W.  S.,  omitting  to  allege  that  the  [  1G4  "! 
defendant  published  it  "of  and  concerning  W.  S.,"  held  that  such 
omission  was  not  supplied  by  its  being  alleged  in  the  introductory  part, 
"  that  the  defendant  intended  to  vilify  W.  S.,  he  having  been  Mayor 
of,  &c,  and  to  cause  it  to  be  believed  that  as  such  Mayor  he  had  prac- 
tised corruption,  and  been  guilty  of  abuse,  in  respect  to  granting  a 
licence  to  one  J.  L.  to  retail  beer,"  &c,  and  concluding  "  to  the  injury 
and  disgrace  of  W.  S.,"  &c.  An  innuendo  is  merely  explanatory,  and 
will  not  serve  to  supply  a  defect  of  substance. 

The  defendant  was  convicted  at  the  last  Essex  Assizes  upon 
an  indictment  for  a  libel,  to  which  he  pleaded  not  guilty.  The 
indictment  charged,  that  the  defendant  being  an  evil-disposed 
person,  and  unlawfully  and  maliciously  devising  and  intending 
to  defame  and  vilify  the  character  and  reputation  of  W.  S.,  he 
the  said  W.  S.  having  been  a  little  before  the  time  of  committing 
the  offence  Mayor  of  Colchester,  and  being  then  and  at  the  time 

t  10  East,  235,  10  E.  B.  283,  and  t  Gregory  v.  Beg.,  15  Q.  B.  957. 

eee  note  there. — B.  C. 
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Thx  Kino  of  committing  the  offence  a  Justice  of  the  Peace  for  the  borough, 
Mabsdek.  an<*  *°  cause  it  to  be  believed  that  W.  S.  as  such  Mayor  had 
practised  gross  corruption,  and  been  guilty  of  great  abuse  in  the 
exercise  of  his  several  offices  of  Mayor  and  Justice,  in  relation 
to  granting  a  licence  to  one  J.  L.  to  retail  ale  or  beer  at  a  public- 
house  known  by  the  sign  of  the  "  Blue  Posts "  within  the 
borough,  and  that  W.  S.  had  been  guilty  of  perjury,  and  to 
bring  him  into  great  scandal,  infamy,  and  disgrace,  unlawfully 
and  maliciously  printed  and  published,  and  caused  and  procured 
to  be  printed  and  published,  a  certain  scandalous  and  defamatory 
libel,  entitled,  &c.  It  then  set  forth  several  parts  of  the  libel, 
stating  it  to  be  in  the  form  of  a  speech  supposed  to  have  been 
made  at  some  borough  sessions,  or  meeting  of  borough  magis- 
trates, by  a  fictitious  character  called  Excise,  who  is  supposed  to 
lay  before  them  a  case  of  gross  corruption  sanctioned  by  the 
mace  (innuendo  the  said  W.  S.  as  such  Mayor  as  aforesaid), 
accusing  Sloe-juice  (innuendo  the  said  W.  S.),  a  vender  of  gin,  of 
offering  to  Lawless  (innuendo  the  said  J.  L.),  a  licence  (innuendo 
I  *165  ]  a  licence  *for  the  said  J.  L.  to  retail  ale  or  beer),  upon  condition 
that  he  took  his  liquors  of  him,  and  of  receiving  an  order  for  the 
liquors  ere  he  granted  the  sign  (innuendo  a  licence  to  sell  ale  or 
beer),  as  aforesaid,  which  sign  was  the  "  Blue  Posts,"  <fcc.  And 
so  it  concluded,  To  the  great  scandal,  injury,  and  disgrace  of  him 
the  said  W.  S.,  in  contempt  of  our  Lord  the  King,  &c.  and  contra 
pacem.  And  in  the  introductory  part  of  the  second  count  it 
charged,  that  the  defendant  intending  to  defame  W.  8.,  being 
then  a  justice,  &c.  and  a  dealer  in  wine  and  spirits,  and  to  cause 
it  to  be  believed  that  W.  S.  had  been  guilty  of  corruption  as  such 
justice,  and  had  granted  a  licence  for  the  retailing  of  ale  and 
beer  to  the  keeper  of  the  inn  called  the  "  Blue  Posts,"  in  con- 
sideration of  the  keeper  of  such  house  having  given  to  W.  S.  in 
the  way  of  his  trade,  as  such  dealer  in  wine  and  spirits,  an  order 
for  certain  gin  and  wine,  and  to  bring  him  into  disgrace,  &c. ; 
and  so  it  proceeded  and  concluded  as  in  the  first  count,  setting 
out  a  smaller  portion  of  the  libel. 

And  it  was  moved  on  a  former  day  by  Best,  Serjt.,  in  arrest 
of  judgment,  that  the  indictment  did  not  allege  that  the  defendant 
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published  the  libel  "  of  and  concerning  W.  S. ; "  and  though  the  Thb  king 
indictment  sets  forth  the  libel  with  innuendos  applying  it  to  W.  S.,  mabsden. 
yet  that  will  not  supply  the  want  of  this  introductory  averment, 
that  he  published  it  "  of  and  concerning."  And  for  this  cause 
judgment  was  arrested  in  Rex  v.  Aldertony\  yet  in  that  case  as 
well  as  in  this  the  information  contained  innuendos,  and  also 
alleged  in  the  inducement  that  the  defendant  intended  to  asperse 
the  justices.  And  as  the  ^publication  alone  without  the  unlawful  [  *166  J 
intention  would  not  be  criminal,  it  is  reasonable  to  require  that 
the  indictment  should  plainly  connect  the  intention  with  the 
publication ;  for  the  innuendos  will  not  do  it,  the  office  of  an 
innuendo  not  being  to  connect  the  several  parts  of  an  indictment, 
bat  only  to  designate  a  person  who  has  been  named  in  certain 
before,  and  in  effect  it  stands  in  place  of  "  pradictm,"  but  cannot 
make  a  person  certain  who  was  uncertain  before.!  Nor  is  it 
sufficient  to  say  that  it  is  apparent  by  the  tenor  that  the  libel 
concerns  W.  S.,  for  in  Johnson  v.  Aylmer  §  the  words  spoken 
appeared  clearly  to  have  been  spoken  of  the  plaintiff,  for  he  was 
named  by  his  name,  Jeremy  Johnson,  yet  because  they  were  not 
alleged  to  be  spoken  of  him,  but  only  by  innuendo,  judgment  was 
arrested.  So  in  Lowfield  v.  Bancroft  \\  judgment  was  arrested 
for  the  very  cause  now  alleged. 

Marryat  and  Knox  shewed  cause,    *    *    * 

Lobd  Ellbnbobough,  Ch.  J. :  [  168  ] 

If  by  inevitable  construction  it  appeared  "that  no  other  person 
could  be  intended  but  W.  S.,  I  should  have  been  inclined  to 
sustain  this  indictment,  but  I  cannot  say  that  it  does  so  appear. 
And  undoubtedly  it  is  advisable  in  most  cases,  and  especially  in 
indictments,  to  adhere  to  old  forms,  even  if  it  were  only  for  the 
sake  of  uniformity  of  proceeding.  In  this  instance  I  dare  say 
the  omission  has  been  through  a  mistake,  and  if  I  could  find 
any  words  of  equivalent  import  I  should  be  unwilling  to  arrest 
the  judgment.    But  the  words  "  of  and  concerning  "  are  very 

t  Sayer,  280.    S.  0.  cited  by  Db         §  Cro.  Jac.  126. 
Obey,  Ch.  J.,  Cowp.  686.  ||  Str.  934. 

%  4  Co.  Eep.  17  b. 
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The  King  material  words,  the  importance  of  which  has  been  pronounced 
Mabsden.  by  a  Court  of  the  highest  resort,  t  There  may  perhaps  be  words 
of  equivalent  import,  but  I  should  not  advise  them,  I  should  say 
rather  that  the  via  trita  is  the  safest.  We  find  in  the  instance 
of  a  civil  action  that  judgment  was  arrested  for  want  of  them, 
and  I  cannot  see  any  material  difference  in  this  respect  between 
an  action  and  an  indictment ;  in  both  it  is  required  that  there  be 
certainty,  and  if  there  is  any  difference  it  surely  cannot  be  in 
favour  of  a  less  degree  of  certainty  in  an  indictment  than  in  an 
action.  And  here  Rex  v.  Alderton  is  a  strong  authority,  not 
[  *169  ]  indeed  as  it  is  reported  in  Sayer,  but  as  it  appears  *upon  referring 
to  the  information ;  for  the  information  contained  a  prefatory 
allegation  that  the  defendant  intended  to  asperse  the  justices  of 
Suffolk,  and  to  represent  them  as  unfit  to  dispose  of  the  money 
intrusted  to  them  by  law,  &c.  and  then  it  charged  that  he  did 
for  that  purpose  write  and  publish  the  libel ;  so  that  it  seems  to 
have  contained  everything  except  the  very  words  "  of  and  con- 
cerning." Now  this  indictment  has  neither  the  words  themselves, 
nor  any  words  of  the  like  import ;  and  in  the  absence  of  any 
such,  or  any  allegation  that  W.  S.  was  either  a  seller  of  sloe- 
juice,  or  that  sloe-juice  is  a  supposed  ingredient  in  wines  or  gin, 
what  is  there  to  connect  W.  S.  with  that  name  ?  I  cannot  find 
any  words  which  necessarily  fix  this  to  be  a  libel  on  W.  S.  to  the 
exclusion  of  all  others. 

Le  Blanc,  J. : 

Lord  Ch.  J.  Db  Grey,  who  cites  Rex  v.  Alderton,  was  of  counsel 
in  it  with  Serjt.  Prime,  and  settled  the  information.  According 
to  a  note  of  that  case,  the  Chief  Justice,  after  the  argument, 
desired  to  have  a  copy  of  the  information  before  the  Court  gave 
judgment. 

Bayley,  J. : 

The  office  of  an  innuendo  is  merely  explanatory ;  therefore  the 
indictment  ought  by  previous  matter  to  shew  something  to  con- 
nect the  party  libelled  with  the  libellous  matter,  as  by  the  word3 
"of  and  concerning."    Here  I  find  nothing  to  connect  W.  S. 

t  See  Bex  v.  Hornt,  Cowp.  682.  \  %der,  Ch.  J. 
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with  the  name  of  sloe-juice,  his  being   a   vintner  does    not    Thb  Kikg 

necessarily  do  so,  and  it  is  not  alleged  that  vintners  are  supposed    habsden. 

to  have  or  use  sloe-juice.    The  exception  is  a  very  strict  one,  but 

still  it  is  consonant  *with  the  authorities.    If  the  indictment  had      [  *170 1 

contained  clear  words  of  reference,  or  words  of  equivalent  import, 

I  should  have  been  inclined  to  uphold  it. 

Dampieb,  J. : 

The  report  of  Rex  v.  Alderton  in  Sayer  is  likely  enough  to 
mislead  the  reader,  but  as  it  is  stated  by  De  Grey,  Ch.  J.,  who 
had  been  of  counsel  in  it,  in  Rex  v.  Horned  it  appears  that  the 
information  having  omitted  the  words  ."  of  and  concerning  the 
justices,"  in  the  introductory  part,  the  omission  was  held  fatal. 
And  the  reasoning  of  the  learned  Judge  from  that  case  was,  that 
the  words  "  of  and  concerning"  are  a  sufficient  introduction  of 
new  matter.  Supposing  the  allegations  in  this  indictment  could 
be  transposed  as  mentioned,  still  it  would  be  met  by  the  authority 
of  Rex  v.  Alderton,  because  there  it  was  alleged  "  that  he  did  for 
that  purpose  publish  the  libel,"  yet  it  was  held  insufficient. 

Rule  absolute. 


K.  B.  TRINITY   TERM. 


COTTLE  v.  ELIZABETH  ALDEICH,  Executrix  of       isi5. 
C.  ALDRICH,   Deceased.  m^ 

(4  M.  &  S.  176—177 ;  S.  0.  at  Nisi  Prius,  1  Starkie,  37—38.)  [  175  ] 

Although  a  person  cannot  be  charged  as  executor  de  son  tort  while  he 
acts  under  a  power  of  attorney,  made  to  him  by  one  of  several  executors 
who  has  proved  the  will,  yet  if  he  continue  to  act  after  the  death  of 
such  executor,  he  may  be  charged  as  executor  de  son  tort%  though  he  act 
under  the  advice  of  another  of  the  executors  who  has  not  proved. 

Assumpsit  for  work  and  labour  done  for  the  testator,  and  on 
the  money  counts.  Pleas,  non  assumpsit,  and  ne  unques  executrix. 
At  the  trial  before  Le  Blanc,  J.  at  the  London  sittings  after  last 

t  Cowp.  686. 
B.B. — VOL.  XVI.  P  F 
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cottlb  Term  the  case  was  thus :  G.  Aldrich  the  testator  was  a  trades- 
aldbich.  man  in  London,  and  died  having  appointed  J.  Aldrich,  J.  Taylor, 
and  J.  Denton  his  executors,  of  whom  J.  Aldrich  alone  proved 
the  will,  but  a  power  was  reserved  to  the  others  to  come  in. 
J.  Aldrich  being  resident  at  a  distance  from  London  granted  a 
power  of  attorney  to  Denton  and  the  defendant  (who  was  the 
sister  of  himself  and  the  deceased)  to  act  for  him ;  and  she  con- 
tinued the  business,  and  acted  in  the  administration  of  the  de- 
ceased's effects,  under  this  power,  for  some  time,  and  until  the 
death  of  J.  Aldrich.  J.  Aldrich  died  leaving  the  defendant  and 
two  others  his  executors,  who  proved  the  will,  and  the  defendant 
still  continued,  after  J.  Aldrich's  death,  to  act  in  the  adminis- 
tration of  C.  Aldrich  (the  first  testator's)  effects,  consulting  with 
and  acting  under  the  advice  of  Denton.  It  appeared,  however, 
that  she  proved,  under  a  commission  of  bankruptcy,  a  debt  due 
to  the  estate  of  G.  Aldrich,  makin  her  claim  as  executrix  of 
J.  Aldrich,  who  was  executor  of  C.  Aldrich.  And  upon  this  case 
it  was  objected  for  the  defendant  that  she  was  not  chargeable  as 
executrix  of  C.  A.,  she  having  during  the  life  of  J.  A.,  who  was 
executor  of  C.  A.,  acted  under  a  power  of  attorney  from  him, 
and  after  his  decease,  with  the  assent  and  as  agent  of  Denton 

[  *176  ]  *another  executor  of  C.  A.  The  jury  were  directed  to  consider 
upon  the  evidence,  whether  after  the  death  of  J.  A.  the  de- 
fendant voluntarily  interfered  as  executor  of  C.  A.  without 
authority,  or  acted  merely  as  an  agent,  t  And  the  jury  found 
a  verdict  for  the  plaintiff. 

And  now  Park  moved  for  a  new  trial,  for,  first,  he  said, 
the  law  did  not  transmit  the  executorship  of  C.  A.  to  the  de- 
fendant, by  reason  that  she  was  executrix  of  J.  A.  who  was 
executor  to  C.  A.,  because  Taylor  and  Denton  were  joint  execu- 
tors with  J.  A.,  and  survived,  and  to  them  the  sole  right  of 
executorship  to  C.  A.  accrued  by  survivorship,  though  they  never 
concurred  in  proving  the  will,  nor  acted  as  executors.  And  he 
cited  House  and  Dozens  v.  Lord  Petre,t  to  that  effect.     Secondly, 

t  This  direction  is  referred  to  as      113,  116 ;  89  L.  J.  C.  P.  179 ;  22  L. 
the  right  one,  by  Bovill,  Ch.  J.  in      T.  236.— E.  C. 
Syke$  v.  Sykee  (1870)  L.  B.  5  0.  P.  X  Salk.  311. 
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he  said  that  as  the  defendant  acted  under  the  advice  of  Denton,  Cottle 
she  could  not  be  liable  as  executrix  de  son  tort ;  for  Denton  being  aldrich. 
lawful  executor,  was  competent  to  act  himself  before  probate, 
and  might  also  before  probate  authorize  the  defendant  to  act ; 
and  he  who  having  authority  to  act  in  any  matter,  consults  with 
and  advises  another  to  act  therein,  does  for  this  purpose  autho- 
rize him  to  act.  And  so  the  jury  were  mistaken  in  supposing 
that  though  the  defendant  acted  under  the  advice  of  Denton,  she 
was  nevertheless  liable  as  executrix  of  her  own  wrong,  for  a  per- 
son cannot  be  executrix  of  her  own  wrong  who  acts  under  a 
rightful  executor.  And  as  to  the  defendant's  proving  a  debt 
under  the  commission  as  representing  G.  A.,  it  is  too  much  to 
fix  her  upon  that  account  as  executrix. 

Lord  Ellenborough,  Ch.  J. :  [  177  ] 

Admitting  that  Denton  was  rightful  executor,  yet  if  the  de- 
fendant interfered  in  an  assumed  character  of  executrix,  and  if 
never  being  executrix  she  acted  as  such,  and  made  claim  in  that 
character,  may  she  not  be  charged  as  executrix  de  son  tort  ?  It 
is  truly  said  that  she  was  not  executrix  of  0.  A.  as  being  exe- 
cutrix of  J.  A.,  because  there  were  other  executors  of  G.  A.  sur- 
viving, but  the  question  is,  has  she  acted  as  such  ?  We  are  not 
called  upon  to  say  what  might  be  the  effect  of  Denton's  making 
probate,  and  confirming  all  the  acts  which  she  has  done,  but  as 
the  case  stands  at  present  she  is  clothed  with  no  right  herself, 
nor  derives  any  from  others  who  might  have  assumed  it. 

Lb  Blanc,  J. : 

It  is  clear  that  Denton  was  the  legal  representative  of  C.  A. 
upon  the  death  of  J.  A.  and  might  have  clothed  himself  with  a 
perfect  title.  During  the  life  of  J.  A.  inasmuch  as  the  defendant 
was  acting  under  a  power  of  attorney  from  him,  her  acts  were 
referable  to  his  right ;  but  by  the  death  of  J.  A.  her  authority 
was  determined.  Denton  might  then  have  come  in  and  proved, 
or  without  proving  might  have  taken  the  effects  and  acted  as 
executor  ;  but  he  did  not  do  so.  It  was  contended  at  the  trial 
that  upon  the  evidence  it  was  to  be  taken  that  the  defendant  was 
acting  as  agent  for  Denton,  but  I  thought  it  a  strong  piece  of 

F  F  2 
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r. 
Aldbich, 


Cottle  evidence  against  such  a  conclusion,  when  it  was  proved  that  she 
came  under  a  different  character  to  claim  a  debt  as  executrix  to 
J.  A.  who  was  executor  to  C.  A.  That  coupled  with  the  rest  of 
the  evidence  shewed  that  she  was  not  acting  merely  as  the  agent 
of  Denton. 

Per  Curiam  :  Rule  refused. 

1815.       doe,    on    the    several    Demises    OP    HUTCHINSON 
M—°'  and   Others  v.  PEESTWIDGE.f 

l  m  3  (4  M.  &  S.  178—183.) 

A. ,  B.  and  C.  are  tenants  in  common  in  tail.  B.  releases  to  A.  and  C.  and 
their  Heirs  all  his  undivided  part,  and  all  his  estate  and  interest  therein, 
habendum  to  them,  their  heirs  and  assigns,  as  tenants  in  common,  and 
not  as  joint  tenants,  to  the  use  of  them,  their  heirs  and  assigns,  and  B. 
covenants  with  A.  and  C,  their  heirs  and  assigns,  that  he,  his  heirs, 
&c.  would  warrant  and  for  ever  defend  the  premises  to  A.  and  C. 
(without  the  word ' '  heirs  ")  against  all  persons,  and  that  A.  and  C,  their 
heirs  and  assigns,  should  quietly  enjoy,  &c. :  Held,  that  the  release 
passed  the  interest  of  B.  to  A.  and  C.  as  tenants  in  common,  and  not  as 
joint  tenants,  and  that  the  warranty  annexed  to  the  release  created  a 
discontinuance  of  B.'s  estate  tail,  and  barred  B.  and  those  claiming 
under  him,  as  against  those  claiming  under  the  release,  of  a  subsequently- 
acquired  right  in  fee. 

In  ejectment  for  two  undivided  third  parts  of  a  messuage  and 
lands  in  the  parish  of  Alfreton,  which  was  tried  before  Thom- 
son, B.  at  the  Derbyshire  Summer  Assizes,  1813,  there  was  a 
verdict  for  the  plaintiff  upon  a  case  stated,  which  in  substance 
was  this : 

Francis  Stacy  being  seised  in  fee  of  the  said  messuage  and 
lands  by  indenture  3rd  September,  1714,  between  himself  and 
his  wife  of  the  1st  part,  Thomas  Gilbert  of  the  2nd,  and  Thomas 
and  Ann  Gilbert,  son  and  daughter  of  the  said  Thomas  Gilbert, 
and  grandson  and  grand-daughter  of  the  said  Francis  and  his 
wife,  of  the  3rd  part,  covenanted  for  himself  and  wife  to  levy  a 
fine  (and  a  fine  was  accordingly  levied)  to  the  uses  (among 
others)  of  the  said  Ann  for  life,  and  from  and  after  her  decease 
to  the  use  of  all  her  sons  lawfully  begotten  and  the  heirs  of  their 

t  Cited  in  judgment  of  Bovill,      281,  297 ;  42  L.  J.  C.  P.  38 ;  27L.  T. 
Ch.  J.,  in  Webster  v.  Ashton-under-      652.— B.  C. 
Lyne,  Orme's  case  (1872)  L.  B.  8  0.  P. 
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bodies  equally  to  be  divided  amongst  them,  to  hold  as  tenants  in  Dob 
common,  and  not  as  joint  tenants,  and  for  default  of  such  issue  prestwidgk. 
to  the  use  of  all  the  daughters  of  the  said  Ann  and  the  heirs  of 
their  bodies,  and  for  default  of  such  issue  to  the  use  of  Thomas 
the  father,  his  heirs  and  assigns  for  ever.  Ann  became  seised, 
married  one  Brown,  and  died  intestate  in  1744,  leaving  three 
sons,  Thomas,  Gilbert,  and  Henry ;  who  became  seised  upon  her 
death  as  tenants  in  common  in  tail,  and  were  possessed  and 
received  the  rents  and  profits.  Afterwards  Gilbert  Brown  by  in- 
dentures of  *lease  and  release  1752,  between  himself  of  the  one  F.1^ 
part  and  Thomas  and  Henry,  his  brothers,  of  the  other,  in  con- 
sideration and  exchange  of  certain  customary  or  copyhold  lands 
surrendered  or  agreed  to  be  so  by  his  brothers  to  him,  and  in 
consideration  of  5a.  paid  by  him  to  his  brothers,  the  receipt  of 
which  they  acknowledged,  and  for  divers  other  causes  and  con- 
siderations, granted,  bargained,  sold,  aliened,  released,  and  con- 
firmed to  Thomas  and  Henry  (in  their  actual  possession  then 
being  by  virtue  of  the  lease,  &c.)  and  their  heirs,  all  that  his 
undivided  part,  share,  and  interest,  in  the  premises,  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents, 
issues,  and  profits  thereout,  and  also  all  his  estate,  right,  title, 
interest,  benefit,  property,  profit,  claim,  and  demand  whatsoever, 
in  law  or  equity,  habendum  to  them,  their  heirs  and  assigns  as 
tenants  in  common,  and  not  as  joint  tenants,  to  the  only  proper 
and  absolute  use  and  behoof  of  them,  their  heirs  and  assigns  for 
ever.  And  Gilbert  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenanted  with  the  said  Thomas  and'Henry,  their  heirs 
and  assigns,  by  those  presents,  that  he,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  would  warrant,  and  for  ever  defend 
the  premises  to  the  said  T.  and  H.  against  himself,  his  heirs, 
executors,  administrators,  and  assigns,  and  against  all  and  every 
other  person  whatsoever,  and  that  they,  their  heirs  and  assigns, 
should  peaceably  hold  and  enjoy  without  any  lawful  let  or  de- 
mand in  law  or  in  equity,  of  himself,  his  heirs,  executors,  admin- 
istrators, or  assigns,  or  any  of  them,  or  any  other  person  or  per- 
sons whatsoever,  and  also  that  he,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  all  and  every  other  person  then  having 
or  lawfully  claiming  any  estate  or  interest  in  the  premises,  would 
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dob  from  time  *to  time,  at  the  request  and  charge  of  his  brothers, 
Pekstwidge.  their  heirs  or  assigns,  make  such  farther  assurance  to  his 
[  *180  ]  brothers,  their  heirs  and  assigns  for  ever,  as  by  them,  their  heirs 
and  assigns,  or  any  of  them,  should  be  reasonably  required. 
The  customary  or  copyhold  lands  agreed  to  be  surrendered  were 
upon  the  execution  of  the  lease  and  release  duly  surrendered  to 
Gilbert,  to  the  use  of  him  and  his  heirs,  and  he  was  admitted. 
Henry  died  before  Thomas  leaving  two  sons.  Afterwards  Thomas 
died  intestate  and  without  issue,  leaving  Gilbert  his  heir  at  law, 
who  was  also  heir  at  law  of  Thomas  Gilbert  the  elder,  named  in 
the  deed  of  1714.  Afterwards  Gilbert,  by  indentures  of  lease  and 
release,  conveyed  his  interest  in  the  premises  to  the  lessors  of  the 
plaintiff,  in  fee,  having  previously  levied  a  fine  and  suffered  a 
recovery  of  a  moiety  of  the  whole  estate,  and  he  died  unmarried. 
The  defendants  were  the  two  daughters  of  Henry's  eldest  son,  who 
died,  and  they  defended  for  an  undivided  fourth  of  the  2-3rds,  they 
and  those  under  whom  they  claimed  having  been  in  possession 
of  it  ever  since  the  execution  of  the  lease  and  release  of  1752. 
And  the  question  for  the  opinion  of  the  Court  was  upon  the 
effect  and  operation  of  that  lease  and  release,  so  far  as  respected 
the  interest  of  Gilbert  Brown  in  the  premises. 

Reader,  for  the  plaintiff,  argued  upon  a  former  day  in  the 
last  Term,  that  the  lease  and  release  without  the  warranty  could 
pass  no  right  but  that  which  G.  the  releasor  had  at  the  time  of 
the  release,  for  it  was  a  rule  that  nothing  can  pass  by  a  release 
but  that  which  may  lawfully  pass ;  'yet  he  admitted  that  a  war- 
ranty annexed  to  a  release  might  rebut  and  bar  the  releasor  and 
[  *181  ]  his  heirs  of  a  future  right  which  was  not  in  him  at  the  *time.t 
But  then  a  warranty  which  is  to  have  such  an  effect,  and  is  to 
create  a  discontinuance  of  the  estate  tail,  ought  to  be  construed 
strictly ;  and  therefore  if  tenant  in  tail  release,  and  bind  him 
and  his  heirs  to  warrant  the  land  to  the  relessee,  without  saying 
"  and  to  his  heirs,"  this  is  no  discontinuance.  For  thus  it  is 
laid  down,  "  if  a  man  doth  warrant  land  to  another  without  this 
word,  *  heirs,'  his  heirs  shall  not  vouch."  J     Again  in  the  case  of 

t  Co.  Lit.  265  a,  328  a ;  Lit.  s.  601.  X  Co.  Lit.  384  b. 

Gilb.  Ten.  120. 
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the  Executors  of  Grenelife  v.  W.,\  this  case  is  put,  "if  a  man  Doe 
make  a  feoffment  in  fee,  and  warranty  to  the  feoffee  only  with-  pbestwidge. 
oat  mentioning  his  heirs,  the  warranty  shall  enure  for  life  only, 
because  it  is  taken  strictly."  And  again,  "  if  a  man  warrant 
land  to  B.  and  his  assigns,  the  assignee  must  vouch  during  the 
life  of  B.,  for  the  warranty  continues  but  during  the  life  of  B., 
for  it  is  but  for  life  for  want  of  words  of  inheritance."  I  Now 
the  warranty  in  this  case  is  to  the  releasees  only  without  their 
heirs,  for  although  it  goes  on  that  they  and  their  heirs  shall 
peaceably  enjoy,  yet  that  is  no  part  of  the  warranty,  which  pre- 
cedes it,  and  is  confined  to  T.  and  H.  And  therefore  this  shall 
work  no  discontinuance,  but  shall  enure  only  to  the  relessees 
themselves.  And  supposing  it  were  a  discontinuance,  yet  being 
for  the  lives  of  T.  and  H.  only,  when  they  died,  G.  became  tenant 
in  tail  again,  as  he  was  before,  because  by  the  deaths  of  the 
relessees  the  discontinuance  is  determined.  § 

J.  Balguy,  for  the  defendants,  contended  that  the  lease  and 
release  passed  not  only  the  present  but  all  future  ^interest  of  [  *182  ] 
Gilbert,  or  at  least  that  it  operated  as  a  bar  to  G.  and  such  as 
claimed  under  him,  as  against  those  claiming  under  the  release. 
For  the  release  doth  in  effect  warrant  the  land  to  T.  and  H. 
and  their  heirs,  notwithstanding  the  word  "heirs"  doth  not 
immediately  follow  the  word  "warrant,"  because  G.  covenants 
for  himself  and  his  heirs  with  T.  and  H.  and  their  heirs ;  and 
if  a  man  covenant  with  another  and  his  heirs  to  warrant  the 
land,  this  is  a  warranty  to  the  heirs,  and  they  shall  vouch. 
Therefore  this  being  a  release  with  a  warranty  to  descend, 
ex  concessit  it  worketh  a  discontinuance,  and  the  son  of  G. 
could  not  have  entered  after  G.'s  death,  but  would  have  been 
barred  ;  the  reason  of  which  is  for  avoiding  circuity  of  action.  || 
And  whether  this  warranty  passeth  the  right,  or  may  be  used 
only  by  way  of  rebutter,  is  immaterial  to  the  defendants;  in 
either  case  the  plaintiffs  are  not  entitled,  for  they  cannot  stand 
in  a  better  situation  than  G.  himself. 

The  Court  having  intimated  an  opinion  that  the  lessors  of  the 

t  Dyer,  42  b.  §  Co.  Lit.  333  a. 

%  Co.  lit.  47  a.  ||  Co.  Lit.  265  a. 
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Doe  plaintiff  were  barred  by  the  release  in  respect  of  such  part  of 
Pbestwidge.  G.'s  interest  as  H.  took  under  the  release,  and  for  which  the 
defendants  claimed  to  defend  under  the  release,  Reader  made 
another  point,  viz.  that  whatever  interest  passed  by  the  release 
to  T.  and  H.  passed  to  them  as  joint  tenants  and  not  as  tenants 
in  common ;  consequently  at  the  death  of  H.  living  T.  the  whole 
survived  to  T.,  and  no  part  descended  under  the  release  to  the 
defendants. 

And  as  to  this  point  farther  time  was  given  him  to  speak, 
[•183]  Qntii  this  day,  when  he  admitted  that  *T.  and  H.  took  as 
tenants  in  common,  for  the  habendum  is  "  to  them,  their  heirs 
and  assigns,  as  tenants  in  common,  and  not  as  joint  tenants,  to 
the  use  of  them,  their  heirs  and  assigns,"  and  although  if  this 
had  been  an  use  executed  by  the  statute,  the  consequence  would 
be  that  they  were  joint  tenants,  yet  he  admitted  that  where  the 
person  seised  to  the  use  and  cestui  que  use  is  the  same,  the 
statute  does  not  operate.  And  for  this  he  cited  Lord  Bacon, 
"  that  the  statute  ought  to  be  expounded,  that  where  the  party 
seised  to  the  use,  and  the  cestui  que  use  is  one  person,  he  never 
taketh  by  the  statute,  except  there  be  a  direct  impossibility 
or  impertinency  for  the  use  to  take  effect  by  the  common  law."  t 

Wherefore  judgment  passed  for  the  defendants. 


1816.  CLAEIDGE  v.  DALTOK 

Jfif  81-  (4  M.  &  S.  22&-2S3.) 

[  226  ]  The  drawer  of  a  bill  of  exchange,  who  has  no  effects  in  the  hands  of 

the  drawee  except  that  he  has  supplied  him  with  goods  upon  credit 

which  credit  does  not  expire  until  long  after  the  bill  would  become  due, 

is  not  discharged  by  want  of  notice  of  the  dishonour.^ 

Time  given  by  an  indorsee  to  the  payee  does  not  discharge  the  drawer. 

Assumpsit  upon  a  bill  of  exchange,  dated  29th  of  June,  1814, 
for  80(M.  drawn  by  the  defendant  on  T.  Pickford,  payable  two 
months  after  date  to  Quarton,  or  order,  and  indorsed  by  Quarton, 

t  Bac.  Law  Tracts,  352,  2nd  edit. 

X  Bills  of  Exchange  Act,  1882,  s.  50  (2)  c.  (4). 
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and  by  several  mesne  indorsements  to  the  plaintiff:  plea,  non    Claridge 
assumpsit  Dalton. 

At  the  trial  before  Lord  Ellenborough,  Gh.  J.,  at  the  London 
sittings  after  last  Hilary  Term,  one  point  was,  whether  the 
defendant  was  entitled  to  notice  of  non-payment ;  as  to  which 
the  facts  were  these : 

The  defendant  was  a  tradesman  in  the  country,  Fickford,  the 
drawee,  a  tradesman  in  London,  and  there  had  been  an  inter- 
course of  some  years  between  them  in  the  way  of  their  trades, 
the  defendant  supplying  Pickford  with  goods,  and  Pickford 
giving  his  acceptances  in  payment  at  the  end  of  each  year.  At 
the  time  this  bill  was  drawn  nothing  was  due  from  Pickford  to 
the  defendant,  but  the  defendant  had  received  from  him  an 
unlimited  order  for  the  supply  of  goods,  under  which  he  had 
furnished  *Pickford  with  about  200J.  worth  of  goods,  and  at  the  [  *227  ] 
time  when  the  bill  became  due  with  about  7(M.  worth  more,  but 
for  these  Pickford,  according  to  the  usual  course  of  dealing 
between  them,  was  not  liable  to  be  called  upon  to  give  his 
acceptance  until  the  end  of  the  year.  The  bill  was  dishonoured 
when  presented  to  Pickford  for  payment,  of  which  notice  was  not 
given  to  the  defendant  in  due  time.  And  it  was  objected,  upon 
the  authority  of  Thackray  v.  Blackett,\  that  the  defendant  was 
entitled  to  notice. 

Another  point  was,  whether  the  defendant  was  discharged  by 
Britain  &  Co.  having  given  time  to  Quarton,  the  payee,  as  to 
which  the  facts  were  these :  Britain  &  Co.  were  bankers  at  Eipon, 
and  indorsed  the  bill  to  Hutton  &  Co.,  who  indorsed  it  to  the 
plaintiff  for  valuable  consideration.  Upon  the  bill's  being 
dishonoured,  the  plaintiff  returned  it  to  Hutton  &  Co.,  and 
Hutton  &  Co.,  about  the  18th  of  September,  sent  it  to  Britain 
&  Co.,  who  refused  to  take  to  it,  on  account  of  its  being  sent  to 
them  out  of  time,  but  received  the  bill  at  the  desire  of  Hutton  & 
Co.  for  the  purpose  of  obtaining  payment  for  them.  Accordingly, 
on  the  9th  of  September,  Britain  &  Co.  wrote  to  the  defendant, 
informing  him  the  bill  was  returned  to  them,  and  requesting 
payment  of  the  bill  and  expenses.  On  the  17th  they  wrote  to 
Quarton  the  following  letter :  "  Sib,  we  have  your  favour  of 
t  13  E.  E.  783  (3  Camp.  164). 
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Clabidge  yesterday,  and  are  sorry  it  is  not  in  your  power  to  take  up  the  dis- 
Dalton.  honoured  bill :  the  time  you  wished  us  to  hold  it  is  extremely 
inconvenient  to  us :  however,  rather  than  proceed  to  extremities, 
we  have  requested  Mr.  F.  to  wait  on  you,  to  whom  if  you  cannot 
[  *228  ]  pay  in  banker's  paper  *you  will  give  your  draft  upon  London 
at  10  days,  payable  to  some  friend  of  yours;  if  you  cannot 
conveniently  trouble  a  friend,  we  will  take  it  payable  to  your 
own  order.  Signed  Britain  &  Co."  Quarton  accordingly  gave 
a  bill  on  another  person  for  3002.,  which  was  dishonoured,  and 
paid  22.  10a.  lid.  interest  and  expenses.  The  clerk  of  Britain 
&  Co.,  who  was  a  witness  for  the  defendant,  said,  that  if  the 
second  bill  had  been  paid,  Britain  &  Go.  would  have  delivered 
up  the  bill  in  question ;  and  that  they  considered  themselves 
as  the  agents  of  the  plaintiff.  There  was  a  verdict  for  the 
plaintiff,  his  Lordship  reserving  the  point  upon  the  notice. 
Accordingly  a  rule  nisi  was  obtained  in  the  last  Term  for  entering 
a  nonsuit  upon  that  point ;  but  the  other  point  was  also  men- 
tioned. 

And  now  the  report  having  been  read,  Park  and  Nolan  were 
called  upon  to  support  the  rule.    *    *    * 

[  229  ]       Lord  Ellbnborough,  Ch.  J. : 

The  Court  think  that  there  is  not  any  occasion  to  trouble  the 
other  side.  I  accede  to  the  proposition  that  where  there  are 
any  funds  in  the  hands  of  the  drawee,  so  that  the  drawer  has  a 
[  *230  ]  right  to  expect,  or  even  where  there  are  not  any  funds,  *if  the 
bill  be  drawn  under  such  circumstances  as  may  induce  the 
drawer  to  entertain  a  reasonable  expectation,  that  the  bill  will 
be  accepted  and  paid,  the  person  so  drawing  it,  is  entitled  to 
notice.  The  question  therefore  is,  whether  in  this  instance 
there  were  any  funds  in  hand  at  the  time  of  drawing  applicable 
to  this  bill,  or  a  ground  of  reasonable  expectation  that  when  the 
bill  became  due  the  drawee  would  come  forward  and  pay  it. 
As  to  funds,  though  there  were  goods  of  the  defendant  in  the 
drawee's  hands  at  the  time  of  the  drawing,  yet  they  were  not 
such  as  could  be  properly  set  against  the  drawing.  And  as  to 
any  reasonable  expectation  that  the  bill  would  be  paid,  it  was 
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neither  accepted,  nor  had  the  defendant  any  claim  upon  the    Claridqe 

drawee  to  have  it  honoured,  according  to  the  due  course  of  credit     dalton. 

between  them,  until  the  end  of  the  year.    At  that  time  he  would 

have  been  entitled  to  draw,  whereas  this  bill,  which  is  at  two 

months,  became  due  on  the  1st  of  September;  it  was  drawn 

therefore  in  anticipation  of  his  credit,  and  without  any  assurance 

of  accommodation.    For  if  there  never  was  any  drawing  between 

the  parties  but  at  the  end  of  the  year,  or  accepting  of  bills,  how 

shall  we  say  that  the  defendant  was  authorized  to  entertain  a 

reasonable  expectation  that  this  bill  would  be  honoured  ?    And 

if  not,  this  falls  within  the  rule  laid  down  in  Bickerdike  v. 

BoUman  9\  and  notice  was  not  necessary.     Then  taking  it  that 

the  defendant  is  not  entitled  to  notice,  we  come  to  the  second 

objection,  in  respect  of  which  I  cannot  find  that  the  plaintiff 

ever  authorized  Britain  &  Co.  to  give  time  of  payment,  so  as 

to  connect  him  with  that  act ;  the  bill  was  indorsed  to  Britain 

&  Co.  as  to  any  other  indorsees,  and  without  a  special  authority 

from  the  plaintiff  I  cannot  see  how  they  could  vary  his  rights. 

Le  Blanc,  J. :  [  231  ] 

Every  new  case  makes  one  regret  that  the  rule  in  Bickerdike 
v.  BoUman  t  for  dispensing  with  notice  was  ever  introduced :  but 
while  that  rule  remains  we  must  act  on  it.  And  the  only  question 
here  is,  how  far  this  case  ranges  itself  within  the  cases  cited,  or 
within  Bickerdike  v.  BoUman.  I  perfectly  agree  that  it  is  not 
necessary  that  the  drawer  should  have  effects  or  money  in  the 
hands  of  the  drawee,  either  at  the  time  when  the  bill  is  drawn, 
or  when  it  becomes  due.  For  if  the  bill  be  drawn  in  the  fair 
and  reasonable  expectation  that  in  the  ordinary  course  of  mer- 
cantile transactions  it  will  be  accepted  or  paid  when  due,  the  case 
does  not  range  itself  under  that  class  of  cases  of  which  Bickerdike 
v.  BoUman  is  the  first.  But  here  the  defendant  did  not  draw 
the  bill  with  any  reasonable  expectation  that  it  would  be  accepted 
or  paid,  but  on  the  contrary  with  a  pretty  clear  assurance  that 
it  would  be  dishonoured.  For  the  bill  was  not  drawn  in  the 
ordinary  course  of  business,  so  as  to  justify  an  expectation  that 
it  would  be  paid ;  and  therefore  the  necessity  of  giving  notice 
t  1  B.  E.  242  (1  T.  E.  405). 
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Clabidge    was  dispensed  with.    Upon  the  other  point,  the  act  of  Britain 

Dalton.     ^  Co.  mus*  either  be  considered  as  the  act  of  the  plaintiff,  or  as 

not  capable  of  affecting  the  plaintiff's  rights.    Now  there  is  not 

any  evidence  that  it  was  his  act ;  but  if  there  were,  giving  time 

to  the  payee  did  not  discharge  the  drawer. 

Baylby,  J. : 

I  am  entirely  of  the  same  opinion.  The  case  of  Bickerdike  v. 
Bollman  has  established,  and  I  am  disposed  to  think  rightly,  that 
a  party  who  cannot  be  prejudiced  by  want  of  notice,  shall  not  be 
entitled  to  require  it.  But  this  rule  extends  only  to  cases  where 
[  *232  ]  the  party  has  no  effects,  or  is  not  likely  to  have  effects,  *or  has 
no  expectation  that  he  will  have  any.  In  all  other  cases  the 
drawer  is  entitled  to  notice,  and  this  is  required  in  order  that  he 
may  withdraw  forthwith  out  of  the  hands  of  the  drawee  such 
effects  as  he  may  happen  to  have,  or  may  stop  those  which  he 
is  in  a  course  of  putting  into  his  hands.  Now  here  Dalton,  as 
between  himself  and  Fickford,  could  not  but  conclude  that 
Pickford  would  not  pay  the  bill  when  due,  and  that  he  was 
drawing  upon  him  without  any  reason  to  expect  that  he  would, 
unless  he  remitted  to  him  funds  for  the  purpose ;  because  he 
knew  that  he  had  no  right  to  draw  upon  him  before  the  end  of 
the  year,  and  long  before  that  he  has  notice.  At  the  period 
when  the  bill  was  refused  payment,  Dalton  was  not  in  a  condition 
to  have  taken  any  steps  against  Pickford  so  as  to  derive  any 
benefit  from  a  notice.  Therefore  it  seems  to  me  that  this  case 
ranges  itself  under  the  authority  and  within  the  reason  of 
Bickerdike  v.  Bollman,  and  so  the  defendant  is  not  entitled  to 
notice.  Then  as  to  the  second  point,  whether  the  defendant  is 
discharged  by  the  indulgence  given  to  Quarton,  the  case  of 
English  v.  Barley  t  established  that  if  the  holder  agree  to  give 
indulgence  for  a  certain  period  of  time  to  any  one  of  the  parties 
to  a  bill,  this  takes  away  his  right  to  call  on  that  party  for  pay- 
ment before  the  period  expires,  and  not  only  to  call  upon  him 
but  upon  all  the  intermediate  parties,  for  otherwise  if  he  were  to 
oblige  them  to  pay  the  bill,  they  would  immediately  resort  against 
the  very  person  whom  the  holder  has  indulged,  which  would  be 
t  5  E.  E.  643  (2  Bos.  &  P.  61). 


vol-  xvi.]        1815.-  K.  B.    4  M.  &  S.  282—238.  445 

inconsistent  with  his  agreement.    Therefore  if  he  give  time  to    Clabidgr 
the  payee,  he  cannot  call  on  the  indorsers.    But  this  rule  does      da 
not  *apply  to  a  party  lower  down  on  the  bill ;  as  if  the  5th      [  *233  ] 
indorsee  were  to  give  time  to  the  last  indorser  for  six  months, 
proposing  in  the  meanwhile  to  endeavour  to  get  payment  from 
the  indorsers  lower  down  on  the  bill,  this  might  well  be  done ; 
yet  according  to  the  argument  for  the  defendant  all  the  prior 
indorsers  would  be  discharged  by  the  indulgence  given  to  a 
subsequent  indorser. 

Dampibr,  J. : 

I  can  add  nothing  to  what  has  been  said.    I  am  perfectly  of 

the  same  opinion. 

Rule  discharged. 


MATE  and  Others,  Assignees  of  T.  MAIK,  Bank-  j*™: 
rupt,  v.  GLENNIE  and  Others,  Assignees  of  — 
SHARPE  &   CO.,   Bankrupts.  [240] 

(4  M.  &  S.  240—250.): 

A  transfer  of  a  ship  and  cargo  at  sea,  conveyed  by  M.  to  S.  as  a 
security  for  money  borrowed,  by  executing  and  delivering  to  S.  a  biU  of 
sale  of  the  ship,  a  policy  upon  ship  and  cargo,  and  indorsing  the  bills  of 
lading,  was  held  not  to  pass  the  property  to  S.,  where  S.  neglected, 
upon  the  ship's  return  and  notice  thereof,  to  take  possession,  or  to  do  any 
act  to  notify  the  transfer  of  the  property  to  him ;  but  that  the  property- 
passed  to  the  assignees  of  M.,  who  became  bankrupt,  as  being  in  the 
possession,  order,  and  disposition  of  M.  at  the  time  when  he  became 
bankrupt  within  the  stat.  21  Jao.  I.  c.  19. t  Also  that  an  agreement 
between  M.  and  the  captain,  that  the  captain  should  have  one-fifth 
share  of  the  profit  or  loss  of  the  voyage  on  ship  and  cargo,  did  not 
prevent  S.  from  taking  possession. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue. 
At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at  the  London 
sittings  after  Hilary  Term,  the  case  was  thus  : 

Mair  (the  bankrupt)  was  in  February,  1812,  owner  of  the 
American  ship  Navigator,  bound  with  a  cargo  belonging  to  Mair 
on  a  voyage  to  the  Havannah,  and  to  take  in  a  return  cargo  for 
the  Baltic.  x  Young  was  the  master  of  the  ship,  under  an  agree- 

t  See  noVr  Bankruptcy  Act,  1883,  s.  44,  sub-s.  2,  par.  3.— E.  0. 
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Mair  ment  between  him  and  Mair,  which  was  contained  in  a  letter 
Glennie.  *rom  Mair  *°  Young,  an^  signed  as  accepted  by  Young,  that  he 
(Young)  was  to  have  in  lieu  of  all  wages,  primage,  &c.  one  fifth 
share  of  the  profit  or  loss  of  the  intended  voyage,  on  ship  and 
cargo,  and  was  to  follow  Mair's  instructions,  do  all  the  business 
himself  that  he  could  do,  and  for  the  rest  make  the  best  bargains 
he  could.  The  ship  sailed  for  the  Havannah  on  the  1st  of  March ; 
and  on  the  3rd,  Mair  being  indebted  to  Sharpe  &  Go.  for  advances 
r  *24i  ]  *made  by  them,  and  having  negotiated  for  farther  advances, 
executed  to  them  a  bill  of  sale  of  the  ship  for  the  consideration 
as  expressed  in  it  of  1,900!.,  and  put  into  their  hands  a  policy 
upon  ship  and  cargo,  as  a  security  for  these  advances.  The  ship 
arrived  at  the  Havannah,  discharged  her  cargo,  and  took  in  a 
return  cargo,  for  which  Young  signed  bills  of  lading,  making  the 
goods  deliverable  to  Mair  or  assigns,  and  sailed  from  the 
Havannah.  On  the  10th  of  July,  Young,  having  received  orders 
from  Mair  to  touch  at  a  port  in  England,  reached  Cowes,  and 
informed  Mair  by  letter  of  the  ship's  arrival  there,  and  on  the 
14th  brought  her  round  to  Sheerness.  Mair  informed  Sharpe  & 
Go.  of  the  ship's  being  at  Gowes,  and  that  she  was  coming  up 
the  Channel,  and  indorsed  to  them  the  bills  of  lading,  and  on  the 
day  after  her  arrival  at  Sheerness  directed  Young  to  proceed  with 
ship  and  cargo  to  St.  Petersburgh,  and  to  remit  the  proceeds  to 
Sharpe  &  Go. ;  of  which  Young  on  the  same  day  wrote  to  inform 
Sharpe  &  Co.,  telling  them  that  he  should  remit  to  them  the 
proceeds  in  bills  or  produce,  as  might  appear  to  him  most  bene- 
ficial for  the  concern.  The  ship  sailed  from  Sheerness  on  the 
16th  on  her  voyage,  and  was  captured  on  the  12th  of  August  by 
a  king's  ship  as  being  American  property,  and  sent  into  Wingo 
Sound.  On  the  15th  of  September,  whilst  she  lay  there,  Young, 
who  had  hitherto  been  in  the  habit  of  communicating  with  Mair 
only,  wrote  to  Sharpe  &  Co.,  informing  them  that  "  by  his  letter 
to  them  of  the  15th  of  July  he  had  referred  them  to  Mair  for 
future  information,  not  knowing  at  the  time  that  they  had  any- 
thing more  to  do  with  the  ship  than  to  receive  the  proceeds  of 
the  cargo,  but  that  since  his  return  to  that  place  he  had  learnt 
[  *242  ]  from  *Mair  that  Mair  had  transferred  the  ship  and  cargo  to  them, 
retaining  only  the  management  of  the  voyage."    Afterwards  he 


vol.  xvi.]        1815.    KB.    4  M.  &  S.  242— 248.  447 

wrote  to  them  again  respecting  the  ship  and  cargo,  but  Sharpe  Maib 
&  Co.  never  answered  any  one  of  his  letters,  nor  did  they  signify  glkkkib. 
to  him  their  assent  to  the  transfer,  nor  give  any  orders  or  do 
any  act,  while  the  ship  lay  at  Cowes  and  Sheerness,  to  take  pos- 
session of  ship  or  cargo.  The  ship  and  cargo  having  been  sent 
back  to  London,  arrived  there  after  both  Mair  and  Sharpe  &  Co. 
had  become  bankrupts,  and  being  libelled  in  the  Admiralty  Court 
by  the  captors  as  prize,  the  defendants  by  agreement  with  the 
plaintiffs  appeared  and  put  in  their  claim,  and  the  ship  and 
cargo  were  afterwards,  by  decree  of  the  Court,  given  up  to  the 
defendants,  who  sold  them  and  received  the  proceeds.  Sharpe 
&  Co.  became  bankrupt  on  the  1st,  and  Mair  on  the  2nd  of 
October. 

There  was  a  verdict  for  the  plaintiffs.  And  upon  a  rule  nisi 
obtained  in  the  last  Term  for  a  new  trial,  the  point  made  was 
whether  under  these  circumstances  Mair,  at  the  time  when  he 
became  bankrupt,  had  the  possession,  order,  and  disposition  of 
the  said  ship  and  cargo,  within  the  meaning  of  stat.  21  Jac.  I. 
c.  19,  b.  11 ;  and  Atkinson  v.  Moling  was  cited,  t 

Park,  Topping,  Marryat,  and  Campbell  shewed  cause,  and 
distinguished  Atkinson  v.  Mating  from  the  present,  chiefly 
because  in  that  case  the  mortgagee  never  had  an  opportunity 
of  taking  possession  before  the  bankruptcy,  for  the  ship  was  at 
sea,  and  when  she  afterwards  arrived  he  took  possession  the  first 
moment  that  he  could. 

The  Attorney-General,  Scarlett,  and  Richardson,  contra,  [243] 
argued,  that  the  conveyance  to  Sharpe  &  Co.  was  not  void 
within  the  stat.  21  Jac.  I.  For  this  was  like  Atkinson  v.  Moling, 
a  mortgage  of  a  ship  and  cargo  at  sea ;  and  though  the  mort- 
gagees never  took  actual  possession,  yet  were  they  in  virtual 
possession  the  moment  that  the  transfer  was  notified  to  the 
captain,  and  he  consented  to  hold  the  same  and  remit  the 
proceeds  to  their  account.  For  where  the  thing  assigned  is 
incapable  of  delivery  at  the  time,  notice  is  sufficient  and  is  equal 
to  a  delivery ;  as  if  a  debt,  &c.  be  assigned, $  or  goods  in  the 
t  1  B.  E.  524  (2  T.  B.  462).  %  Ryall  v.  BoUe,  1  Atk.  177. 
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Maib  hands  of  a  warehouseman,  notice  to  the  debtor,  or  to  the  ware- 
Glennie.  houseman  will  be  sufficient.  And  it  can  make  no  difference 
whether  that  notice  be  given  by  the  assignee  himself,  or,  as  in 
this  case,  by  the  assignor  on  his  behalf.  If  there  be  no  fraud,  it 
is  not  necessary  that  a  bill  of  sale  should  be  followed  by  posses- 
sion in  order  to  complete  the  legal  transfer,  t  And  here  Sharpe 
&  Co.,  if  they  had  minded  so  to  do,  could  not  have  taken  posses- 
sion, for  by  the  agreement  between  Mair  and  the  captain,  the 
latter  was  interested  in  ship  and  cargo  to  the  extent  of  one-fifth, 
in  respect  of  which  Sharpe  &  Go.  could  not  have  divested  him  of 
the  possession. 

Lord  Ellenborough,  Ch.  J. : 

Two  points  have  been  made  in  this  case,  first,  supposing  in 
other  respects  it  was  proper  for  the  Sharpes  to  take  possession, 
whether  in  respect  of  the  captain's  interest  they  were  precluded 
from  taking  possession.  And  upon  this  point,  it  has  been  con- 
[  *244  ]  tended  that  the  captain  was  virtually  a  partner,  *but  on  what 
ground  has  it  been  so  contended  ?  The  ground  is  because  pay- 
ment of  the  captain's  wages  was  to  depend,  as  to  its  amount, 
upon  a  reference  to  the  value  of  the  cargo ;  but  according  to 
that  mode  of  argument  every  seaman  in  a  Greenland  voyage 
would  become  a  partner  in  the  fishing  concern.  There  is  no 
pretence  therefore  for  saying  that  the  captain  was  a  partner 
because  his  wages  were  to  be  regulated  and  paid  by  reference  to 
a  calculation  on  the  profits  of  the  adventure.  This  point  then 
being  laid  out  of  the  case,  the  question  comes  to  this,  whether 
the  possession  remained  in  Mair,  the  original  proprietor,  so  that 
he  is  to  be  considered  within  the  meaning  of  the  statute  of  Jac.  I. 
as  having  at  the  time  of  his  bankruptcy  the  possession,  order, 
and  disposition.  Now  it  appears  that  in  March,  shortly  after 
the  ship  sailed  for  the  Havannah,  an  instrument,  purporting  to 
convey  the  ship  for  the  consideration  of  1,900Z.  paid  to  Mair,  was 
executed  by  him  to  the  Sharpes,  which  would  have  entitled  the 
Sharpes  to  have  taken  possession,  at  least  in  the  nature  of  mort- 
gagees.   They  could  not  perhaps  have  been  considered  as  out- 

t  Kidd  y.  Bawlinwn,  5£.  B.  540  (2  Bos.  &  P.  59). 


vol.  xvi.]        1815.    K.  B.    4  M.  &  S.  244—245.  449 

right  purchasers,  but  only  as  mortgagees  in  possession.  The  Mair 
ship  being  at  sea  and  not  capable  of  manual  possession  at  that  glekhie. 
time,  do  the  Sharpes  notify  their  purpose  to  the  captain  of 
taking  to  the  ship,  or  do  they  upon  the  ship's  return  by  any  act 
on  their  part  manifest  that  they  mean  to  take  possession.  It  is 
not  pretended  that  they  do ;  but  it  is  said  that  the  captain's 
letter  of  the  15th  of  September  to  the  Sharpes  shews  that  he  had 
notice  that  Mair  had  transferred  to  them  the  ship  and  cargo. 
In  that  letter  the  captain  writes  from  Wingo  Sound,  "  that  he 
had  in  a  former  letter  of  the  15th  of  July  from  the  same  place 
*referred  them  to  Messrs.  T.  Mair  for  future  information  until  [  *246  ] 
his  arrival  at  Petersburgh ;  not  knowing  at  that  time  that  they 
had  any  thing  more  to  do  with  the  ship  than  to  receive  the  pro- 
ceeds of  the  cargo  ;  but  that  since  his  unfortunate  return  to  that 
place  T.  Mair  &  Go.  had  informed  him  that  they  transferred  the 
ship  and  cargo  to  them,  retaining  only  the  management  of  the 
voyage."  And  then  he  refers  them  to  Mair  for  a  particular 
account  of  the  circumstances  of  his  detention.  Thus  we  find  the 
captain  writes  to  the  Sharpes  having  since  his  return  only  to 
Wingo  Sound  been  made  acquainted  with  their  relation  to  the 
ship  and  cargo  by  communication  with  Mair  &  Co.  and  he  does 
not  then  know  whether  the  Sharpes  will  or  will  not  elect  to  take 
possession.  Undoubtedly  if  they  had  purposed  to  take  posses- 
sion one  would  have  thought  that  such  a  letter  as  that  would 
have  provoked  them  to  signify  their  purpose.  It  is  said  that  the 
captain  continued  to  write  to  the  Sharpes;  but  they  never 
answered  any  of  his  letters.  One  of  the  Sharpes  who  was  a 
witness  proved  that  fact,  and  also  proved  that  they  neither  took 
nor  ordered  possession  to  be  taken  at  any  time.  How  then  shall 
we,  against  the  positive  declarations  of  the  parties  themselves, 
and  the  facts  of  the  case,  infer  that  they  had  the  possession  ? 
That  they  had  an  opportunity  of  taking  possession  is  plain,  for 
they  knew  the  ship  was  at  Gowes,  and  understood,  that  she 
was  to  come  to  the  river.  Therefore  they  had  an  opportunity  of 
taking  possession  at  that  time,  and  of  perfecting  their  title  as 
mortgagees,  and  if  they  had  so  done,  this  would  not  have  been  a 
case  within  the  statute.  But  they  have  not  done  it,  the  reason 
of  which  probably  was  that  they  might  not  subject  themselves 
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Maib  *under  the  circumstances  to  demands  against  them  as  owners  in 
Glbknik.  respect  of  the  supplies  made  to  the  ship.  Here  then  is  not  only 
[  *246  ]  not  any  constructive  possession,  but  there  is  the  strongest  nega- 
tive construction  arising  from  the  declarations  and  conduct  of 
the  Sharpes  that  they  designed,  not  to  take  possession,  and  not 
to  attach  upon  themselves  the  burthen  of  being  the  ship  owners. 
Therefore  this  was  not  a  possession  in  the  Sharpes  to  prevent 
the  statute  of  Jac.  operating  to  pass  the  property  to  the  assignees 
of  Mair,  as  being  in  his  possession,  order,  and  disposition  at  the 
time  he  became  bankrupt ;  and  so  it  seems  to  me  that  there  is 
not  any  ground  for  a  new  trial. 

Lb  Blanc,  J. : 

I  agree  with  that  which  has  been  stated  by  my  Lord.  On  the 
first  point  it  is  impossible  to  see  from  the  letter  produced,  which 
is  the  only  evidence  of  the  captain's  interest,  that  it  stood  in  the 
way  of  the  mortgagees  taking  possession.  That  letter  amounts 
to  nothing  more  than  an  allowance  of  a  certain  sum  to  the 
captain  in  proportion  to  the  profits  of  the  voyage  in  lieu  of 
wages ;  and  the  conveyance  by  Mair  to  the  Sharpes  conveyed  to 
them  the  property  which  Mair  had  subject  to  the  captain's  rights 
under  that  agreement.  The  next  question  is,  whether  at  the 
time  of  Mair's  bankruptcy  he  continued  in  the  visible  ownership 
of  the  property  by  the  consent  of  the  Sharpes.  Now  I  take  it  to 
be  a  settled  rule,  that  a  conveyance  of  a  ship  at  sea,  in  which 
case  the  party  cannot  take  possession,  may  be  made  effectually, 
provided  he  does  take  possession  as  soon  as  he  has  an  oppor- 
tunity. In  this  case  a  conveyance  was  executed,  and  it  appears 
I  *247  ]  that  the  parties  to  whom  it  was  executed  might  afterwards  *have 
taken  possession,  but  they  neglected  to  do  so  while  the  ship  was 
in  the  river ;  therefore  that  is  a  circumstance  to  shew,  that  they 
did  not  intend  to  take  possession  at  that  time.  It  is  true  that 
after  that  time  they  had  no  other  opportunity  of  taking  actual 
possession,  but  still  they  had  an  opportunity  of  doing  every 
thing  which  under  the  circumstances  might  have  been  done,  but 
they  desisted  from  doing  any  thing.  Their  conduct  also  shews 
that  they  did  not  consider  the  captain  to  be  acting  as  their  agent, 
for  they  never  answered  his  letters  or  signified  to  him  that  they 
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acceded  to  the  instructions  given  him  by  Mair :  on  the  contrary  Mair 
they  appear  to  have  observed  a  profound  silence.  Coupling  this  gleknie. 
with  the  parol  evidence  of  Sharpe,  who  admitted  they  never  took, 
and  as  I  understand  it,  never  intended  to  take  possession,  it 
seems  to  me  that  down  to  the  time  of  the  bankruptcy  of  Mair 
the  property  continued  in  his  possession  and  under  his  control 
by  the  permission  of  the  Sharpes  the  owners;  for  the  latter 
avoided  every  opportunity  which  offered  of  taking  possession. 
Therefore  I  think  this  rule  ought  to  be  discharged. 

Batlby,  J. : 

It  seems  to  me  that  this  verdict  is  correct.  There  is  no 
pretence  for  saying  that  the  captain  was  a  part-owner ;  all  that 
he  had  a  right  to  insist  on  was  that  the  ship  should  go  to  the 
port  of  her  destination.  But  if  he  had  been  a  part-owner,  it 
seems  to  me  that  it  would  have  made  no  difference ;  because  if 
this  conveyance  had  transferred  but  a  part  of  the  property,  still 
there  would  have  been  an  obligation  on  the  Sharpes  to  take  pos- 
session in  order  to  prevent  Mair's  having  the  apparent  ownership. 
As  to  the  other  point,  I  think  *there  might  be  some  little  diffi-  [  *248  ] 
culty  on  the  statute  of  Jac,  but  there  is  none  I  think  on  the 
stat.  of  Eliz.  With  respect  to  the  statute  of  Jac.  the  pro- 
perty must  be  in  the  possession,  order,  and  disposition  of  the 
bankrupt  by  the  consent  of  the  true  owner  at  the  time  of  the 
bankruptcy;  and  unless  it  be  in  the  possession,  order,  and 
disposition  of  the  bankrupt  at  that  time,  the  statute  does  not 
apply.  Now  I  feel  some  difficulty  in  carrying  this  case  to  such 
an  extent ;  for  the  ship  was  not  in  the  possession  of  the  bank- 
rupt at  the  time  of  his  bankruptcy,  but  of  Young  the  captain ; 
and  the  captain,  it  appears,  knew  that  the  ship  had  been  assigned 
to  the  Sharpes,  and  that  he  should  have  to  account  with  them  re- 
specting her,  and  had  so  communicated  to  the  Sharpes.  After  that 
I  am  inclined  to  think  that  what  had  taken  place  was  sufficient 
to  subject  the  captain  to  account  with  the  Sharpes,  and  therefore 
that  at  the  time  of  Mair's  bankruptcy,  he  was  to  be  considered 
as  agent  of  the  Sharpes,  and  could  not  have  justified  paying  over 
the  proceeds  to  Mair  ;  it  would  have  been  inconsistent  with  the 
terms  of  his  letter  to  them  so  to  do.     It  is  true  indeed  that  they 
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Mair  never  made  any  answer  to  his  letters,  nor  took  any  step  to  clothe 
Gleknie.  themselves  with  the  possession  ;  but  I  cannot  say  that  through 
their  neglect  in  that  respect  the  captain  would  have  been  relieved 
from  all  future  claims  of  the  Sharpes ;  and  if  he  would  not,  I 
feel  some  difficulty  in  saying  that  the  possession,  order,  and  dis- 
position of  this  property  was  in  Mair  at  the  time  of  his  bank- 
ruptcy. But  upon  the  statute  of  Eliz.  I  have  not  any  difficulty 
in  saying  that  the  Sharpes  were  bound  to  take  possession  as 
soon  as  an  opportunity  offered.  Perhaps  it  was  their  duty  to 
have  written  to  the  captain  immediately  upon  the  assignment. 
L  *249  ]  But  however  that  *may  be,  it  was  certainly  their  duty  when  the 
ship  arrived  in  this  country,  to  take  such  steps  as  would  vest  in 
them  the  possession.  It  appears  that  they  were  apprized  of  the 
ship's  arrival  at  Cowes  in  July,  yet  they  never  attempted  to  take 
possession  themselves,  or  gave  any  orders  for  that  purpose, 
whereby  they  evidently  shewed  that  it  was  not  only  their  inten- 
tion not  to  take  possession,  but  that  they  studiously  avoided  it. 
Notwithstanding  this,  they  now  seek  to  set  up  their  claim  under 
the  bill  of  sale,  according  to  the  terms  of  which  they  ought  to 
have  taken  possession.  By  their  neglect  so  to  do,  they  enabled 
Mair  to  hold  out  a  false  credit,  for  down  to  a  very  late  period  if 
the  captain  had  been  asked  whether  the  ship  remained  the 
property  of  Mair,  he  would  have  answered  in  the  affirmative. 

Dampier,  J. : 

I  agree  that  there  ought  not  to  be  a  new  trial.  With  respect 
to  the  first  point  I  think  all  that  the  captain  had  a  right  to 
require,  was  that  the  ship  should  go  the  voyage,  but  no  farther. 
On  the  second  point,  this  conveyance,  as  it  seems  to  me,  falls 
within  the  stat.  of  Jac.  for  it  appears  that  the  Sharpes  never 
meant  to  take  possession  of  the  ship,  but  chose  rather  to  avoid  it. 
Although  Mair  informed  the  captain  in  July,  that  the  proceeds 
were  to  be  accounted  for  to  the  Sharpes,  yet  I  think  the  order 
and  disposition  is  to  be  considered  as  being  with  Mair.  After- 
wards it  appears  that  Mair  must  have  communicated  by  letter  to 
the  captain  that  he  had  transferred  the  ship  and  cargo  to  the 
Sharpes.  But  when  the  captain  writes  to  the  Sharpes  that  he 
was  to  be  accountable  to  them  for  the  proceeds,  and  afterwards 
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that  be  had  learned  that  the  ship  and  cargo  had  been  transferred       Maib 

to  them,  they  wholly  decline  *answering  his  letters,  and  neglect     glknnie. 

to  clothe  themselves  in  any  way  with  the  possession,  so  as  to      [  ^so  ] 

shew  to  the  world  that  they  were  the  owners,  or  to  enable  any 

person  who  might  furnish  supplies  to  the  ship,  to  charge  them 

in  their  character  of  owners.    Therefore  it  seems  to  me  that 

they  left  the  order  and  disposition  of  this  property  as  to  the  rest 

of  the  world,  however  it  might  have  been  as  to  the  captain,  with 

Hair,  who  could  not  make  a  valid  transfer  to  them,  without 

something  done  on  their  part  to  indicate  a  change  of  possession. 

But  this  the  Sharpes  studiously  avoided  to  do;   and  therefore 

Mair  is  the  person  who  must  be  considered  as  having  at  the 

time  of  his  bankruptcy,  by  the  consent  of  the  Sharpes,  the  order 

and  disposition  of  this  property.    And  if  this  be  so,  there  ought 

not  to  be  a  new  trial. 

Rule  discharged. 


THE  KING  v.  BARZEY  and  Others.  wis. 

(4  M.  &  S.  253—255.)  Juneb' 

Upon  an  application  for  a  quo  warranto  information,  suggesting  that  r  253  1 
the  defendants  were  elected  contrary  to  the  provisions  of  a  particular 
charter,  the  affidavit  must  state  that  the  charter  was  accepted,  or  that 
the  usage  has  been  in  conformity  to  the  charter ;  and  the  Court,  alter 
determining  that  the  affidavit  was  ill  for  omitting  so  to  state,  refused 
leave  to  amend  it. 

Upon  a  rule  nisi,  obtained  for  an  information  in  nature  of 
quo  warranto  against  the  defendants  for  exercising  the  offices  of 
burgesses  of  Pembroke,  the  affidavit  in  support  of  the  rule, 
which  was  made  by  three  deponents,  one  stating  himself  to  have 
been  a  burgess  for  29  years,  the  second  for  14  years,  and  the  third 
for  SO  years  and  upwards,  deposed  that  they  (the  deponents)  had 
been  informed  and  believed  it  to  be  true,  that  by  the  constitution 
of  the  borough  there  ought  to  be  one  mayor,  and  12  of  the  more 
discreet  men  of  the  borough  called  common  councilmen,  and  no 
more,  and  that  such  mayor  and  common  councilmen  were  con- 
stituted by  a  charter  of  Rich.  III.,  and  that  the  said  charter 
directs  the  mayor  to  be  chosen  from  among  the  said  12  common 
councilmen,  and  that  for  many  years  past  many  persons  ex- 
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The  Kino  ceeding  the  number  of  12  had  usurped  the  offices  of  common 
babzey.  councilmen,  &c.  contrary  to  the  provisions  and  directions  of  the 
said  charter,  &c,  and  then  it  proceeded  to  state  that  one  A.  I. 
[  *254  ]  Stokes  in  1807  usurped  the  office  *of  common  councilman,  there 
being  then  12  existing  common  councilmen,  and  afterwards  in 
1809  usurped  the  office  of  mayor,  not  being  one  of  the  12  out 
of  whom  the  mayor  ought  to  have  been  chosen ;  and  whilst  so 
usurping  the  office  of  mayor,  together  with  others  who  pretended 
to  be  the  common  council,  assembled  without  notice  to  the 
burgesses  at  large,  and  chose,  admitted,  and  swore  in  the  de- 
fendants as  burgesses.  But  the  affidavit  did  not  state  that  any 
usage  had  ever  obtained  conformably  to  the  charter  of  Rich.  HI- 
or  that  such  charter  had  ever  been  accepted. 

And  for  this  reason  Dauncey,  who  shewed  cause,  objected 
to  the  sufficiency  of  the  affidavit,  contending  that  in  the  absence 
of  any  allegation  that  the  charter  was  accepted,  or  that  the 
usage  had  been  conformably  to  it,  there  was  nothing  to  shew 
that  this  was  the  existing  and  governing  charter  of  the  borough. 

Scarlett,  contra,  argued  that  enough  appeared  by  the  affidavit 
to  shew  both  an  acceptance  of  the  charter  and  an  usage  under 
it ;  for  the  affidavit  states  "  that  by  the  constitution  of  the 
borough  there  ought  to  be  a  mayor,"  &c.  whence  a  necessary 
inference  arises  that  such  is  the  existing  usage,  else  how  could 
it  be  true  that  by  the  constitution  there  ought  to  be ;  and  the 
affidavit  adds  "  that  such  mayor,  &c.  were  constituted  by  charter 
of  Kich.  III."  from  which  it  plainly  appears  that  the  charter 
exists,  because  those  who  are  constituted  by  the  charter  ought 
to  exist. 

Lord  Ellenborouoh,  Gh.  J. : 

All  that  is  stated  upon  the  affidavit  might  be  predicated  of  a 
[  *256  ]  charter  which  *had  never  been  accepted.  But  unless  it  is  sworn 
to  have  been  accepted,  or  there  is  pregnant  evidence  of  having 
acted  under  it,  so  as  to  authorize  us  to  infer  its  acceptance,  we 
cannot  proceed.  The  constitution  of  this  borough  may  be  as 
sworn  according  to  the  charter,  but  unless  that  charter  was 
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accepted,  it  will  not  be  the  existing  constitution ;  and  we  ought     The  King 
to  see  that  by  the  affidavits.     To  shew  it  to  be  the  efficient  rule      babzky. 
for  the  government  of  the  borough,  it  ought  to  be  stated  that 
such  is  the  usage  of  the  borough,  or  that  the  charter  was 
accepted.    This  is  a  very  loose  manner  of  deposing  to  the  fact. 

Dampibr,  J. : 

This  seems  to  be  an  experiment  to  avoid  deposing  to  the  ac- 
ceptance of  the  charter.  I  never  remember  a  rule  of  this  sort 
granted  without  a  positive  affidavit  that  the  charter  was  accepted 
and  acted  upon. 

Scarlett  then  prayed  for  leave  to  amend  the  affidavit. 

But,  per  Curiam,  that  would  be  a  dangerous  precedent ;  the 
parties  must  make  a  new  application. 

Rule  discharged,, 


RAWSTOKNE  v.  WILKINSON  and   Others.!  isis. 

(4  M.  &  S.  256—259.)  **»*  &• 

The  sheriff,  haying  levied  under  &fi.fa.t  and  received  the  money,  ia        ..  „  ft  -. 
entitled  to  his  poundage,  as  against  the  person  suing  out  the  execution, 
although  the  execution  has  been  set  aside  for  irregularity  (not  by  the 
fault  of  the  sheriff),  and  the  money  has  been  returned  accordingly. 

Debt  by  the  sheriff  of  the  county  palatine  of  Lancaster,  on 
stat.  29  Eliz.  c.  4,1  for  poundage,  also  for  work  and  labour, 
money  paid,  and  on  an  account  stated.    Plea,  Nil  debet. 

At  the  trial  before  Le  Blanc,  J.,  at  the  last  Lancaster  assizes, 
the  case  was  this : 

The  defendants  having  recovered  in  an  action  against  one 
Blount  upon  promises,  proceeded  against  the  bail,  and  sued  out 
a  ft.  fa.  against  them  directed  to  the  sheriff  of  the  county  of 
Lancaster  indorsed  to  levy  449Z.  10s.,  besides,  &c.  under  which 
the  sheriff  levied,  and  received  the  money.  Afterwards  judgment 
and  execution  against  the  bail  were  set  aside  for  irregularity, 

f  Referred  to,  upon  construction  Warwickshire  (1884)  13  Q.B.D.  415  ; 

of  the  Bankruptcy  Act,  1883,  46  &  53  L.  J.  Q.  B.  D.  418,  419;  51  L.  T. 

47  Vict.  c.  52,  s.  46,  in  Re  Ludford  240.— R.  0. 

or  Ludmore,  Offl.  Beer.  v.  Sheriff  of  %  Bepealed  by  Sheriffs  Act,  1887. 
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Rawstobke  and  the  money  was  ordered  to  be  returned ;  in  consequence  of 
Wilkinson,  which  the  sheriff,  with  the  assent  of  the  defendants'  attorney, 
paid  back  the  money  to  the  bail.  And  it  was  objected  that  since 
the  stat.  48  Geo.  III.  c.  46,  s.  5,t  debt  does  not  lie  for  the  sheriff 
against  the  plaintiff  in  the  action  for  poundage  for  executing 
bji.fa.,  but  the  same  ought  to  be  levied  upon  the  goods  of  the 
defendant  over  and  above  the  sum  recovered  by  the  judgment. 
2ndly,  Admitting  that  in  general  the  action  would  lie,  yet  in 
this  case,  where  the  judgment  and  execution  have  been  set  aside 
and  the  money  restored,  the  sheriff  shall  not  have  it.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
liberty  to  the  defendants  to  move  for  a  nonsuit. 
[  257  ]  Accordingly,  a  rule  nisi  having  been  obtained  in  the  last  Term, 

Richardson  (with  him  Scarlett)  now  shewed  cause,  and  argued 
that  by  stat.  29  Eliz.  c.  4,  the  sheriff  might  have  debt  for  his 
poundage,  and  for  this  he  cited  Lyster  v.  Bromley, I  Jay  son  v. 
Rash,%  White  v.  Haugh.\\  And  the  48  Geo.  III.  c.  46,  does  not 
take  from  the  sheriff  generally  his  remedy  against  the  plaintiff 
for  poundage,  &c,  but  only  provides  that  in  certain  cases,  as 
where  execution  is  against  the  goods  and  not  against  the  person, 
the  plaintiff  may  levy  the  poundage  over  and  above  the  sum 
recovered.  For  if  the  goods  be  insufficient  for  the  plaintiff  to 
levy  both  debt  and  poundage,  it  is  plain  that  unless  the  sheriff 
may  demand  his  poundage  of  the  plaintiff,  he  will  be  without 
remedy,  which  the  statute  could  never  intend.  Therefore  his 
remedy  shall  be  entire  as  before  the  statute,  either  to  retain  for 
his  poundage,  or,  if  he  pay  the  money  over,  to  have  his  action. 
Now  the  sheriff  in  this  case  has  not  retained,  but  in  pursuance 
of  the  order  of  the  Court,  and  with  the  assent  of  the  defendants' 
has  restored  the  whole  sum  levied  ;  therefore  he  shall  have  his 
action,  unless  he  is  not  entitled  to  poundage  by  reason  that  the 
judgment  and  execution  have  been  set  aside;  but  Earle  v. 
Plummer,^  Alchin  v.  Wclls,\\  Bvllen  v.  Ansley ,Jt  all  shew  that 
this  makes  no  difference,  for  if  the  sheriff  has  regularly  levied,  he 

t  Bapealed  S.  L.  E.  1872.  H  Salk.  332. 

X  Cro.  Car.  286.  tt  2  E.  E.  641  (5  T.  E.  470). 

$  Salk.  209.  tt  9  B.  &•  810  (6  Esp.  111). 
II  2  Str.  1262. 
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is  entitled  to  poundage,  and  has  nothing  to  do  with  the  regu-   Rawstobne 
larity  or  irregularity  of  the  antecedent  proceedings.  Wilkinson. 

J.  Parke,  contra,  submitted  that  since  the  stat.  48  Geo.  III.  [  258  1 
c.  46,  the  sheriff  shall  no  longer  demand  his  poundage  of  the 
plaintiff,  who  sues  the  execution,  but  shall  levy  it  upon  the 
defendant's  goods.  For  the  words  of  s.  5  that  the  "plaintiff 
may  levy  the  poundage,"  &c.  are  compulsory  upon  him  that  he 
must  levy  ;  in  the  same  manner  as  the  words  of  stat.  9  Will.  III. 
c.  11,  s.  8,  that  "  the  plaintiff  may  assign  breaches,"  &c.  are  com- 
pulsory on  him  so  to  do.t  And  supposing  the  late  statute  has 
made  no  difference  in  respect  of  the  sheriffs  right  to  poundage, 
yet  in  this  case  he  shall  not  have  his  action,  for  by  the  29  Eliz. 
c.  4,  he  is  entitled  only  to  poundage  "  upon  such  sum  as  he 
shall  levy  or  extend,  and  deliver  in  execution."  Wherefore,  as 
he  has  not  made  a  levy  as  complete  as  the  statute  prescribes,  he 
has  no  right  to  poundage  ;  and  before  he  can  have  an  action  he 
ought  to  return  the  writ,  and  that  he  has  levied.  Alchin  v.  Wells 
and  Bullen  v.  Ansley  do  not  decide  that  the  sheriff  may  become 
an  actor  and  bring  debt  for  his  poundage,  for  in  those  cases  the 
sheriff  was  the  party  defendant. 

Per  Cueiam  : 

The  execution  being  irregular  was  owing  to  the  fault  of  the 
defendants  and  not  of  the  sheriff,  and  therefore  he  shall  not  be 
deprived  of  his  poundage  on  that  account.  And  the  48  Geo.  III. 
c.  46,  does  not  vary  his  rights,  but  gives  a  boon  to  the  plaintiff  in 
the  action,  who  is  entitled  to  levy  under  an  execution  against  the 
goods  of  the  defendant,  that  he  may  levy  the  poundage,  fees  and 
expenses  of  the  execution,  over  and  above  the  sum  recovered  by 
the  judgment.  *Before  this  statute  the  sheriff  used  to  levy  the  [  *259  ] 
sum  recovered  by  the  judgment,  and  satisfy  himself  out  of  it  for 
the  poundage,  and  pay  over  the  residue,  but  now  the  plaintiff  may 
also  levy  the  poundage,  which  is  more  than  he  could  before  do. 
And  the  authorities  referred  to  have  determined  that  the  sheriff 
is  entitled  to  poundage  if  he  levy,  and  that  in  such  a  case  as  the 
present  he  shall  not  be  ruled  to  return  the  writ. 

Ride  discharged. 

t  Bolts  v.  Boeewdl,  5  T.  E.  538. 
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1815.       STEPHENS    and    Others,    Assignees     of    SPENCEK 
—  *  and  Another,  Bankrupts,   v.  ELWALL.f 

[  259  ]  (4  M.  &  S.  259—261.) 

A  servant  may  be  charged  in  trover,  although  the  act  of  conversion 
be  done  by  him  for  the  benefit  of  his  master. 

Trover  for  goods.  Plea,  not  guilty.  At  the  trial  before  Le 
Blanc,  J.  at  the  last  Lancaster  assizes  the  case  was  this : 

The  bankrupts  being  possessed  of  the  goods  in  question  sold 
them  after  their  bankruptcy  to  one  Deane,  to  be  paid  for  by  bills 
on  Heathcote,  who  had  a  house  of  trade  in  London,  and  for 
whom  Deane  bought  the  goods.  Heathcote  was  in  America,  and 
the  defendant  was  his  clerk,  and  conducted  the  business  of  the 
house.  Deane  communicated  to  the  defendant  information  of 
the  purchase  on  the  day  it  was  made,  and  the  goods  were  after- 
wards delivered  to  the  defendant,  and  he  disposed  of  them  by 
sending  them  to  America  to  Heathcote.  No  demand  was  made 
upon  the  defendant  until  nearly  two  years  after  the  purchase. 
The  learned  Judge  inclined  to  think,  and  so  stated  to  the  jury, 
that  if  the  defendant  was  acting  merely  as  the  clerk  of  Heathcote 
he  was  not  liable ;  but  if  he  was  transacting  business  for  him- 
[  *260  ]  self ,  though  in  the  name  of  another,  then  he  *would  be  liable. 
The  jury  found  a  verdict  for  the  defendant.  And  upon  a  rule 
nisi  obtained  in  the  last  Term  for  a  new  trial,  in  order  to 
question  the  accuracy  of  the  learned  Judge's  direction  in  point 
of  law,  Perkins  v.  Smitht  was  cited,  and  it  was  contended  that 
the  defendant  being  a  tort-feazer,  no  authority  that  he  could 
derive  from  his  master  would  excuse  him  from  being  liable  in 
this  action. 

Park,  who  now  shewed  cause,  referred  to  the  report  of 
Perkins  v.  Smith,  in  Sayer,  40,  and  said,  that  the  decision  went 
too  far,  and  that  it  had  not  been  approved  of  by  Lawrence,  J., 

t  Approved  and  followed  in  Hoi-  438 ;   60  L.  T.  600 ;  and  by  Romeb, 

Hub  v.  Fowler  (H.  L.    1875)  L.  R.  J.  in  Barker  v.  Furlong,  '91,  2  Ch. 

7  App.  Cas.  757,  769,  795;  44  L.  J.  172,  185 ;  60  L.  J.  Ch.  368.— R.  C. 
Q.  B.  169 ;  by  Cave,  J.  in  McEntire         \  1  Wils.  328. 
v.  Potter  &  Co.  (1889)  22  Q.  B.  D. 
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when  cited  to  him  on  the  Western  Circuit.  And  he  took  this  Stephens 
difference,  that  there  the  defendant  received  the  goods  with  elwall. 
knowledge  that  the  bankrupt  had  absconded  and  shut  up  shop. 
But  in  this  case  no  demand  was  made  until  two  years  after  the 
purchase ;  therefore  it  would  be  a  great  hardship  if  the  defendant 
were  to  be  liable  in  respect  of  a  demand,  which  from  the  lapse  of 
time  it  is  impossible  to  comply  with. 

Topping  and  Richardson,  contra,  argued  that  the  very  assum- 
ing to  dispose  of  another  man's  property,  was  a  conversion,  and 
cited  M'Combie  v.  Davies\  in  support  of  that  position ;  and  in 
Potter,  Assignee,  v.  Starkie,  Exch.  M.  T.  1807,  the  Court  held  the 
sheriff  liable  in  trover  though  he  seized,  sold,  and  paid  over  the 
money  before  commission  issued,  and  before  any  notice,  saying 
this  necessarily  followed  from  Cooper  v.  Chitty,\  for  it  was  an 
unlawful  interference  with  another's  goods. 

Lord  Ellenborouoh,  Ch.  J. :  [ 261 1 

The  only  question  is,  whether  this  is  a  conversion  in  the  clerk, 
which  undoubtedly  was  so  in  the  master.  The  clerk  acted  under 
an  unavoidable  ignorance  and  for  his  master's  benefit  when  he 
sent  the  goods  to  his  master;  but  nevertheless  his  acts  may 
amount  to  a  conversion ;  for  a  person  is  guilty  of  a  conversion 
who  intermeddles  with  my  property  and  disposes  of  it,  and  it  is 
no  answer  that  he  acted  under  authority  from  another,  who  had 
himself  no  authority  to  dispose  of  it.  And  the  Court  is  governed 
by  the  principle  of  law,  and  not  by  the  hardship  of  any  particular 
case.  For  what  can  be  more  hard  than  the  common  case  in 
trespass,  where  a  servant  has  done  some  act  in  assertion  of  his 
master's  right,  that  he  shall  be  liable,  not  only  jointly  with  his 
master,  but  if  his  master  cannot  satisfy  it,  for  every  penny  of  the 
whole  damage ;  and  his  person  also  shall  be  liable  for  it ;  and 
what  is  still  more,  that  he  shall  not  recover  contribution  ? 

Le  Blanc,  J. : 

I  think  the  rule  of  law  is  very  different  from  what  I  con- 
sidered it  at  the  trial.     The  great  struggle  made  at  the  trial  was, 

t  8  E.  E.  534  (6  East,  538).  %  1  Burr.  20. 
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Stephens    whether  the  goods  were  for  Heathcote  or  not ;  but  that  makes 
Elwall.     no  difference  if  the  defendant  converted  them.    And  here  was  a 
conversion  by  him  long  before  the  demand. 

Per  Curiam  :  Rule  absolute. 


1815.  ASTEY  v.  EMEET. 

une  6.  (4  M.  &  8.  262—265.) 

r        _  L.,  a  cornf actor  at  N.,  agreed  to  sell  barley  of  the  plaintiff  to  the 

L        -*  defendant,  to  be  delivered  at  L.'s  warehouse  at  D.,  to  go  by  the  first 

boat  of  L.  which  went  from  N.  to  D.,  at  38«.  per  quarter,  which  was  a 
higher  price  on  account  of  its  being  to  be  delivered  at  L.'s  expense. 
The  barley  being  then  in  the  hands  of  T.,  the  defendant  desired 
him  to  see  it  delivered  and  measured  and  put  up  properly.  It  was 
sent  by  L.'s  first  boat,  and  the  invoice  delivered  to  the  defendant, 
who  requested  time  to  pay,  but  afterwards  refused  to  accept  the  barley : 
Held,  in  assumpsit  for  the  price  that  this  was  a  contract  for  the  sale  of 
goods  within  29  Car.  II.  c.  3,  s.  17,t  and  not  a  mixed  contract  for  the 
carriage  as  well  as  sale,  though  the  price  was  enhanced  by  the  carriage; 
and  that  the  defendant's  having  appointed  the  particular  boat,  and 
having  desired  T.  to  inspect  the  loading,  did  not  amount  to  an  accept- 
ance on  his  part. 

Assumpsit  for  goods  sold  and  delivered,  and  the  money  counts. 
Plea,  Non  assumpsit.  At  the  trial  before  Bayley,  J.  at  the  last 
Nottinghamshire  Assizes  the  case  was  thus : 

The  action  was  for  the  price  of  a  quantity  of  barley,  the  pro- 
perty of  the  plaintiff,  which  Longstaffe,  a  cornfactor  at  Notting- 
ham, on  the  18th  of  November,  agreed  to  sell  to  the  defendant  at 
88*.  per  quarter.  The  barley  being  then  in  the  hands  of  one 
Turner  for  the  purpose  of  being  kiln-dried,  and  Longstaffe 
having  a  warehouse  at  Derby,  it  was  agreed  that  it  should  be 
delivered  at  Longstaffe' s  warehouse  there,  to  go  by  the  first  boat 
of  Longstaffe  which  went  from  Nottingham  to  Derby.  The  88f . 
per  quarter  was  a  higher  price  on  account  of  the  delivery  being 
to  be  made  at  Longstaffe's  expense.  The  defendant  went  to 
Turner,  told  him  that  he  had  bought  the  barley,  and  desired  him 

t  Sec.  16,  as  printed  in  Bev.  St.  that  Act  The  above  case  is  quite 
The  section  was  formally  repealed  consistent  with  the  definition  of 
by  Sale  of  Goods  Act,  1893,  but  is  acceptance  in  sub-sect.  3  of  the  last- 
substantially  re-enacted  by  sec.  4  of  mentioned  section. — B.  0. 
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to  see  it  delivered,  and  measured,  and  put  up  properly.     Two  or       Abtky 
three  days  afterwards  the  barley  was  sent  by  Longstaffe's  first      Emkbt. 
boat,  and  on  the  26th  of  November,  Longstaffe's  clerk  saw  the 
defendant  at  Derby  and  delivered  him  the   invoice,  and  the 
defendant  took  it  and  requested  a  week  longer  to  pay  the  money, 
which  was  allowed  him.    On  the  same  day,  however,  he  gave 
notice  that  he  would  not  accept  the  barley.    The  barley  arrived 
at  Longstaffe's  warehouse  at  Derby  on  the  1st  of  December.    It 
was  objected  *for  the  defendant  upon  the  Statute  of  Frauds,  t       [*263] 
that  this  being  a  contract  for  the  sale  of  goods  for  the  price  of 
upwards  of  10Z.,  was  void  for  want  of  part  acceptance,  or  earnest, 
or  some  note  in  writing.     To  which  it  was  answered,  that  this 
was  not  simply  a  contract  for  the  sale  of  goods,  but  a  mixt  con- 
tract for  the  carriage  as  well  as  the  sale  of  them ;  for  the  38s. 
included  the  price  for  carriage.     The  learned  Judge  being  of 
opinion  that  it  was  a  sale  within  the  statute,  directed  a  nonsuit, 
but  gave  leave  to  the  plaintiff  to  move  to  enter  a  verdict. 

Accordingly,  Vaughan,  Serjt.  obtained  a  rule  nisi  in  the  last 
Term,  and  made  a  second  point,  viz.  that  here  was  a  delivery  to 
the  defendant ;  for  the  defendant  not  only  directed  the  mode  of 
conveyance,  but  appointed  the  particular  boat,  viz.  Longstaffe's 
first  boat,  and  employed  Turner  to  look  to  the  delivery  for  him. 
Therefore  the  delivery  on  board  the  boat  at  Nottingham  was  a 
delivery  to  the  defendant,  and  the  defendant  so  considered  it,  for 
when  he  had  notice  of  it,  he  obtained  time  for  payment. 

Copley,  Serjt.  and  Reader  shewed  cause;  and  argued  that  if 
the  answer  given  to  the  objection,  made  at  the  trial,  could  prevail, 
it  would  avoid  the  statute  in  every  case  where  a  sale  is  to  be 
followed  by  delivery  of  the  goods.  For  in  every  such  case  the 
trouble  of  the  delivery  might  be  said  to  form  one  ingredient 
amongst  others  in  the  price.  But  they  urged  that  the  price  of 
any  commodity  was  one  entire  thing,  and  could  not  be  divided 
into  so  many  payments  as  there  might  be  considerations  *in-  [  *264  ] 
eluded  in  the  price.  In  Kent  v.  Huskinsonl  the  goods  were  to  be 
delivered,  and  there  was  one  entire  price,  yet  adjudged  that  it 

t  29  Car.  II.  c.  3,  s.  17.  \  6  E.  E.  777  (3  Bos.  &  P.  233). 
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astet  was  a  sale  within  the  statute.  2ndly.  As  to  the  delivery,  the 
Emebt.  pointing  out  the  first  boat  was  only  to  fix  the  time  and  not  the 
place  of  delivery,  for  by  the  terms  of  the  agreement  the  delivery 
was  to  be  at  the  warehouse  at  Derby;  and  the  boat  was  the 
vendor's  own  boat,  so  that  the  barley  was  never  out  of  his 
custody. 

J.  Balguy  (with  him  Vaughan,  Serjt.)  contra,  observed,  that 
Longstaffe  was  not  the  vendor,  but  only  agent  of  the  vendor  for 
the  purpose  of  sale ;  but  for  the  purpose  of  the  delivery  was  agent 
for  the  vendee,  because  the  vendee  made  him  his  appointee  to 
receive  the  barley.  And  he  farther  insisted  upon  the  points 
made  at  the  trial  and  when  the  rule  nisi  was  obtained,  particularly 
as  to  Turner's  being  directed  by  the  defendant  to  inspect  the 
measuring  and  loading  of  the  barley. 

Lobd  Ellenbobough,  Gh.  J. : 

I  do  not  find  that  Turner  did  any  corporal  act  at  the  time  of 
the  loading  to  shew  that  he  was  acting  for  the  owner,  or  that  he 
was  to  exercise  any  other  office  than  that  of  a  spectator.  The 
barley  being  in  his  hands  at  the  time  of  the  sale,  it  was  natural 
enough,  because  it  was  beneficial  to  the  defendant,  to  avail 
himself  of  the  opportunity  of  Turner's  presence  to  see  that  the 
quantity  was  correct,  and  the  quality  uninjured  by  the  loading, 
which  he  might  do  without  meaning  that  it  should  amount 
to  an  acceptance  on  his  part.  And  if  this  had  been  a  mixt 
contract,  one  should  have  expected  a  separate  charge  for  the 
delivery. 

[  265  ]       Bayley,  J. : 

At  the  time  when  Turner  was  to  inspect  the  loading  of  the 
goods,  it  is  plain  that  the  vendee  had  no  right  to  have  them,  for 
they  were  to  be  delivered  at  Derby. 

Dampieb,  J. : 

This  is  no  more  than  the  case  of  a  farmer  who  sells  his  corn 
to  a  miller  to  be  delivered  at  the  mill. 

Per  Cubiam  :  Rule  discharged. 
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DOE,    on  the   Demise    of    SPENCEK,    v.    GODWIN       JJJ* 

and    Others.  — 

(4  M.  &  S.  265—272.)  [  265  1 

Lease  for  years  by  indenture  rendering  rent.  Lessee  covenants 
with  lessor  that  he  will  pay  the  rent,  and  will  not  assign  without  leave 
of  lessor,  provided  that  if  the  rent  be  in  arrear,  or  if  all  or  any  of  the 
covenants  "hereinafter''  contained  on  the  part  of  lessee  shall  be  broken, 
it  shall  be  lawful  for  lessor  to  re-enter.  There  were  no  covenants  on  the 
part  of  lessee  after  the  proviso,  but  only  a  covenant  by  lessor  that  lessee 
paying,  &c.  and  performing  all  and  every  the  covenants  "  hereinbefore  " 
contained  on  his  part  to  be  performed,  &c.  should  quietly  enjoy :  Held, 
that  lessor  could  not  re-enter  for  breach  of  the  covenant  not  to  assign, 
for  the  proviso  is  restrained  by  the  word  "hereinafter"  to  subsequent 
covenants,  and  though  there  were  none  such,  yet  the  Court  could  not 
reject  the  word. 

Ejectment  upon  a  proviso  for  re-entry  for  assigning  without 
the  leave  of  the  lessor.  At  the  trial  before  Dampier,  J.,  at  the 
last  Wiltshire  Assizes  the  case  was  this  : 

The  lands  were  demised  to  the  defendant  by  indenture  for 
years,  rendering  rent,  and  the  defendant  covenants  by  the  said 
indenture  that  he  will  pay  the  rent,  &c.  and  will  not  assign  the 
premises  or  any  part  thereof  without  leave  of  the  lessor,  provided 
always  that  if  the  said  rent  shall  be  in  arrear  for  21  days,  &c.  or 
if  all  or  any  of  the  covenants  or  agreements  hereinafter  con- 
tained, on  the  part  of  the  lessee  to  be  done  and  performed 
according  to  the  true  meaning  of  these  presents,  shall  happen  to 
be  broken  in  any  respect,  then  it  shall  be  lawful  for  the  lessor 
to  re-enter,  &c.  And  there  were  not  any  covenants  after  this 
proviso  on  *the  part  of  the  lessee,  but  only  a  covenant  on  the  [  *266  ] 
part  of  the  lessor,  that  the  lessee  paying  the  said  rent,  &c. 
and  performing  all  and  every  the  covenants  hereinbefore  con- 
tained on  his  part  to  be  performed,  &c.  should  quietly  enjoy,  &c. 
The  defendant  entered  and  afterwards  assigned  a  part  without 
leave.  And  it  was  objected  at  the  trial  that  this  was  not  a 
forfeiture  of  the  lease  within  the  proviso,  by  reason  that  the 
covenant  not  to  assign  preceded  the  proviso,  and  the  proviso 
only  relates  to  covenants  hereinafter,  i.e.  that  follow,  and  not 
that  precede  it.  And  of  such  opinion  was  the  learned  Judge, 
being  inclined  in  a  case  of  forfeiture  to  hold  to  a  strict  con- 
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Doe        struction,  and  not  thinking  himself  at  liberty  to  reject  the  word 
Godwin.     "  hereinafter ;  "  and  so  he  directed  a  nonsuit. 

Burrough  in  the  last  Term  obtained  a  rule  nisi  for  a  new 
trial,  and  he  said  that  to  hold  this  proviso  not  to  extend  to 
preceding  covenants  was  to  defeat  its  operation  in  toto9  because 
there  was  not  any  subsequent  covenant  to  which  it  could  by 
possibility  be  applied.  And  the  words  of  this  proviso  are  as 
much  the  words  of  the  lessee  as  of  the  lessor,  wherefore  it  shall 
be  taken  as  strongly  against  him ;  and  the  rule  of  law  which 
requires  a  strict  construction  in  cases  of  forfeiture,  does  not 
require  that  it  should  be  such  as  must  necessarily  defeat  the 
intention  of  the  parties.  The  rule  is  borrowed  from  the  con- 
struction of  conditions  precedent,  which  must  be  literally 
performed  before  the  estate  can  vest ;  but  on  a  condition  subse- 
quent, as  in  this  case,  where  the  estate  is  vested,  but  depends  for 
its  continuance  on  the  breach  of  the  condition,  the  rule  is  not 
[  *267  l  so  strict.!  *And  it  appears  by  Co.  Lit.  218  a,  that  words  in  a 
condition  shall  be  taken  out  of  their  proper  sense,  ut  res  magi* 
valeat  quam  pereat;  therefore  in  this  case  the  word  "  after  "  may 
either  be  read  "  before,"  or  it  may  be  rejected  as  insensible  and 
making  the  proviso  of  none  effect;  or  according  to  Plowd.,J  the 
Court  may  so  marshal  the  words,  i.e.  by  making  the  proviso 
in  this  instance  change  place  with  the  covenants,  that  the  one 
part  may  be  consistent  with  the  other,  and  the  whole  have 
effect.  Or  if  the  covenant  "that  the  lessee  paying,  and  per- 
forming all  and  every  the  covenants  hereinbefore  contained, 
shall  quietly  enjoy,"  which  follows  the  proviso,  be  construed  to 
be  in  effect  a  covenant  on  the  lessee's  part  that  he  will  perform 
the  preceding  covenants,  then  it  will  draw  down  those  covenants 
to  the  subsequent  part  of  the  lease  the  same  as  if  they  had  been 
repeated  after  the  proviso. 

[After  argument :  ] 

[  269  ]      Lord  Ellbnborough,  Ch.  J. : 

I  believe  the  safest  rule  for  the  construction  of  these  instru- 
t  See  1  Vem.  S3 ;  Co.  Lit.  218.  t  **•  523,  540. 
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ments  is  to  construe  them  according  to  the  letter,  unless  we  can  Dob 
see  a  decisive  reason  for  departing  from  it.  Now  according  to  Godwin. 
the  letter  there  can  be  no  doubt  that  "  hereinafter  contained  " 
will  not  embrace  covenants  which  go  before.  One  thing,  how- 
ever, has  introduced  a  doubt  into  my  mind,  and  it  is  this,  that 
covenants  which  respect  the  enjoyment  or  the  termination  of  an 
estate,  are  covenants  that  relate  to  the  same  subject-matter. 
Therefore  if  I  find  the  words  "  hereinafter  "  and  "  hereinbefore  " 
in  each  of  these,  evidently  relating  to  the  same  covenants, 
perhaps  I  ought  to  construe  them  in  the  same  sense.  Now  the 
covenant  for  quiet  enjoyment  is,  that  the  lessee  paying  the  rent 
and  performing  the  covenants  hereinbefore  contained,  shall 
quietly  enjoy,  &c. ;  and  the  proviso  for  re-entry  for  non- 
performance of  covenants  is,  if  all  or  any  of  the  covenants 
hereinafter  contained  shall  be  broken,  &c.  As  these  two 
covenants  respect  the  period  of  enjoyment  of  the  estate,  I 
incline  very  much  to  construe  them  together,  and  as  relating 
to  the  same  covenants,  in  which  case  "  hereinbefore"  in  the  one 
would  be  inconsistent  with  "  hereinafter  "  in  the  other,  and  I 
should  reject  "  hereinafter,"  upon  the  rule  of  ex  antecedentibus 
d  consequentibus  optima  est  construct™.  But  on  the  other 
hand,  if  the  plaintiff  had  declared  upon  this  lease,  and  set  it 
out,  omitting  the  word  "  hereinafter,' '  or  substituting  in  its 
place  "hereinbefore,"  I  am  afraid  on  non  est  factum  he  must 
have  been  nonsuited.  Without  professing  then  to  be  free  from 
considerable  doubts,  I  think  the  safest  course  is  to  give  to  this 
instrument  a  sense  according  to  its  letter,  particularly  as  this  is 
only  a  nonsuit.  I  therefore  think  the  nonsuit  must  be  sustained, 
though  for  the  ^reasons  stated  I  entertain  considerable  doubt  [  *270  ] 
whether  I  have  come  to  the  right  conclusion. 

Le  Blanc,  J. : 

I  think  we  ought  to  be  perfectly  satisfied  of  the  intent,  before 
we  consent  to  make  so  material  an  alteration  as  that  which  we 
are  desired  to  make.  But  I  cannot  positively  say  that  the 
parties  might  not  have  had  it  in  view  to  insert  some  covenants 
after  this  proviso,  and  if  they  had  any  such  intention,  the  word 
"  hereinafter  "  would  have  stood  properly  in  the  place  in  which 
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Dob  it  does.  But  we  are  desired  to  say,  that  the  parties  had  no  such 
Godwin,  intention,  that  is,  to  put  a  construction  on  this  instrument  from 
conjecture  that  they  had  no  such  intention.  The  Court  I  think 
cannot  do  that,  for  in  order  to  do  it  we  must  reject  the  words 
"  hereinafter  contained,"  by  which  we  must  entirely  alter  the 
frame  and  sense  of  the  whole  clause;  therefore  I  think  we 
cannot  reject  these  words.  If  indeed  the  intention  of  the  parties 
were  perfectly  clear,  we  should  be  bound,  though  in  a  case  of 
forfeiture,  to  give  to  the  instrument  a  sense  conformably  to  such 
intention;  yet  it  would  be  difficult  to  reject  clear  and  positive 
words ;  but  in  this  case  I  am  not  so  fully  satisfied  of  the  parties* 
intention  as  to  find  it  necessary  to  reject  any  thing. 

Batley,  J. : 

If  we  could  see  clearly  the  intention  of  the  parties,  we  ought 
to  adopt  that  construction  which  would  best  give  effect  to  the 
intention.  Now  here  it  is  plain  there  is  a  mistake  somewhere, 
but  where  it  lies  I  am  at  a  loss  to  discover.  As  the  lease  now 
stands,  "  hereinafter  contained  "  is  incorrect,  because  there  are 
not  any  subsequent  covenants  on  the  part  of  the  lessee  to  which 
[•271  ]  it  can  apply;  but  whether  the  error  lies  in  the  insertion  of 
those  words,  or  in  the  omission  of  other  covenants,  I  am  at  a 
loss  to  conceive  with  any  sufficient  certainty  to  be  able  to  deter- 
mine that  those  words  ought  to  be  struck  out.  For  suppose  the 
lease  had  contained,  after  the  proviso,  certain  covenants  on  the  part 
of  the  lessee,  which  before  the  execution  had  been  struck  out,  and 
that  there  had  been  a  memorandum  declaring  that  they  had  been 
erased  before  execution,  what  construction  could  we  then  have 
put  on  the  proviso.  Ought  we  to  have  said  in  that  case  that 
"  hereinafter,"  though  meant  to  apply  to  the  covenants  originally 
introduced,  now  that  they  are  struck  out,  must  be  applied 
to  the  preceding  covenants  ?  If  that  would  not  be  a  right  con- 
struction, if  the  erasure  appeared  on  the  face  of  the  instrument, 
how  can  I  tell  that  such  is  not  in  effect  the  present  case,  though 
it  does  not  appear  on  the  face  of  the  instrument  ?  The  original 
draft  of  the  lease  might,  for  any  thing  I  know  to  the  contrary, 
have  contained  subsequent  covenants,  and  they  may  have  been 
struck  out :  on  the  other  hand,  the  insertion  of  these  words  may 
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have  arisen  from  the  inattention  of  the  party  ingrossing.    There-         Doe 
fore  on  the  ground  that  I  cannot  see  with  sufficient  certainty     Godwin. 
what  was  the  intention  of  the  parties,  I  think  the  only  safe  rule 
is  to  adhere  to  the  words. 

D  ampler,  J. :  * 

In  construing  the  solemn  acts  of  parties  it  is  the  safer  rule  to 
adhere  to  the  expressions  they  have  used,  rather  than  to  proceed 
on  an  intention  not  expressed,  and  to  be  formed  only  from 
conjecture.  And  in  this  case  by  giving  to  the  proviso  a  literal 
construction,  we  shall  not  render  the  whole  nugatory,  for  still  it 
will  be  operative  for  non-payment  of  rent.  I  agree,  if  *the  [  *272  ] 
question  had  arisen  upon  a  declaration  in  which  this  lease  had 
been  set  out,  omitting  the  words  "  hereinafter  contained,"  and 
issue  joined  upon  non  est  factum,  that  it  would  have  been  a  fatal 
variance;  and  the  question  is  the  same  in  effect  here.  If  we 
are  to  conjecture  at  all,  it  is  a  possible  conjecture  that  it  might 
have  been  intended  to  interpose  covenants  between  the  proviso 
and  the  conclusion  of  this  deed,  which  would  sufficiently  account 
for  the  word  "hereinafter  "  in  the  proviso,  and  "  hereinbefore  " 
in  the  last  covenant.  I  confess,  therefore,  I  retain  my  original 
impression,  though  I  feel  the  weight  of  coupling  the  two  clauses 
together,  and  thus  considering  the  words  "  hereinafter "  and 
"  hereinbefore  "  as  necessarily  relating  to  the  same  things.  Yet 
as  this  would  make  so  substantial  a  variation  from  the  express 
terms  of  the  deed,  I  think  the  plaintiff  was  bound  to  shew  an 
infraction  of  some  covenant  after  the  proviso 

Rule  discharged. 
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wis.  THE  KING  v.  BUENETT.t 

JUH?2'  (4  M.  &  S.  272—274.) 

[  272  ]  It  is  an  indictable  offence  in  an  apothecary  unlawfully  and  injuriously 

to  inoculate  children  with  the  small-pox,  and  while  they  are  sick  of  it, 
+  unlawfully  and  injuriously  to  cause  them  to  be  carried  along  a  public 

street. 

The  defendant,  an  apothecary,  was  indicted  by  that  addition 
at  the  Middlesex  Sessions  that  he  on,  &c.  in  the  54th  year,  &c. 
and  on  divers  other  days  between  that  day  and  the  29th  of  July, 
with  force  and  arms  at,  <fcc.  unlawfully  and  injuriously  did 
inoculate  one  A.  S.  an  infant  of  seven  months,  one  W.  M.  an 
infant  of  one  year,  and  divers  other  infants  of  tender  years, 
whose  names  are  unknown,  with  a  certain  contagious  and 
dangerous  disease  called  the  small  pox,  by  means  of  which  the 
r  *273  1  said  A.  S.,  W.  M.,  and  the  said  other  infants  on  *the  said  day 
and  on  the  other  days,  &c.  at,  &c.  became  and  were  dangerously 
ill  of  the  said  contagious  disease,  and  the  defendant  well  knowing 
the  premises,  after  he  had  so  inoculated  them,  and  while  they 
were  so  dangerously  ill  of  the  said  contagious  disease  on,  <&c. 
at,  &c.  did  unlawfully  and  injuriously  cause  the  said  A.  S., 
W.  M.,  and  the  said  other  infants,  to  be  carried  into  and  along  a 
certain  public  street  and  highway  called,  &c.  in  and  along  which 
divers  subjects  were  then  passing,  and  near  to  divers  dwelling 
houses,  <fcc.  to  the  great  danger  of  infecting  with  the  said 
contagious  disease  all  the  subjects  who  were  on  those  days  and 
times  in  and  near  the  said  street  and  highway,  dwelling 
houses,  &c.  who  had  not  had  the  disease,  and  ad  commune 
nocumentum,  &c. 

The  indictment  being  removed  into  this  Court,  the  defendant 
pleaded  not  guilty,  and  was  found  guilty. 

And  now  it  was  moved  by  W.  Owen  in  arrest  of  judgment, 
that  this  was  not  any  offence.  And  he  said  that  this  indictment 
differed  materially  from  that  in  Rex  v.  VantandiUo,l  for  by  this 
indictment  it  appears  that  the  defendant  is  by  profession  a 

f    Cited    in   judgment    of    Lord      207,   50  L.  J.  Q.  B.  353,   44  L.  T. 
Blackburn,  Afetr.  Asylum  Diet.    v.      653. — R.  C. 
Hill  (1881)  6  App.   Cas.    193,   204,  }  P.  389,  ante  (4  M.  &  S.  73). 
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person  qualified  to  inoculate  with  this  disease,  provided  it  be    Thk  Kino 
lawful  for  any  person  to  inoculate  with  it.    Therefore  unless  the     bubnbtt. 
Court  determine  that  the  inoculating  with  the  small  pox  has  now 
become  of  itself  unlawful,  there  is  nothing  in  this  indictment  to 
shew  it  unlawful ;  for  as  to  its  being  alleged  that  he  caused  them 
to  be  carried  along  the  street,  that  is  no  more  than  this,  that 
he  directed  the  patients  to  attend  him  for  advice  instead  of 
visiting   them,   or  that    he    prescribed  what  he  might  deem 
essential  *to  their  recovery,  air,  and  exercise.    And  in  Rex  v.      f  *274  ] 
Sutton, i  which  was  an  indictment  for  keeping  an  inoculating 
house,  and  therefore  much  more  likely  to  spread  infection  than 
what  has  been  done  here,  the  Court  said  that  the  defendant 
might  demur. 

Lord  Ellenborough,  Ch.  J. : 

The  indictment  lays  it  to  be  unlawfully  and  injuriously,  and 
to  make  that  out,  it  must  be  shewn  that  what  was  done  was  in 
the  manner  of  doing  it  incautious,  and  likely  to  affect  the  health 
of  others.  The  words  "  unlawfully  "  and  "  injuriously  "  preclude 
all  legal  cause  of  excuse.  And  though  inoculation  for  the  small 
pox  may  be  practised  lawfully  and  innocently,  yet  it  must  be 
under  such  guards  as  not  to  endanger  the  public  health  by 
communicating  this  infectious  disease. 

D  ampler,  J. : 

The  charge  amounts  to  this,  that  the  defendant,  after  inocula- 
ting the  children,  unlawfully  exposed  them,  while  infected  with  the 
disease,  in  the  public  street,  to  the  danger  of  the  public  health. 

Lb  Blanc,  J.,  in  passing  sentence  observed  that  the  intro- 
duction of  vaccination  did  not  render  the  practice  of  inoculation 
for  the  small  pox  unlawful,  but  that  in  all  times  it  was  unlawful, 
and  an  indictable  offence,  to  expose  persons  infected  with  con- 
tagious disorders,  and  therefore  liable  to  communicate  them  to 
the  public,  in  a  public  place  of  resort. 

The  defendant  was  sentenced  to  six  months' 
imprisonment. 
t  4  Burr.  2116. 
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r1816;  LAMB   v.  BUNCE.f 

June  7.  ' 
(4  M.  &  S.  276—278.) 

[  273  ]  Where  a  pauper  had  his  leg  accidentally  fractured  in  one  parish,  and 

was  conveyed  to  the  next  house  in  an  adjoining  parish,  and  was  con- 
fined there  and  visited  by  the  overseer,  and  attended  by  the  surgeon 
who  attended  the  parish  poor,  with  the  knowledge  of  the  overseer: 
Held,  that  the  surgeon  might  have  assumpsit  against  the  overseer  for 
the  expenses  of  the  cure.  For  there  was  not  any  obligation  against  the 
parish  where  the  accident  happened  to  pay  these  expenses,  and  the 
overseer's  knowing  of  and  not  repudiating  the  surgeon's  attendance  was 
equivalent  to  a  request. 

Assumpsit  for  a  surgeon's  bill.  Plea,  non  assumpsit.  At  the 
trial  before  Dallas,  J.  at  the  last  Berkshire  Assizes  the  case  was 
thus: 

One  Smith,  an  under-carter  to  a  farmer  in  West  Woodhay 
parish,  met  with  an  accident,  in  driving  his  master's  team,  by 
having  the  waggon  run  over  him,  in  the  parish  of  Hampstead 
Marshal,  by  which  one  of  his  legs  was  fractured,  and  he  was 
otherwise  bruised.  He  was  immediately  conveyed  to  the  nearest 
and  most  convenient  house,  which  was  a  public-house  situate  in 
the  adjoining  parish  of  Enborne,  and  distant  about  half  a  mile 
from  the  spot  where  the  accident  happened.  Smith  not  being 
in  a  condition  to  be  removed  to  his  master's,  the  plaintiff,  who 
was  a  surgeon  and  was  generally  employed  to  attend  the  poor  of 
Enborne,  was  sent  for,  but  it  did  not  appear  by  whom,  and  he 
attended  him  daily  from  that  time  for  upwards  of  two  months, 
and  until  Smith  recovered.  During  the  period  of  his  attendance 
the  defendant,  who  was  the  overseer  of  Enborne,  frequently 
visited  Smith,  and  knew  that  the  plaintiff  attended  him,  and 
when  Smith  was  fit  to  be  removed,  took  him  in  a  cart  to  his 
master's  at  West  Woodhay.  Smith  was  not  a  parishioner  of 
Enborne.  There  was  evidence  that  the  plaintiff's  charges  were 
such  as  are  usually  termed  pauper  charges.  It  was  objected  for 
the  defendant,  as  if  this  were  a  question  between  the  two  parishes 
of  Enborne  and  Hampstead  Marshal,  which  of  the  two  was 
liable,  that  by  law  the  parish  in  which  the  accident  happens  to 
[  *276  ]  a  pauper  is  bound  to  sustain  the  expenses  of  *his  cure,  and  not 
the  parish  into  which  he  is  conveyed  from  necessity.    To  which 

t  Dist.  Hauiayne  v.  Bourne  (1841)  7  M.  &  W.  595,  600. 
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it  was  answered,  that  the  parish  in  which  he  is  from  necessity       Lamb 
found  sick  from  the  consequences  of  the  accident,  is  in  effect  the      bunce. 
parish  where  the  accident  happens.     And  as  this  was  said  to  be 
a   new  question,  the  learned  Judge  directed  a  verdict  for  the 
plaintiff,  giving  the  defendant  leave  to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  was  obtained  in  the  last  Term.  And 
now,  after  Dauncey  and  Abbott  who  were  to  shew  cause  had 
observed  that  Enborne  was  bound  to  relieve  the  pauper  as  casual 
poor,  the  Court  desired  to  hear  Jervis  and  Shepherd  in  support  of 
the  rule,  who  argued  from  the  reason  of  the  thing  as  well  as 
convenience,  that  Hampstead  Marshal  ought  to  be  liable, 
because  it  was  the  parish  where  the  pauper  really  became  poor 
and  impotent  by  being  disabled  there,  which  was  the  causa 
causans,  and  because  if  the  parish  could  shift  the  burthen  from 
themselves  by  conveying  him  to  another  parish,  it  would  open  a 
door  to  fraud.  And  suppose  the  place  to  which  the  pauper  was 
conveyed  had  been  extra-parochial,  doubtless  the  parish  of 
Hampstead  Marshal  must  have  maintained  him.  In  Wennall  v. 
Adney\  it  seems  to  have  been  the  opinion  of  the  Court  that  the 
parish  officers  where  the  accident  takes  place  are  bound  to 
assist;  and  so  it  was  ruled  by  Lord  Eldon  in  Simmons  v. 
JVilmott.l  Admitting,  however,  that  the  parish  officers  of 
Enborne  were  bound  to  provide  for  the  pauper  during  his  sick- 
ness, yet  are  they  not  liable  to  pay  another  person  for  doing  it 
without  their  request.  *As  if  a  man  pay  my  debt  without  my  [  *277  \ 
request,  I  am  not  liable  to  repay  him,  yet  I  was  bound  to  pay 
my  own  debt.  For  though  a  moral  obligation  is  a  good  con- 
sideration for  an  express  promise,  and  therefore  if  the  defendant 
had  in  this  case  promised  to  pay  he  would  have  been  liable,  § 
yet  it  has  never  been  carried  farther,  so  as  to  raise  an  implied 
promise  in  law.;! 

Lord  Ellenborough,  Ch.  J. : 

This  pauper  was  to  be  considered  as  casual  poor  wherever  his 
infirm  and  indigent  body  was  found,  and  he  had  a  claim  on  the 

t  6  B.  fi.  780  (3  Bos.  &  P.  247,  §  Watson  v.  Turner,  Bull.  N.  P. 

253).  147. 

X  3  £sp.  91.  II  Atkins  v.  Banwell,  2  East,  505. 
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Lamb  parish  where  he  was  so  found  to  have  his  necessities  provided 
Bunce.  f°r  ty  them.  That  was  the  parish  of  Enborne,  and  I  consider 
that  when  the  parish  officer  visited  the  pauper  according  to  his 
duty,  and  knew  that  the  plaintiff  who  was  generally  employed 
for  the  poor  was  in  attendance  upon  him,  and  did  not  repudiate 
his  attendance,  he  in  effect  commanded  it.  It  cannot  be 
matter  of  dispute  in  point  of  law,  and  I  could  wish  it  were  so 
understood,  that  where  time  is  not  afforded  for  procuring  an 
order  of  justices,  the  law  raises  an  obligation  against  the  parish 
where  the  pauper  lies  sick  as  casual  poor,  to  look  to  the  supply 
of  his  necessities ;  and  if  the  parish  officer  stands  by  and  sees 
that  obligation  performed  by  those  who  are  fit  and  competent  to 
perform  it,  and  does  not  object,  the  law  will  raise  a  promise  on 
his  part  to  pay  for  the  performance.  Mr.  Shepherd  has  argued 
that  a  moral  obligation  is  not  sufficient  to  raise  an  implied  pro- 
mise to  a  third  person,  but  I  think  this  case  is  out  of  that 
[  *278  ]  objection,  because  the  defendant,  by  not  repudiating  the  ♦plain- 
tiff's attendance,  did  that  which  is  equivalent  to  a  previous 
request.  As  to  the  objection  that  the  parish  of  Hampstead 
Marshal  was  the  place  where  the  accident  and  injury  arose, 
there  is  no  pretence  for  saying  that  there  is  an  exclusive  lia- 
bility attaching  to  the  parish  upon  that  account;  there  is  no 
reason  for  connecting  the  place  where  the  accident  happened 
with  the  liability. 

Le  Blanc,  J. : 

There  is  no  doubt  that  if  the  parish  officers  had  sent  for  the 
plaintiff  to  attend  the  pauper,  he  would  have  been  bound  so  to  do. 
For  here  the  plaintiff  was  in  the  habit  of  attending  the  parish 
poor ;  therefore  he  was  not  a  stranger,  but  a  person  pointed  out 
by  the  parish  as  the  person  to  attend  to  this  duty.  He  does 
attend,  and  this  with  a  full  knowledge  of  the  parish  officer,  who 
does  not  make  any  objection  on  his  part ;  consequently  the 
parish  officer  must  be  taken  to  have  assented  to  it.  Therefore 
there  is  quite  sufficient  to  raise  the  presumption  of  a  previous 
request. 

Per  Curiam  :  Rule  discharged. 
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BURGESS  v.   CLEMENTS.  J815- 

June  9. 
(4  M.  &  S.  306—315 ;  S.  0.  1  Stark.  251,  n.)  

An  innkeeper  is  not  answerable  for  the  goods  of  his  guest,  which  are  [  306  "] 
lost  through  the  negligence  of  the  guest,  out  of  a  private  room  in  the 
inn  chosen  by  the  guest  for  the  purpose  of  exhibiting  to  his  customers 
his  goods  for  sale : — the  use  of  that  room  having  been  granted  by  the 
innkeeper,  at  the  same  time  telling  the  guest  that  there  was  a  key,  and 
that  he  might  lock  the  door,  which  he  neglected  to  do.t 

Case  against  an  innkeeper  upon  the  custom  of  the  realm  for 
not  safely  keeping  the  plaintiffs  goods  in  his  inn,  per  quod 
they  were  stolen.  Flea,  general  issue.  At  the  trial  before 
Richards,  B.,  at  the  last  Oxfordshire  Assizes,  the  case  was  that 
the  defendant  kept  a  common  inn  at  Oxford,  and  the  plaintiff, 
who  was  a  Birmingham  factor,  and  travelled  for  orders,  and  was 
used  to  frequent  the  inn,  came  there  on  the  28rd  of  December, 
about  two  o'clock  p.m.,  bringing  with  him  three  boxes.  He  was 
shewn  into  the  travellers'  room,  as  usual,  and  his  boxes  were 
deposited  there,  but  shortly  afterwards  he  spoke  to  the  wife  of 
the  defendant,  and  desired  to  have  another  room,  pointing  to  it 
up  some  steps,  as  he  said  he  wanted  to  shew  his  goods.  This 
was  what  they  called  a  private  room,  and  the  wife  told  him  that 
he  might  have  it,  that  there  was  a  key  in  the  door,  and  that  he 
might  lock  the  door.  His  boxes  were  accordingly  removed  into 
the  room,  and  after  dining  in  the  travellers'  room,  he  also  went 
into  it  and  drank  his  wine.  In  the  afternoon,  a  customer  calling, 
the  plaintiff  opened  the  boxes,  and  displayed  his  goods,  which 
consisted  chiefly  of  jewellery  goods,  upon  a  table,  and  the  cus- 
tomer made  some  purchases.  While  they  *were  thus  engaged,  L  *307  ] 
the  door  of  the  room  was  twice  opened,  and  a  stranger  looked 
in  each  time,  who  begged  pardon,  and  immediately  withdrew 
and  shut  the  door,  upon  which  the  customer  suggested  the  pro- 
priety of  bolting  the  door,  in  order  to  prevent  interruption. 
About  seven  o'clock  the  customer  went  away,  leaving  the  plaintiff 
packing  up  his  things,  and  soon  afterwards  the  plaintiff  left  the 
room  and  went  out,  and  did  not  return  until  about  nine  o'clock, 
when  it  was  discovered  that  two  of  the  boxes  were  missing.  The 
door  of  the  room  opened  into  the  gateway  which  led  to  the  street, 

t  For  a  later  case  in  which  the      v.  White  Lion  Hotel  Co.  (1871)  L.  R. 
principle  is  considered,  see  Oppenheim      6  0.  P.  515,  40  L.  J.  C.  P.  231.— E.  C. 
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Burgess  and  there  was  a  key  in  the  lock  on  the  outside,  but  when  the 
Clements,  plaintiff  went  out  he  did  not  lock  the  door,  nor  did  he  know  that 
he  ever  shut  it.  The  learned  Judge  stated  the  law  to  the  jury 
to  be  this,  that  an  innholder  was  prima  facie  answerable  for  the 
goods  of  his  guest  in  his  inn,  but  that  a  guest  might  by  his  own 
conduct  discharge  the  innholder  from  his  responsibility.  And  he 
left  it  to  the  jury  to  determine  whether  under  the  circumstances 
of  this  case  the  plaintiff  had  not  discharged  the  defendant,  and 
if  not,  to  find  the  value  of  the  goods  lost.  The  jury  found  for 
the  defendant. 

Jervis  moved  for  a  new  trial  in  the  last  Term,  on  the  ground 
of  a  misdirection;  for  this  he  said  is  contrary  to  Calye's  case/ 
by  which  it  appears  that  an  innkeeper  is  bound  in  law  to  keep 
his  guest's  goods  safe  without  any  stealing  or  purloining,  and  it 
is  no  excuse  for  the  innkeeper  to  say  that  he  delivered  the  guest 
the  key  of  the  chamber  door  in  which  he  is  lodged,  and  that  he 
left  the  chamber  door  open. 

f  308  ]  Dannccy  and  W.  E.    Taunton,  shewed  cause,  and  argued 

that  this  action  did  not  lie.  For  an  action  lies  not  in  every 
case,  against  an  innkeeper,  for  goods  lost  at  his  inn ;  as  if  a 
man  be  at  an  inn  as  a  neighbour,  or  friend,  and  not  as  a  guest, 
he  shall  not  have  this  action.  Or  if  the  guest  be  robbed  by  his 
own  servant,  or  companion,  or  by  any  one  whom  the  guest  de- 
sires to  be  lodged  with  him,  or  if  the  goods  be  lost  without  any 
fault  of  the  innkeeper,  an  action  lies  not.  And  all  this  appears 
by  Calyes  case,t  and  by  the  words  of  the  writ,  which  regard 
only  common  inns,  and  such  passengers  as  are  in  eisdem  hospi- 
tantcs,  and  such  losses  only,  as  happen  pro  defectu  hospitatorum 
scu  servientium  suorum.  Now,  1st,  the  plaintiff  was  not  a  guest, 
or  person  kospitans,  within  the  meaning  of  that  word ;  for  he 
had  a  chamber  assigned  to  him  at  his  own  request,  and  not  by 
the  assignment  of  the  innkeeper,  who,  if  it  had  been  left  to  him, 
might  have  assigned  one  more  secure;  and  the  purpose  for 
which  the  chamber  was  assigned  to  him  was  special  and  dif- 
ferent from  that  of  an  ordinary  traveller,  viz.  that  of  exhibiting 

t  8  Co.  Rep.  33. 
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his  goods ;  and  be  also  had  the  key  given  him,  and  took  on  him  Buboess 
the  custody  of  the  goods  ;  in  like  manner  as  in  the  East  India  clemknts. 
Company  v.  Pullen,}  the  Company  were  held  to  have  taken  on 
them  the  custody  of  the  goods  so  as  to  discharge  the  common 
carrier.  And  if  a  man  hire  a  chamber  in  an  inn,  otherwise  than 
as  a  guest,  he  is  not  within  the  meaning  of  this  writ,  t  Bennet  v. 
MeUor%  only  decided  that  an  innkeeper  who  receives  a  guest 
with  his  goods  is  chargeable  if  they  be  *lost  in  the  inn,  though  [  *309  ] 
he  had  before  refused  to  receive  the  goods.  2ndly,  Supposing 
the  plaintiff  in  this  case  to  have  been  a  guest,  yet  it  is  through 
his  neglect  that  the  goods  were  lost ;  for  after  being  told  to  lock 
the  door,  and  after  having  his  attention  called  to  the  appearance 
of  the  strangers  at  the  door,  he  ought  not  to  have  gone  out  leav- 
ing the  door  not  only  unlocked  but  open.  Therefore  this  is  a 
loss  arising  from  the  plaintiffs  own  fault,  and  not  pro  defects 
hospitatoris. 

Jervis  and  Manley,  contra,  maintained  that  the  law  had  not 
been  correctly  stated  to  the  jury ;  for  it  was  plain  that  the 
plaintiff  was  living  and  dieting  at  the  inn  in  all  respects  as  a 
guest,  and  it  is  in  consideration  of  the  benefit  which  the  inn- 
bolder  derives  from  this,  that  the  law  makes  him  chargeable. 
And  here  was  no  special  acceptance  on  the  plaintiffs  part,  either 
of  the  custody  of  the  goods,  or  of  the  key  of  the  chamber,  and  it 
appears  by  Moor.  78  that  the  defendant  could  not  discharge 
himself  by  tendering  the  key  of  the  chamber  to  his  guest,  nor 
according  to  42  Ed.  III.  11, !!  11  Hen.  IV.  45,11  even  if  he  had 
delivered  the  key  to  him. 

Lobd  Ellbnborough,  Ch.  J. : 

I  cannot  see  anything  to  impeach  the  propriety  of  this  verdict. 
Perhaps  the  facts  of  the  case  might  have  been  commented  on 
more  at  large,  and  most  probably  the  learned  Judge  did  com- 
ment on  them  at  the  trial  to  a  greater  extent,  and  more 
completely  using  his  own  province,  and  less  devolving  it  on  the 

+  2  Str.  690.  ||  Bro.  Abr.  Action  sur  le  Case,  pi. 

X  See  Moore,  877.  15. 

§  2  R.  R,  593  (5  T.  R.  273).  IT  Ibid.  pi.  41. 
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Burgess  jury,  than  appears  by  the  limited  statement  of  a  report.  But 
Clements,    the  question  here  is  whether  *the  jury  in  finding  this  verdict, 

r  *3io  ]  have  not  rightly  exercised  their  province.  Now  the  law  obliges 
an  innkeeper  to  keep  the  goods  of  persons  coming  to  his  inn, 
causd  hospitandi,  safely,  so  that  in  the  language  of  the  writ,  pro 
defectu  hospitatoris  hospitibus  damnum  non  evcniat  ullo  modo.  And 
I  do  not  say  that  if  the  goods  be  stolen  from  the  inn,  it  is  not 
primd  facie  to  be  taken  as  happening  through  the  fault  of  the 
innkeeper.  But  there  can  be  no  doubt  also  that  there  may  be 
circumstances,  as  if  the  guest  by  his  own  neglect  induces  the 
loss,  or  introduces  himself  the  person  who  purloins  the  goods, 
which  form  an  exception  to  the  general  liability,  as  not  coming 
within  the  words  pro  defectu  hospitotoris,  and  under  such  circum- 
stances the  plaintiff  shall  not  complain  of  the  loss.  Now  let  us 
first  consider  whether  the  plaintiff  came  to  this  inn  causa  hos- 
pitandi,  and  2ndly,  whether  by  his  conduct  he  did  not  induce  the 
loss.  It  does  not  appear  whether  he  had  a  sleeping  room,  but 
we  may,  I  think,  presume  that  he  had,  apart  from  the  travellers' 
room :  but  he  desires  to  have  a  private  room  up  some  steps,  in 
order  to  shew  his  goods.  Now  an  innkeeper  is  not  bound  by  law 
to  find  show  rooms  for  his  guests,  but  only  convenient  lodging 
rooms  and  lodging.  As  to  what  is  laid  down  in  Calye's  case, 
respecting  the  delivery  of  the  key  to  the  guest,  it  plainly  relates 
to  the  chamber  door  in  which  he  is  lodged.  And  I  agree  that  if 
an  innkeeper  gives  the  key  of  the  chamber  to  his  guest,  this  will 
not  dispense  with  his  own  care,  or  discharge  him  from  his 
general  responsibility  as  innkeeper.  But  if  there  be  evidence 
that  the  guest  accepted  the  key,  and  took  on  himself  the  care  of 
his  goods,  surely  it  is  for  the  jury  to  determine  whether  this 

[  •an  ]  evidence  of  his  receiving  the  key  proves  that  he  *did  it  animo 
custodiendi,  and  with  a  purpose  of  exempting  the  innkeeper,  or 
whether  he  took  it  merely  because  the  landlord  forced  it  on  him, 
or  for  the  sake  of  securing  greater  privacy,  in  order  to  prevent 
persons  from  intruding  themselves  into  his  room.  The  cases 
shew  that  the  rule  is  not  so  inveterate  against  the  innkeeper, 
but  that  the  guest  may  exonerate  him  by  his  fault,  as  if  the 
goods  are  carried  away  by  the  guest's  servant  or  companion 
whom  he  brings  with  him.    For  thus  it  is  laid  down  in  Calve** 
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case,  "  that  if  the  servant  of  the  guest,  or  he  who  comes  with  Burgess 
him,  or  he  whom  he  desires  to  be  lodged  with  him,  steal  or  Clements. 
carry  away  the  goods,  the  innkeeper  shall  not  be  charged ;  for 
there  the  fault  is  in  the  guest  to  have  such  companion  or  ser- 
vant ;  "  which  shews  that  for  such  damage  as  is  occasioned  by 
the  misconduct  of  the  guest,  he  shall  not  be  entitled  to  complain 
or  to  have  any  recompense.  Now  what  is  the  conduct  of  the 
plaintiff  in  this  case  ?  The  innkeeper  not  being  bound  to  find 
him  any  more  than  lodging  and  a  convenient  room  for  refresh- 
ment, this  does  not  satisfy  his  object,  but  he  inquires  for  a 
third  room,  for  the  purpose  of  exposing  in  it  his  wares  to 
view,  and  of  introducing  a  number  of  persons,  over  whom 
the  innkeeper  can  have  no  check  or  control,  and  thus,  as 
it  seems  to  me,  for  a  purpose  wholly  aliene  from  the  ordinary 
purpose  of  an  inn  which  is  ad  hospitandos  homines.  Therefore 
the  care  of  these  goods  hardly  falls  within  the  limits  of  the 
defendant's  duty  as  an  innkeeper.  Besides  after  the  circum- 
stance relating  to  the  strangers  took  place,  which  might  well 
have  awakened  the  plaintiff's  suspicion,  it  became  his  duty,  in 
whatever  room  he  might  be,  to  use  at  least  ordinary  diligence, 
and  particularly  so  as  he  was  occupying  a  chamber  for  a  special 
•purpose.  For  in  general  though  a  traveller  who  resorts  to  an  [  *312  ] 
inn  may  rest  on  the  protection  which  the  law  casts  around  him, 
yet  if  circumstances  of  suspicion  arise,  he  must  exercise  ordinary 
care.  It  seems  to  me  that  this  room  was  not  merely  entrusted 
to  the  plaintiff  in  the  ordinary  character  of  a  guest  frequenting 
an  inn,  but  that  he  must  be  understood  as  having  taken  a  special 
charge  of  it,  and  that  he  was  bound  to  use  ordinary  care  for  the 
safe  keeping  of  his  goods,  and  that  it  is  owing  to  his  neglect,  and 
not  to  the  fault  of  the  innkeeper,  that  the  loss  has  happened. 
And  this  was  a  question  which  it  was  proper  to  leave  to  the  jury. 

Lb  Blanc,  J. : 

&  I  agree  with  my  Lord  that  there  ought  not  to  be  a  new  trial 
in  this  case.  We  must  take  the  facts  from  the  report,  and  also 
that  the  Judge  stated  to  the  jury  that  an  innkeeper  was  respon- 
sible to  his  guest  for  the  safe  custody  of  his  goods,  but  that  the 
guest  jnight  by  his  own  conduct  discharge  the  innkeeper  from 
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Bubgess  that  responsibility.  The  only  question  then  is,  whether  the 
Clements,  jury  were  justified  under  the  circumstances  of  this  case,  in 
finding  that  the  guest  had  so  discharged  the  innkeeper.  There 
can  be  no  doubt  as  to  the  liability  of  an  innkeeper,  to  look  to  the 
safe  keeping  of  every  person's  goods  who  comes  to  his  inn  as  a 
guest,  and  negligence  will  be  imputed  to  him,  where  the  loss  is 
not  to  be  ascribed  to  any  other  known  cause.  Now  in  this  case 
the  plaintiff  came  originally  as  a  guest,  and  was  shewn  into  the 
travellers'  room ;  but  it  is  a  material  part  of  this  case  that  he 
afterwards  applied  to  the  innkeeper  for  a  room  for  another  pur- 
pose, and  not  in  the  character  of  a  guest,  but  for  a  particular 
room  in  which  he  might  shew  his  goods.  The  innkeeper's 
|  +313  l  *  wife' s  assent  to  this  application  is  accompanied  with  that 
which  is  equivalent  to  telling  him,  that  he  must  take  charge  of 
it ;  for  she  says,  You  may  have  the  room,  there  is  a  key  in  the 
door,  and  you  may  lock  it.  Surely  this  was  equivalent  to  say- 
ing, I  will  let  you  have  the  particular  room  you  have  fixed  upon 
for  shewing  your  goods  in,  but  then  it  must  be  upon  condition 
that  you  take  the  custody  of  it  yourself.  If  he  had  declined  this 
condition,  might  not  the  wife  fairly  have  refused  to  let  him  have 
the  room  for  shewing  his  goods  ?  But  he  says  nothing,  but  has 
his  boxes  moved  into  the  room,  and  afterwards  they  are  stolen 
out  of  it,  clearly  in  consequence  of  the  door  being  left  open.  It 
seems  to  me  that  this  is  consistent  with  the  principle  of  law  laid 
down  in  Calye's  case,  and  other  cases,  for  the  place  to  which 
that  principle  was  applied  is  not  a  room  which  the  guest  has 
selected  for  some  particular  purposes,  but  the  chamber  in  which 
he  is  lodged  as  a  guest ;  and  there  it  is  certainly  true  that  the 
innkeeper  is  not  excused  by  saying  that  he  delivered  the  key  to 
the  guest,  and  that  he  left  the  chamber  door  open.  This  may 
well  be,  and  yet  in  this  case,  where  the  guest  applied  for  the 
room  for  a  different  purpose  from  that  of  being  lodged  there  or 
entertained,  the  innkeeper  may  not  be  responsible.  I  think 
therefore  the  jury  were  justified  in  determining  that  he  received 
the  favour  cum  onere,  that  is,  that  he  accepted  the  chamber  to 
shew  his  goods  in  upon  condition  of  taking  his  goods  under  his 
own  care. 
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Bayley,  J. :  Burgess 

I  agree  that  the  verdict  was  right,  and  that  any  other  would  Clements. 
have  been  wrong ;  inasmuch  as  the  plaintiff  has  by  his  own  con- 
duct superseded  for  the  *time  the  obligation  of  the  innkeeper.  C  *314  ] 
The  plaintiff  applied  for  a  room  to  exhibit  his  goods  in,  and  not 
for  any  purposes  as  a  guest :  the  mistress  had  a  right  to  refuse 
complying  with  the  application  for  such  a  purpose,  or  she  might 
grant  it  sub  modo,  and  upon  such  terms  as  she  might  think 
proper  to  prescribe.  It  appears  that  she  did  prescribe  terms, 
and  the  plaintiff  accepted  them,  for  she  told  him,  he  might  have 
the  room,  that  there  was  a  key,  and  he  might  lock  the  door ; 
and  he  assents,  because  he  does  not  object  to  these  terms,  but 
takes  the  room.  That  I  think  implied  an  obligation  upon  him 
to  lock  the  door  of  the  room,  when  he  left  it,  or  at  least  to  make 
some  communication  to  the  mistress,  that  she  might  know  when 
her  liability  was  to  revive.  For  after  a  person  has  specially 
taken  his  property  into  his  own  care,  it  is  but  reasonable,  if  he 
means  to  charge  the  innkeeper  upon  his  responsibility,  that  he 
should  apprize  him  of  it.  This  then  is  the  case  of  a  person  at 
an  inn  who  requests  a  chamber  for  a  special  purpose,  which 
request  is  granted  upon  a  condition  to  which  he  must  be  taken 
to  have  assented ;  he  removes  into  the  room  with  his  property, 
which  he  has  taken  under  his  own  custody,  and  afterwards  leaves 
the  room  unprotected,  and  without  making  any  communication 
to  the  innkeeper,  which  might  have  put  him  on  his  guard  as  to 
the  protection  of  it.  To  hold  in  such  a  case  that  the  defendant  is 
liable,  would  be  to  make  him  liable  not  for  his  own  negligence 
but  for  the  negligence  of  his  guest ;  for  grosser  negligence  can 
hardly  be  stated ;  and  it  would  be  to  enable  the  plaintiff  to  take 
advantage  of  his  own  negligence,  which  has  been  the  sole  cause 
of  the  loss. 

Dampieb,  J. :  [  315  ] 

Upon  the  facts  of  this  case,  and  the  law  resulting  from  it,  if  it 
had  been  distinctly  laid  down  to  the  jury,  I  should  have  no  diffi- 
culty in  saying  that  the  verdict  was  right.  Indeed  the  jury 
could  not  have  arrived  at  a  more  proper  conclusion.  My  only 
doubt  has  been  whether,  from  the  concise  manner  in  which  the 
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BUBOS8S     learned  Judge  summed  up,  as  it  appears  by  the  report,  the  law 

Clemehts.    was  B0  fully  la*d  down  as  it  might  have  been.    It  might  have 

been  more  distinctly  stated  to  the  jury  from  Calye's  case,  that 

the  innkeeper  was  not  discharged  by  the  offer  of  a  room,  for 

lodging  the  guest,  with  a  key  to  it,  unless  the  guest  assented  to 

the  offer,  and  was  content  to  take  the  custody  of  his  own  goods, 

and  discharge  the  innkeeper.    But  as  I  think  that  if  the  law  had 

been  more  distinctly  stated,  the  jury  ought  to  have  come  to  the 

eame  conclusion,  it  would  be  useless  to  send  the  case  to  another 

trial. 

Rule  discharged. 


K.  B.  MICHAELMAS  TERM. 


1815.       THE  KING,  on  the  Prosecution  of  N.  P.  WYNDHAM, 
^L7,  v.   MANN. 

[  337  ]  (4  M.  &  S.  337—338.) 

New  trial  refused  after  verdict  for  defendant,  upon  not  guilty  to  an 
indictment  for  a  nuisance  to  a  highway. 

The  defendant  was  acquitted  at  the  last  Suffolk  Assizes  upon 
not  guilty  to  an  indictment  for  a  nuisance  in  continuing  a  hut 
erected  upon  the  highway. 

And  now  Blosset,  Serjt.  moved  on  behalf  of  the  Grown  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  evidence. 

But  per  Lord  Ellenborough,  Ch.  J. : 

Unless  you  can  point  out  some  distinction  between  the  case  of 
a  nuisance,  and  other  criminal  cases,  the  general  rule  is  that  we 
[  *338  ]  do  not  grant  a  new  trial  upon  an  indictment  for  a  *  misdemeanour, 
where  a  verdict  has  passed  for  the  defendant  upon  the  merits. 
This  is,  to  be  sure,  in  the  nature  of  a  remedy  for  a  civil  right ; 
yet  it  is  in  form  a  criminal  proceeding,  and  may  subject  the 
defendant  to  be  punished  criminally.  And  his  Lordship  referred 
to  Rex  v.  ReynellA 

t  8  E.  E.  493  (6  East,  315). 
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Dampieb,  J. :  The  King 

In  penal  actions,  where  the  verdict  is  for  the  defendant,  the       Mann. 
Court  I  believe  do  not  grant  a  new  trial,  except  for  a  misdirection 
of  the  Judge.    It  was  formerly  doubted  in  quo  warranto  informa- 
tions, but  this  has  since  been  considered  as  an  excepted  case. 

Per  Curiam  :  Rule  refused. 


WHITECHUKCH  v.   HOLWORTHY.  wis. 

(4  M.  &  S.  340-346.)  ^ 8# 

The  lord  of  a  manor  has  no  right  to  enter  on  a  copyhold  of  inherit-        [  340  ] 
ance  and  cut  timber  for  his  own  use,  leaving  sufficient  for  botes  and 
estovers,  if  there  be  no  custom  in  the  manor. 

The  following  case  was  sent  from  Chancery  for  the  opinion  of 
this  Court. 

The  defendant  is  lord  of  the  manor  of  Elsworth  in  Cambridge- 
shire, and  is  seised  thereof  in  fee,  the  fines  of  which  manor  are 
arbitrary.  The  plaintiff  in  1803  was  admitted  tenant  of  three 
undivided  fourth  parts  of  certain  closes  in  Elsworth,  holden  of  the 
manor,  to  him  and  his  heirs  by  copy  of  Court  roll  at  the  will  of 
the  lord  according  to  the  custom  of  the  manor,  and  he  has  since 
continued  in  the  occupation  thereof.  The  defendant  claims  to  be 
entitled  by  law,  independently  of  any  custom,  as  lord  of  the 
manor,  to  enter  without  the  consent  of  the  plaintiff  or  his  heirs 
upon  the  said  closes,  and  cut  down,  for  his  own  use  and  benefit, 
the  timber  growing  thereon,  leaving  a  sufficiency  for  reasonable 
botes  and  estovers.  There  is  no  custom  within  the  manor  which 
gives  the  timber  either  to  the  lord  or  to  the  tenant,  or  which  in 
any  manner  respects  the  property  or  interest  in  the  timber,  or 
the  right  of  entry  to  cut  it  down. 

The  question  was,  whether  the  defendant  has  by  law,  inde- 
pendently of  any  custom,  any  such  property  or  interest  in  the 
timber  growing  upon  the  closes,  to  which  the  plaintiff  has  been 
so  admitted  to  him  and  his  heirs,  as  entitles  him,  as  lord  of  the 
manor  of  Elsworth,  without  the  consent  of  the  plaintiff  or  his 
heirs,  to  enter  upon  the  closes  and  cut  down,  for  his  own  use  and 
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Whitk-      benefit,  the  timber  growing  thereon,  leaving  a  sufficient  quantity 
v.  of  the  same  for  reasonable  botes  and  estovers. 

HOLWORTHY. 

[  341  ]  Robinson  for  the  plaintiff  argued  in  the  last  Term  against  the 

lord's  right  both  upon  principle  and  from  authorities.  On 
principle,  because  a  copyholder  is  at  least  a  tenant  at  will,  and  if 
the  lord  could  enter  and  cut  down  trees,  it  would  be  a  determina- 
tion of  the  will.  For  "  there  is,"  says  Lord  Coke,  "  an  express 
ouster  and  an  implied  ouster ;  implied,  as  if  the  lessor  without  the 
consent  of  the  lessee  enter  into  the  land  and  cut  down  a  tree, 
this  is  a  determination  of  the  will,  for  that  it  should  be  otherwise 
a  wrong  in  him,  unless  the  trees  were  excepted,  and  then  it  is  no 
determination  of  the  will,  for  then  the  act  is  lawful  although  the 
will  doth  continue."  t  Therefore  wherever  the  lord  is  not  at 
liberty  to  determine  the  will,  or  the  trees  are  not  reserved  to 
him,  he  cannot  enter  upon  his  copyholder,  to  cut  them  down. 
Next,  as  to  the  authorities,  Bourne  v.  Taylor,  I  which  is  the 
latest,  decides  that  the  lord  cannot  without  a  custom  enter  upon 
the  copyhold  to  dig  for  mines  ;  and  upon  reason  equally  good,  he 
cannot  enter  to  cut  down  trees  ;  for  both  these  are  alike  acts  of 
ownership  inconsistent  with  the  continuance  of  the  estate  at  will. 
And  so  it  appears  they  have  been  judicially  considered ;  for,  says 
Lord  Eldon,  "  I  have  looked  into  Bourne  v.  Taylor,  from  which 
I  collect  that  the  lord  of  a  manor  may  be  in  the  same  situation 
with  respect  to  mines,  as  with  respect  to  trees;  that  is,  the 
property  may  be  in  him,  but  it  does  not  follow  that  he  can  enter 
and  take  it  without  consent."  §  It  may  be  said,  indeed,  that  in 
Heydonv.  Smith \\  Lord  Coke  held,  "that  without  custom  the 
[  *3J2  ]  lord  may  take  the  trees,  if  he  leaves  sufficient  *to  the  copyholder 
for  estovers ; "  but,  besides  that  this  was  extrajudicial,  the 
contrary  was  holden  by  Poster,  J.,  for  he  said  "  that  without  a 
custom  the  lord  cannot  fell  the  trees  growing  upon  the  copyhold, 
no  more  than  upon  a  lease  for  years."  And  the  copyholder  in 
that  case  ultimately  had  judgment ;  and  it  appears  by  another 
report  of  the  same  case,H  that  it  was  resolved  "  that  the  copy- 
holder shall  have  a  general  action  of  trespass  against  the  lord 
quare  clans,  freg.  et  arborem  suam  succidit ;  for  the  custom  hath 

t  Co.  Litt.  55  b.  17  Ves.  281,  282. 

t  10  E.  R.  267  (10  East,  189).  ||  Godb.  174. 

5  Grey  v.  Duke  of  Northumberland,  %  13  Co.  Rep.  67,  5th  Resolution. 
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fixed  it  to  his  estate  against  the  lord."    And  the  case  at  bar      White- 
differs  from  Ashmead  v.  Ranger ,t  which  was  determined  in  Dom.  „. 

Proc.  against  the  opinion  of  all  the  Judges  in  favour  of  the  lord's  HoL*OBTHT- 
right ;  for  there  the  copyholder  was  only  for  life  ;  which  distinc- 
tion between  a  mere  copyholder  for  life,  and  where  he  hath  the 
inheritance,  or  may  nominate  his  successor,  has  been  recognized 
in  other  cases.  1  And  as  to  Northey's  argument  in  Ashmead  v. 
Ranger,  that  the  tenant  could  not  cut  the  trees,  and  if  the  lord 
could  not,  they  must  rot  on  the  land,  for  then  nobody  could ; 
take  it  the  other  way  that  the  lord  cannot  cut,  and  the  argument 
will  serve  equally  well  for  the  tenant's  right  to  cut ;  and  it  is  not 
unworthy  of  remark  that  this  argument  was  at  first  used  for  the 
tenant,  as  appears  by  the  Seigneur  de  Rutland's  case;  §  for  there 
the  Court  argued,  that  "  if  the  parson  might  not  dig  for  and  open 
mines  in  his  glebe,  not  any  of  all  the  mines  in  the  whole  glebe  of 
England  could  ever  be  opened ;  "  and  they  added,  "  Et  *mesme  [  *343  ] 
ley  semble  del  copyholder  de  inheritance."  And  it  appears  that 
Northey's  argument  in  Ashmead  v.  Ranger  had  been  used  by  him 
before,  and  answered  by  Holt,  Ch.  J.,  who  denied  the  lord's 
right,  saying  "  that  the  copyholder  has  the  same  interest  in  the 
trees  that  he  has  in  the  land,  and  that  he  had  always  taken  it 
so."  ||  So  Vin.  Abr.,1T  "  In  case  of  copyholders  of  inheritance  it 
was  lately  adjudged  in  Dom.  Proc.  that  neither  the  copyholder 
without  the  lord,  nor  the  lord  without  the  copyholder,  without  a 
custom,  could  cut  down  trees  on  the  copyhold.  And  so  reversed 
a  judgment  B.  R."  It  seems  also  by  stat.  9  Geo.  I.  c.  29, 
that  the  Legislature  considered  the  timber  as  part  of  the  issues 
and  profits  of  the  copyholders'  estates ;  for  by  s.  2,  they  except 
out  of  the  rents,  issues,  and  profits  thereof,  which  the  lord  in 
certain  cases  is  empowered  to  enter  and  receive  till  he  is  satis- 
fied his  fine,  the  liberty  to  sell  any  timber  thereon. 

Holroyd,  contra,  admitted  that  without  a  custom  the  lord 

t  11  Mod.  18;    12  Mod.  378;    2  per  Lord  Kenyon. 

Salk.  638.  §  1  Sid.  152. 

J  Pawel    v.  Peacock,    Cro.  J.  29;  ||  Earl  of  Kent  v.  Walters,  12  Mod. 

Bockey  v.  Huggins,  Cro.  Car.  220;  317. 

Bowles  y.  Mason,  Brownl.  132;  Gilb.  %  Copyhold,  R.  e.  2,  s.  13. 
Ten.  237 ;    1  R.  R.  610  (2  T.  R.  748), 
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Whim-      may  not  enter  to  dig  for  mines ;  bat  as  to  trees  he  said  it  was 

CHU1CH 

„,  otherwise,  for  here  the  law  adopting  the  argument  ab  inconvenient* 

Holwobtht.  g£ve8  them  to  the  lord.    For  trees  are  in  their  nature  not  like 
mines,  because  they  are  perishable,  and  become  of  no  value  if 
suffered  to  stand  beyond  a  certain  time ;  but  mines  do  not  decay, 
nor  are  they  deteriorated,  by  remaining  unopened.    There  is  no 
certain  time  when  it  can  be  said  of  them  that  if  they  are  not 
worked  they  will  rot ;  but  timber  will  be  gone  for  ever,  and  lost 
to  the  community,  if  it  be  not  cut  down  within  a  time  certain. 
[  *344  ]      Also  the  lord  *may  not  dig  for  mines,  because  of  the  great 
detriment  to  the  copyholder's  estate,  but  the  cutting  a  tree  is 
not  a  continuing  injury.     From  all  which  considerations  it  is 
consonant  both  with  reason  and  convenience  that  the  law  should 
make  a  difference  between  mines  and  trees ;  and  the  true  dis- 
tinction seems  to  be,  that  without  a  custom,  the  lord  may  not 
dig  for  mines  upon  the  copyhold  lands,  t  but  he  may  cut  down 
timber  trees  growing  upon  the  lands,  provided  he  leave  sufficient 
for  house-bote,  &c.,J  for  otherwise  the  timber  might  stand  and 
rot,  and  nobody  be  the  better  for  it ;  but  by  custom  he  may  be 
restrained  from  cutting  down  the  trees,  as  if  the  copyholder  be 
entitled  by  custom  to  cut  them   down.    And  it  appears  by 
Hey  don  v.  Smith,§  that  Foster,  J.  did  not  materially  differ  from 
Lord  Coke  in  his  opinion  that  by  general  custom  of  copyhold,  or 
as  Lord  Coke  puts  it,  without  any  custom,  the  lord  may  take 
the  trees,  if  he  leave  sufficient,  &c. ;  for  Foster  agreed,  that  in 
that  case,  by  implication  of  custom,  the  lord  might  take  them ; 
and  yet  there  was  no  custom  in  that  case  but  that  the  copyholder 
should  have  sufficient  for  reparations,  which  every  copyholder 
has  de  communi  jure,  so  that  the  laying  the  custom  was  only  by 
way  of  caution  ;  and  the  reason  why  the  case  was  adjudged  for 
the  tenant  was  because  the  lord  did  not  leave  sufficient.    Northey's 
argument,  in  Earl  of  Kent  v.  Walters,  was  also  upon  the  general 
custom;  and  so  was  the  decision  in  Ashmead  v.  Ranger;  and 
though  Lord  Holt  expressed  his  opinion  that  "a  copyholder 
holds  the  trees  by  copy  as  well  as  the  land,  and  therefore  the 
[  *343  ]      *lord  could  not  cut  the  trees  growing  upon  the  copyhold," ||  yet 

t  Bourne  v.  Taylor,  10  E.  B.  267      365;  Gilb.  Ten.  239,  327. 
(10  East,  189).  §  Godb.  174. 

J  13  Co.  Hep.  67 ;   1  Leon.  272,  pi.         !!  1  Ld.  Bay.  552. 
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he  said  he  would  not  give  an  absolute  opinion  as  to  that  point ;       White- 
and  the  case  was  finally  determined  with  the  lord  because  of  the  r. 

inconvenience  that  would  ensue  if  the  lord  might  not  cut  the  Holwobthy. 
trees.!  Nor  was  this  a  new  principle  at  that  time,  for  the  same 
was  held  in  Ayrey  v.  BeUingham,  I  and  was  recognized  by  the 
Court  in  StebUng  v.  Gosndl,$  and  is  also  proved  by  the  excep- 
tions which  by  special  custom  have  been  allowed  against  the 
lord's  right,  as  in  Swaine  v.  Becket,\\  Crogate  v.  Morris,^ 
Howies  v.  Mason.W  And  as  to  the  argument  drawn  from 
general  principle  against  the  lord's  right,  because  the  cutting 
down  trees  is  a  determination  of  the  will,  which  it  is  not  at  the 
option  of  the  lord  to  determine,  it  is  to  be  recollected  that  copy- 
hold in  its  original  was  nothing  better  than  a  mere  estate  at 
will,  which  the  lord  might  determine  at  any  time ;  and  though 
that  will  is  now  qualified  and  restrained  by  custom,  yet  where 
custom  is  not  against  it,  and  where  convenience  requires  that 
the  lord  should  still  have  this  right,  there  is  no  incongruity  in 
its  remaining  in  the  lord  as  he  originally  had  it,  with  this  dif- 
ference that  the  exercise  of  it  shall  no  longer  amount  to  a 

determination  of  the  will. 

Cur.  adv.  vtilt. 

The  following  certificate  was  sent : 

"  We  have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered it,  and  we  are  of  opinion  that  the  defendant  has  not  by 
law,  and  independently  of  any  *custom,  any  such  property  or  [  *346  ] 
interest  in  the  timber  growing  upon  the  closes  mentioned  in  the 
case  to  which  the  plaintiff  has  been  admitted  to  him  and  his 
heirs,  as  entitles  him  as  lord  of  the  manor  of  Elsworth,  without 
the  consent  of  the  plaintiff,  to  enter  upon  the  said  closes,  and 
cut  down,  to  his  own  use  and  benefit,  the  timber  growing 
thereon,  leaving  a  sufficient  quantity  of  the  same  for  reasonable 
botes  and  estovers. 

"  EliLENBOROUGH. 

"  S.  Le  Blanc 
"  J.  Bayley. 
"  Nov.  8th,  1815."  "  H.  Dampier." 

t  Salk.  638.  ||  Brown.  231. 

t  Finch,  B.  199.  H  Ibid.  197. 

S  Cro.  El.  629.  tt  2  Brownl.  200. 
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i8i5.       DOE,  on  the4  Demise  of   Knight,  v.  Lady  SMYTHE. 

NoVm  9'  *  (4  M.  &  S.  347-349.) 

r  347  ]  A  third  person  cannot  defend  as  landlord  upon  the  trial  of  an  eject- 

ment, where  it  appears  that  the  tenant  in  possession  came  in  as  tenant 
to  lessor  of  plaintiff,  and  paid  rent  to  him,  under  an  agreement  that  has 
expired. 

At  the  trial  of  this  ejectment  before  Heath,  J.  at  the  last 
Warwickshire  Assizes,  the  tenant  in  possession  did  not  appear  to 
defend,  but  the  defendant  appeared  to  defend  as  landlady.  It 
I  *348  ]  was  proved  that  the  tenant  *in  possession  came  in  under  an 
agreement  with  the  lessor  of  the  plaintiff  for  a  term  of  years, 
which  was  expired,  and  paid  rent  to  him,  and  afterwards  dis- 
claimed. And  the  doubt  was  if  the  defendant,  who  had  entered 
into  the  landlord's  rule,  could  set  up  her  title  in  defence  to  this 
ejectment.  It  was  objected  that  inasmuch  as  the  tenant  could 
not  dispute  the  title  of  his  lessor,  neither  could  any  other  in  the 
character  of  his  landlord  be  permitted  to  do  it.  And  the  learned 
Judge  being  of  that  opinion,  directed  a  verdict  for  the  plaintiff. 

Vaughan,  Serjt.  moved  for  a  new  trial  upon  this  point,  and 
he  said  that  supposing  the  objection  to  be  well  founded,  yet  it 
came  too  late ;  for  this  should  have  been  made  as  an  objection 
to  the  defendant's  entering  into  the  landlord's  rule,  or  upon  an 
application  to  the  Court  to  discharge  that  rule. 

Lord  Ellekborough,  Ch.  J. : 

Who  shall  be  considered  as  landlord  is  a  consequence  to  be 
deduced  from  the  acts  of  the  parties,  and  is  not  to  be  doled 
away  at  pleasure. 

Bayley,  J. : 

The  tenant  should  have  given  up  the  possession  to  Knight, 
and  then  the  defendant,  if  she  has  title,  might  have  maintained 
her  ejectment. 

Dampier,  J. : 

The  tenant  in  possession  paid  rent  to  the  lessor  and  then 
disclaimed.    But  he  ought  to  give  back  the  possession  to  the 
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lessor,  and  after  that  the  defendant  may  have  her  ejectment.         Dob 
It  has  been  ruled  often  that  neither  the  tenant,  nor  any  one        L^Dr 
claiming  by  *him,   can  controvert  the  landlord's  title.     He      Smythe. 
cannot  put  another  person  in  possession,  but  must  deliver  up      [  *349  ] 
the  premises  to  his  own  landlord.     This,  I  believe,  has  been  the 
rule  for  the  last  25  years,  and  I  remember  was  so  laid  down  by 
Buller,  J.  upon  the  Western  Circuit. 

Per  Curiam  :  Rule  refused. 


HOE,    on  the  Demise  op  THOKG,   v.   BEDFOKD.         ibis. 


(4  M.  &  S.  362—366.) 


Mw.  14. 


Devise  to  his  wife  for  life,  remainder  to  trustees,  &c.  remainder  to  his  r  362  ] 
daughter  for  life,  remainder  to  trustees,  &c.  remainder  to  the  heirs  of 
her  body ;  and  for  want  of  such  issue,  remainder  over  in  fee ;  it  being 
his  will  and  meaning,  that  after  the  decease  of  his  wife,  his  daughter 
should  have  only  an  estate  for  life,  and  that  after  the  decease  of  his  wife 
and  daughter  the  premises  should  go  to  and  vest  in  the  heirs  of  the  body 
of  his  daughter ;  and  for  want  of  such  issue,  should  go  over  in  fee,  and 
that  his  daughter  should  not  have  any  power  to  defeat  his  intent :  Held, 
that  the  daughter,  notwithstanding,  took  an  estate  tail,  and  barred  the 
remainder  over  by  suffering  a  recovery. 

Upon  a  case  reserved  at  the  trial  of  this  ejectment,  at 
Huntingdon,  the  facts,  as  far  as  concerns  the  point  determined 
by  the  Court,  were  these  : 

Walter  Thong,  being  seised  in  fee,  on  the  18th  of  August, 
1768,  devised  the  premises  in  question  to  his  wife  for  life,  subject 
to  the  payment  of  an  annuity  of  101.  to  J.  H.  during  the  life  of 
his  wife,  with  which  he  charged  the  premises ;  and  after  the 
determination  of  that  estate,  to  trustees  to  preserve  contingent 
remainders ;  "  and  from  and  immediately  after  the  decease  of 
my  wife,  I  devise  the  said  messuages,  &c.  to  my  daughter 
Elizabeth,  the  wife  of  J.  Bedford,  (the  defendant)  for  life,  subject 
to  the  payment  of  the  said  annuity,  with  remainder  in  like 
manner  to  trustees  to  preserve  contingent  remainders ;  and  from 
and  immediately  after  the  decease  of  my  said  daughter,  1  devise 
all  and  singular  the  said  messuages,  &c.  to  the  heirs  of  her  body 
lawfully  begotten ;  and  for  want  of  such  issue,  then  1  devise  the 
same  to  my  grandson  0.  W.  Thong  and  his  heirs  and  assigns  for 
ever  ;  it  being  my  will  and  meaning  that  after  the  decease  of  my 
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Bob  wife,  my  daughter  should  have  only  an  estate  for  life  in  the  said 
Bedford,  premises,  and  that  after  the  decease  of  my  wife  and  daughter, 
the  said  premises  should  go  to  and  vest  in  the  heirs  of  the 
body  of  my  daughter ;  and  that  for  want  or  in  default  of  such 
issue  the  same  should  absolutely  go  and  vest  in  0.  W.  Thong  and 
his  heirs,  and  that  my  daughter  should  not  have  any  power  to 
[  *363  ]  defeat  my  intent  and  meaning  in  this  respect."  And  *he  gave 
power  to  the  trustees  and  their  heirs,  and  directed  them,  from  time 
to  time  and  at  all  times  thereafter,  to  do  all  acts  necessary  for 
fulfilling  such  his  intent  and  meaning,  or  the  more  effectually 
settling  the  said  premises  agreeably  thereto,  and  the  prevention 
of  any  thing  being  done  to  defeat  the  same,  &c.  The  testator 
died,  leaving  his  widow,  and  Elizabeth,  his  only  child,  then 
married  to  the  defendant.  Afterwards  the  widow  died,  and  the 
defendant  and  his  wife  Elizabeth  suffered  a  recovery  of  the  pre- 
mises to  such  uses  as  Elizabeth  should  by  deed  or  will  appoint ; 
and  she,  by  her  will,  appointed  the  premises  to  the  defendant  in 
fee,  and  died,  never  having  had  issue. 

And  the  question  was,  whether  under  this  devise  Elizabeth,  the 
daughter,  had  an  estate  for  life,  or  in  tail. 

[After  hearing  counsel  for  the  plaintiff:] 

[  864  ]       Lord  Ellbnborough,  Ch.  J. : 

If  we  should  be  of  opinion  that  Elizabeth  the  daughter  took  an 
estate  tail,  there  is  an  end  of  this  case.  And  it  appears  to  me 
[  *365  ]  that  under  this  devise  an  estate  tail  in  remainder  vested  in  *her. 
The  rule  is,  I  think,  well  and  shortly  laid  down  by  Lord  Thtjrlow, 
in  Jones  v.  Morgan ,+  who  said  that  "  By  all  the  cases  where  the 
estate  is  so  given,  that  after  the  limitation  to  the  first  taker  it  is 
to  go  to  every  person  who  can  claim  as  heir  to  the  first  taker,  the 
word  *  heirs '  must  be  a  word  of  limitation."  It  seems  to  me, 
following  this  construction,  that  this  must  be  an  estate  tail  in  the 
daughter,  in  order  to  effectuate  the  intention  of  the  testator, 
which  was,  that  all  her  issue  should  take.  And  this  puts  an  end 
to  the  case  without  going  into  any  other  point,  t 

t  1  Br.  0.  C.  219.  feoffment  by  the  defendant,  and  fine 

\  There  was  another  point  made      afterwards  levied  to  him. 
in  argument  upon  the  effect  of  a 
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Lb  Blanc,  J. :  Roe 

r. 

The  plain  intention  of  the  testator  was  to  give  his  daughter  an  Bedford. 
estate  tail ;  for  it  was  not  to  go  over  until  there  was  a  failure  of 
her  issue,  and  he  has  not  superadded  words  of  limitation  to  the 
heirs  of  her  body,  to  shew  that  he  meant  the  children  of  his 
daughter  only.  At  the  same  time  he  intended  to  prevent  her 
barring  the  issue ;  but  this  he  cannot  do. 

Bayley,  J. : 

I  am  of  the  same  opinion.  In  Cohort  v.  Cohort^  it  was  deter- 
mined that  an  estate  tail  vested  in  the  first  taker,  notwithstand- 
ing it  was  devised  to  him  for  life,  with  remainder  to  trustees  to 
support  contingent  remainders.  I  have  always  understood  the 
rule  to  be,  that  wherever  an  estate  for  life  is  given  to  the  first 
taker,  and  afterwards  to  any  branch  of  his  heirs  as  a  class,  so 
that  the  whole  line  of  heirs  to  the  first  taker,  who  answer  to  the 
description  in  the  will,  should  succeed  him  as  such,  there  the 
first  taker  cannot  have  an  estate  for  life,  because  *all  heirs  [  *566  3 
claiming  as  heirs  must  take  by  descent ;  and  therefore  the  words 
"heirs  of  the  body"  do  not  operate  as  a  designatio  personarum, 
but  are  words  of  limitation.  The  words  "  heirs  of  the  body  " 
are  properly  words  of  limitation,  and  not  words  of  purchase. 

Dampieb,  J. : 

It  seems  clear  by  the  limitation  over  for  want  of  issue  of  his 
daughter,  that  the  testator  used  "  heirs  of  the  body  "  as  words  of 
limitation.  It  has  already  been  determined  that  this  is  a  devise 
of  a  legal  estate,!  and  Lord  Hardwicke  in  Bagshaw  v.  Spencer, § 
when  he  took  a  difference  betwixt  a  trust  in  equity  and  a  legal 
estate,  agreed  that  upon  a  devise  of  a  mere  legal  estate,  the  words 
must  be  taken  as  they  stood,  according  to  the  strict  legal 
determination. 

Judgment  for  the  defendant. 

Frere,  Serjt.  was  for  the  defendant. 

t  2  Atk.  246.        t  Th<mg  v.  Bedford,  1  Br.  C.  C.  313.         §  1  Ves.  142. 
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i8i5.       THE  KING  v.  TIIE  INHABITANTS  of  STANDARD 

Xo^l*.  HILL 

[  378  ]  (4  M.  &  8.  378—382.) 

An  appointment  by  two  justices  of  overseers  of  the  poor  may  be 
removed  into  this  Court  by  certiorari,  without  appealing  against  it  to 
the  Quarter  Sessions,  and  this  Court  will  go  into  the  question  upon 
affidavit,  whether  the  place  for  which  the  appointment  is  made  be  a 
township  or  vill;  and  if  it  appear  by  the  affidavits  that  it  is  not,  and  it 
be  not  stated  to  be  such,  or  to  be  reputed  to  be  such,  the  Court  will 
quash  the  appointment. 

By  an  order  of  two  Justices,  two  persons  named  therein  sub- 
stantial householders  of  the  township  of  Standard  Hill  were 
appointed  overseers  of  the  poor  of  the  said  township ;  which  order 
being  removed  by  certiorari,  a  rule  nisi  was  obtained  for  quashing  it. 
The  affidavits  in  support  of  the  rule  set  forth,  that  Standard  Hill 
is  a  close  or  piece  of  ground  within  the  precincts  or  liberties  of 
[  *379  J  the  castle  of  Nottingham,  which  before  *the  year  1807  was  let 
out  in  gardens,  but  in  that  year  was  sold  by  the  Duke  of 
Newcastle,  the  owner  of  the  castle,  and  then  for  the  first  time  had 
several  dwelling-houses  built  upon  it.  Before  that  time  the  high 
constable  for  the  hundred  within  which  the  castle  is  situate,  used 
to  issue  his  precepts  and  serve  them  at  the  lodge  of  the  castle, 
and  obtained  returns  to  such  precepts  of  the  inhabitants  living 
within  the  precincts  from  the  porter  at  the  lodge.  Alter  the 
erection  of  the  houses  the  high  constable  directed  the  porter  to 
attend  a  meeting  of  magistrates  for  the  county  to  be  sworn  in 
constable,  which  he  accordingly  did  in  Sept.  1808,  and  was  upon 
the  application  of  the  said  high  constable  appointed  and  sworn 
in  constable  for  Standard  Hill  for  the  year  ensuing;  but  this  was 
done  without  the  knowledge  of  the  Duke,  or  his  steward,  or  any 
of  the  inhabitants  of  Standard  Hill,  who  refused  to  make  good  to 
him  payments  which  he  had  made  to  the  high  constable  for 
assize  and  sessions  bills,  returns  of  taxes,  &c,  alleging  that  they 
were  not  liable  to  the  appointment  of  any  constable,  or  other 
civil  or  parochial  officer,  or  to  the  payment  of  any  such  charges ; 
and  in  consequence  of  orders  from  the  steward  a  constable  had 
not  been  sworn  in  or  acted  since  April,  1814.     Standard  Hill, 
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and  the  castle  with  all  its  precincts  and  liberties,  were  always 
deemed  to  be  extra-parochial,  and  no  part  of  it  was  ever  reputed 
to  be  a  township  or  vill,  or  assessed,  or  liable  to  be  assessed,  to 
the  relief  of  the  poor,  or  ever  had  a  constable,  or  overseers  of  the 
poor,  or  other  civil  officer,  appointed,  except  as  above  stated.  A 
chapel  was  built  on  Standard  Hill,  by  private  subscription,  for 
the  celebration  of  divine  service  according  to  the  rites  of  the 
Church  of  England,  in  pursuance  of  an  Act  of  the  47th  *of  the 
King,  intituled  "  An  Act  for  erecting  a  chapel  on  certain  extra- 
parochial  land  called  Standard  Hill,"  &c. ;  which  Act  contained 
a  proviso  that  nothing  therein  should  extend  to  make  any  new 
parish,  or  to  alter  or  affect  any  tithes  or  other  ecclesiastical  pay- 
ments, or  any  rates,  taxes,  assessments,  or  other  payment 
whatsoever,  &c. 

In  answer  to  this  it  was  stated  upon  affidavit,  that  Standard 
Hill  now  consisted  of  more  than  17  dwelling-houses,  occupied  by 
substantial  householders  eligible  to  serve  the  office  of  overseer, 
and  that  there  were  various  other  houses  there,  occupied  by 
respectable  housekeepers,  and  other  buildings  in  progress,  and 
the  number  of  its  inhabitants  was  upwards  of  140,  and  upwards 
of  36  menial  servants  were  resident  there. 


The  Kino 

r. 
The  Inha- 
bitants of 
Standard 
Hill. 


[  *380  J 


Topping  and  Dentnan  shewed  cause  against  the  rule  for 
quashing  the  order ;  and  first  they  objected  that  the  Court  would 
not  try  this  question  upon  affidavit,  but  would  rather  leave  it  to 
be  tried  by  appeal  to  the  Quarter  Sessions,  which  was  the  proper 
forum  to  determine  whether  this  is  a  place  for  which  overseers 
ought  to  be  appointed.  For  this  appointment  is  not  impeached  for 
any  defect  upon  the  face  of  it,  or  for  that  the  justices  making  it 
had  not  jurisdiction,  or  have  abused  their  office ;  which  might  have 
been  a  ground  for  the  Court  to  quash  the  order  ;t  but  here  it  is 
admitted  that  the  justices  had  jurisdiction,  and  have  fairly  decided 
upon  the  merits ;  and  whether  they  have  done  so  correctly,  is 
properly  matter  for  appeal  to  the  Sessions,  and  not  for  this  Court 
in  the  first  instance.  *And  if  the  Court  may  try  upon  affidavit 
whether  this  be  a  vill  or  not,  they  may  try  any  other  question, 


t  B.  v.  Great  Marhw,  6  R.  B.  420 
(2  East,  244);  B.  v.  James,  2  M.  &  S. 


321,  322,  perBAYLEY,  J.;  B.y.  Over- 
seers  of  Bridgwater,  Cowp.  139. 
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The  Kino  as  whether  the  persons  appointed  be  or  be  not  substantial  house- 
Thk  ?nha-  holders ;  or  if  this  had  been  an  order  of  removal,  whether  the 
^tawdakd  P*11!^1,  waB  chargeable  or  not :  all  which  questions  have  hitherto 
Hill.  usually  been  determined  by  the  Sessions.  Wherefore  for  avoid- 
ing such  consequences  it  is  better  that  the  rule  should  be  adhered 
to,  that  what  is  properly  matter  for  the  Sessions  should  be  deter- 
mined at  the  Sessions,  and  not  by  coming  to  this  Court  in  the 
first  instance ;  and  it  seems  that  this  is  so  peculiarly  a  matter 
for  the  Sessions,  that  whenever  they  adjudge  a  place  to  be  a 
township  or  vill,  this  Court  will  not,  even  upon  a  case  stated,  go 
into  the  question,  t  So  if  the  Sessions  confirm  overseers'  accounts, 
this  Court  will  not  try  the  merits  upon  affidavit.  I  2ndly,  Sup- 
posing the  Court  will  now  entertain  the  question,  it  is  submitted 
that  this  is  a  township  or  village  within  the  intent  of  the  statute 
18  &  14  Car.  II.  c.  12,  s.  21.  For  though  the  affidavits  do  not 
name  it  such,  yet  they  state  sufficient  from  which  to  draw  this 
conclusion ;  for  they  state  that  the  place  contains  17  dwelling- 
houses,  of  substantial  householders,  and  other  inhabited  houses, 
and  also  others  in  progress,  and  that  the  number  of  inhabitants 
exceeds  140.  And  according  to  Lord  Coke's  definition^  a  vill  is 
a  place  consisting  of  many  mansions  and  neighbours;  and  it 
seems  that  although  there  be  but  one  or  two  houses  only,  yet  it 
may  be  a  vill  by  reputation;  ||  and  that  wherever  there  is  a  large 
assemblage  of  houses,  reputation  is  not  necessary :  for  a  place 
T  *382  ]  may  become  a  vill  in  fact,  though  *it  be  not  so  immemorially,1i 
the  intent  of  the  statute  being,  that  as  soon  as  it  becomes  a  vill 
the  justices  may  appoint. 

Lord  Ellenborough,  Ch.  J. : 

The  extensive  consequence  to  which  a  decision  founded  upon 
the  argument  of  to-day  would  lead,  makes  one  pause,  and  require 
that  it  should  be  distinctly  stated  upon  the  affidavit  that  this  is  a 
vill  or  township  de  facto.  For  the  immediate  consequence  of  our 
holding  this  to  be  a  vill  for  which  overseers  ought  to  be  appointed 

t  R.  v.  Ronton  Abbey,  2  T.  R.  207.  Cald.  542. 

t  Jl.  v.  James,  2  M.  &  S.  321.  f  See  Dolting  v.  Stakelant,  Fortes. 

§  Co.  Lit.  115  b.  219. 

i|  See  Jl.  v.  Overseers  of  Eyford, 
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would  be  that  overseers  must  be  appointed  for  all  the  inns  of 
court  and  every  collegiate  or  ecclesiastical  establishment,  which 
would  work  a  great  alteration  in  the  laws  relating  to  this  subject. 
This  consideration  makes  me  unwilling  to  pass  the  ancient  limits 
unless  warranted  by  positive  affidavit,  and  therefore  until  I  find 
it  stated  that  this  is  a  vill,  I  shall  defer  coming  to  such  a  con- 
clusion, which  may  lead  to  so  extensive  a  consequence. 

Le  Blanc,  J. : 

Where  we  see  that  the  order  which  is  removed  into  this  Court 
has  been  made  without  any  foundation  to  support  it,  I  think  we 
ought  to  quash  it,  without  giving  the  parties  the  opportunity  of 
going  to  the  Sessions.  I  cannot  find  any  thing  in  the  affidavits 
that  justifies  the  calling  this  either  a  township,  hamlet,  or  vill, 
for  the  place  appears  to  be  part  of  the  old  castle  of  Nottingham. 
The  Court  then  I  think  is  bound  to  interpose  in  the  first  instance, 
and  save  the  parties  from  the  chances  of  what  might  happen  at 
the  Sessions. 

Per  Curiam  :  Order  quashed. 

Clarke  and  Abbott  were  against  the  order. 


The  Kino 

v. 
The  Inha- 
bitants op 
Standard 
Hill. 


BULLAED  v.   HARRISON. 

(4  M.  &  S.  387—393.) 

A  person  who  prescribes  in  a  que  estate  for  a  private  way,  cannot 
justify  going  out  of  it  on  the  adjoining  land,  because  the  way  is 
impassable. 

A  way  of  necessity  cannot  be  pleaded  generally,  without  shewing  the 
manner  in  which  the  land,  over  which  the  way  is  claimed,  is  charged 
with  it. 

Trespass,  on  1st  of  January,  1810,  and  on  divers  days,  &c, 
lor  breaking  and  entering  two  closes  of  the  plaintiff  in  the  parish 
of  Canewdon,  Essex,  called  Shorts  and  Mill  Hatch,  that  is  to  say, 
200  yards  in  length  and  20  yards  in  breadth  of  each  of  the  said 
closes,  in  those  parts  thereof  lying  respectively  on  the  westerly 
side  of  and  near  to  a  certain  ditch  or  bank  separating  the  said 


1815. 
Nor.  21 

[387] 
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Bullard  closes  from  a  certain  cartway,  which  communicates  with  a 
Harbison,    certain  public  highway,  &c.  and  with  feet  in  walking,  &c. 

2.  Count  for  breaking  and  entering  certain  other  closes,  to  wit, 
Mill  Hatch  and  Shorts,  and  with  feet,  &c. 

Pleas,  not  guilty.  2nd,  As  to  breaking  and  entering  the  closes 
in  1st  count,  in  those  parts  thereof  lying  respectively  on  the 
westerly  side  of  and  near  to  the  said  ditch  or  bank  separating 
the  said  closes  from  the  said  cartway,  &c,  that  the  defendant 
long  before  and  at  the  said  several  times  when,  &c.  was  seised 
in  his  demesne  as  of  fee,  and  also  in  the  occupation  of  a  farm 
called  Bolt  Hall  farm,  contiguous  to  the  said  closes,  and  pre- 
scribes in  a  que  estate  for  a  way  on  foot  and  with  horses  and 
carriages,  from  a  certain  common  King's  highway  in  the  said 
parish,  into,  through,  over,  and  along  the  said  closes  unto  the 
[  *588  ]  said  farm,  and  from  thence  back  *again ;  and  that  before  the 
said  several  times  when,  &c,  to  wit,  on  the  1st  of  Feb.  1793,  one 
E.  K.  then  and  for  a  long  space  of  time,  to  wit,  for  the  space  of 
18  years  next  afterwards,  being  the  occupier  of  the  said  two 
closes,  by  means  of  certain  hedges,  ditches,  and  fences  by  him 
for  that  purpose  planted,  made,  and  erected,  inclosed  a  certain 
small  part,  (to  wit)  of  the  breadth  of  8  feet  only,  of  each  of  the 
said  closes,  and  separated  and  cut  off  the  same  from  the  rest  of 
the  said  two  closes  respectively,  and  set  out  the  same  for  the  use 
of  the  persons  occupying  the  said  farm  in  their  enjoyment  of  the 
said  right  of  way,  such  way  so  set  out  and  inclosed  being  thereby 
rendered  liable  to  want  reparation  and  amendment,  from  time  to 
time,  which  it  thereupon  became  the  duty  of  the  said  E.  E.  as 
occupier  of  the  said  closes,  and  having  so  set  out  and  inclosed  the 
said  part  of  each  of  the  said  closes  for  the  use  of  the  persons 
occupying  the  said  farm  in  their  enjoyment  of  the  said  right  of 
way,  and  of  all  future  occupiers  of  the  said  closes  who  should 
keep  and  continue  the  said  hedges,  &c,  to  make  and  cause  to  be 
made  at  his  and  their  own  proper  costs  and  charges ;  and  the  said 
E.  K.  from  the  time  of  his  so  inclosing,  &c.  until  the  time  when 
he  quitted  the  occupation  of  the  said  closes,  always  at  his  own 
proper  costs  and  charges  repaired  and  amended  the  way  so  set 
out,  &c,  and  every  part  thereof,  as  often  as  the  same  was 
required ;  and  afterwards,  and  long  before  the  said  several  times 
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when,  &c.  the  said  E.  K.,  to  wit,  on  25th  March,  1805,  quitted  Bqllabd 
the  occupation  of  the  closes,  and  the  plaintiff  became,  and  was,  habrisox. 
and  still  is  the  occupier  thereof,  and  kept  and  continued  the 
hedges,  &c.  And  afterwards,  and  long  before  the  several  times 
when,  <fec.  the  said  way  became  and  was  foundrous  and  impass- 
able, so  *that  the  defendant  and  his  servants,  occupiers  of  the  [  *389  ] 
said  farm,  were  necessarily  prevented  from  using  the  same;  and 
the  defendant  thereupon  gave  notice  to  the  plaintiff,  and  requested 
him  to  repair  the  same,  which  he  refused  ;  wherefore  the  defen- 
dant being  so  seised,  <fcc,  and  having  occasion  to  use  the  said 
way,  &c,  did,  at  the  said  several  times  when,  &c,  of  necessity 
turn  out  of  the  said  way,  and  pass  on  foot  and  with  his  servants 
and  horses,  &c.  out  of  that  way  into  those  parts  of  the  said 
closes  lying  respectively  on  the  westerly  side  of  and  near  to  the 
said  ditch  or  bank,  &c.  for  the  purpose  of  obtaining  a  way  to  the 
said  King's  highway,  and  did  pass  and  repass  along  those  parts 
of  the  said  closes  into  the  said  King's  highway,  and  from  thence 
back  again  to  the  said  farm,  as  he  lawfully  might,  going  on  those 
occasions  as  near  to  the  way  so  set  out  and  inclosed  as  he 
possibly  could;  and  in  so  doing  did  necessarily  and  unavoid- 
ably, &c. 

3rd  plea,  that  the  defendant  long  before  and  at  the  several 
times  when,  &c.  was  and  still  is  seised  in  his  demesne  as  of  fee, 
and  also  in  the  occupation  of  Bolt  Hall  farm,  contiguous  to  the 
said  closes  in  which,  &c,  and  that  the  defendant  not  having  any 
way  to  his  said  farm,  otherwise  than  from  and  out  of  the  said 
King's  highway  into,  through,  over,  and  along  the  said  closes,  by 
reason  thereof,  and  being  so  seised,  at  the  several  times  when, 
&c,  necessarily  had,  and  of  right  ought  to  have  had,  and  still  of 
right  ought  to  have,  and  all  the  occupiers  of  the  said  farm 
necessarily  have  had,  and  of  right  ought  to  have  had,  a  certain 
necessary  way  for  himself,  and  themselves,  and  his  and  their 
servants,  farmers,  and  tenants,  occupiers  of  the  said  farm,  to 
pass  and  repass  on  foot,  and  with  horses,  carts,  and  carriages, 
from  the  *said  King's  highway  into,  through,  over,  and  along  the  [  *390  ] 
said  closes,  unto  and  into  the  said  farm,  and  so  from  thence  back 
again,  at  all  times  of  the  year  at  his  and  their  will  and  pleasure, 
for  the  necessary  use  and  occupation  of  the.  said  farm,  the  same 
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Bollabd     way  being  the  nearest  and  most  convenient  way  over  the  said 

Harrison,    closes  from  the  said  King's  highway  to  the  said  farm ;  and  so  the 

defendant  pleads  the  inclosure  by  E.  K.,  and  continuance  by 

the  plaintiff,  and  justifies  as  in  the  former  plea.    Fleas  to  the 

second  count  respectively  similar  to  the  two  above  set  forth. 

Demurrers  to  all  the  pleas,  and  joinder. 

Marryat  in  support  of  the  demurrers  took  exception  to  the 
pleas,  that  the  defendant  who  claims  but  a  private  way  cannot 
charge  the  plaintiff  with  repairing  it,  without  shewing  that  he  is 
bound  ratione  tenures,  or  by  prescription,  or  express  stipulation ; 
for  by  the  common  law  he  who  has  the  use  of  a  thing  ought  to 
repair  it.  And  here  nothing  is  alleged  in  pleading  of  any  pre- 
scription, &c,  but  only  that  a  former  occupier  did  in  fact  repair 
it.  Neither  can  the  defendant  justify  going  upon  the  adjoining 
land,  because  the  way  was  impassable ;  for  this  right  extends  not 
to  private  ways,  but  to  public  ways  only.t  Neither  is  this  well 
pleaded  as  a  way  of  necessity,  in  general  terms,  because  every 
way  of  necessity  must  originate  in  grant,  or  prescription  which 
supposes  a  grant,  or  implied  reservation,  where  the  same  person 
was  seised  in  fee  of  all  the  closes  simul  et  semel ;  and  therefore  a 
title  ought  to  be  set  forth. 

[  391  ]  Gf-  Marriott,  contra,  argued  that  it  sufficiently  appeared  by 

the  pleas  that  the  way  had  been  narrowed  by  the  inclosure  of  it, 
and  was  thereby  rendered  liable  to  want  reparation  ;  consequently 
that  the  plaintiff  by  reason  of  this  inclosure  was  bound  to  repair 
it ;  and  the  defendant  might  lawfully  go  on  the  adjoining  land,  if 
the  way  was  impassable  for  want  of  such  repair.  For  without 
insisting  in  conformity  with  Com.  Dig.,  J  and  Black.  Com.,§  for 
this  right  in  every  case  of  a  private  way,  it  is  enough  if  in  the 
case  of  a  way  of  necessity  it  shall  be  found  to  exist :  and  that  this 
question  requires  consideration,  appears  to  have  been  the  opinion 
of  Buller,  J.  in  Taylor  v.  Whitehead.^  In  Henri's  case  IT  the 
Judges  agreed,  that  if  a  man  inclose,  where  he  may  by  law,  he 

Dougl.  2  Bl.  Com.  36. 

\  Dougl.  749. 
If  Sir  W.  Jones,  296. 


t  Taylor   y.    White 

heady 

'45. 

J  Chimin.  D.  6. 
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is  bound  to  leave  a  good  way,  and  also  to  keep  it  in  continual     Bullard 
repair  at  his  own  charge,  and  the  country  ought  not  to  be  con-     Harbison 
tributory  thereto.    And  as  to  this  not  being  well  pleaded  as  a  way 
of  necessity,  it  is  laid  down  "that  if  there  be  but  one  road  to  a 
place,  and  no  other  way  of  going,  that  is  a  way  of  necessity ;  "t 
or,  "  if  one  sells  land,  and  afterwards  the  vendee  by  reason  thereof 
claims  a  way  over  part  of  the  plaintiff's  land,  there  being  no 
other  convenient  way  adjoining,  this  is  a  lawful  claim,  because  it 
is  a  thing  of  necessity."  t     So  that  this  plea,  which  generally 
describes  it  as  a  way  of  necessity,  does  all  that  is  required  ;  and 
the  plea  does  not  admit  another  way,  as  in  Reynolds  v.  Edwards,§ 
for  which  reason  it  was  holden  ill.    But  granting  that  it  is 
defectively  pleaded,  yet  advantage  cannot    be  taken  *of  this      [  *392  1 
on   general  demurrer;   as  if  a  bargain  and  sale  be  pleaded, 
without  a  consideration,  this  shall  be  good  on  general  demurrer.  || 

Lord  Ellenborough,  Gh.  J. : 

This  record  is  full  of  a  vast  number  of  prurient  novelties  in 
pleading,  and  there  is  one  that  has  not  been  touched  upon  in 
argument.  For  what  is  alleged  in  these  pleas,  that  the  defendant 
is  seised  in  fee  and  also  in  the  occupation  of  the  farm,  every 
pleader  knows  is  not  usual  nor  necessary,  for  the  alleging  a  seisin 
in  fee  virtually  includes  an  occupation,  unless  the  contrary  be 
shewn.  Then  as  to  this  being  well  pleaded  as  a  way  of  necessity, 
it  is  pleaded  as  such  without  shewing  any  unity  of  possession  or 
prescription,  whereby  the  land  over  which  the  way  is  claimed, 
became  chargeable.  If  this  were  sufficient,  as  well  might  it  be 
pleaded,  without  more,  that  the  defendant  had  a  right  to  pass 
over  the  locus  in  quo.  It  seems  to  suppose  that  whenever  a  man 
has  not  another  way,  he  has  a  right  to  go  over  his  neighbour's 
close.  But  that  is  not  so.  This  is  a  sort  of  novelty  in  pleading 
which  the  Court  cannot  approve,  considering  that  the  rights  of 
persons  to  things  real  are  better  preserved  and  cherished  by 
maintaining  the  rules  of  good  pleading  than  by  almost  any  other 
thing  that  can  be  instanced.   The  question  intended  to  be  agitated 

t  Chichester  y.  Leihbridge,  Willes,  §  Willes,  E.  282. 

R.  71.  II  Bolton  v.  B.  of  Carlisle,  2  H.  Bl. 

t  dark  v.  Cogge,  Oro.  J.  170.  259. 
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Bullabd  upon  this  record  is,  whether  in  the  case  of  a  private  way  the 
Harbison,  grantee  may  break  out,  and  go  extra  vtarn,  if  it  be  impossible,  as 
in  the  case  of  a  public  way.  As  to  that,  I  consider  Taylor  v. 
Whitehead  has  settled  the  distinction,  that  the  right  of  going  on 
T  *393  ]  the  adjoining  land  extends  not  to  private  as  well  as  *public  ways. 
And  there  may  be  many  reasons  in  the  case  of  highways,  why  the 
public  should  have  an  outlet,  because  it  is  for  the  public  good 
that  a  passage  should  be  afforded  to  the  subjects  at  all  times. 
But  the  same  necessity  does  not  exist  in  the  case  of  a  private 
right.  Whoever  will  look  to  Serjt.  Williams's  note  to  the  case  of 
Pom/ret  v.  Rycroft,^  will  find  both  the  law  upon  the  subject,  and 
the  manner  of  pleading  a  way  of  necessity,  very  accurately 
detailed.  It  is  a  thing  founded  in  grant,  and  the  grantor  of  a 
private  way  does  not  grant  a  liberty  to  break  out  of  it  at  random 
over  the  whole  surface  of  his  close.  It  is  established  law,  that 
the  grantee  of  a  private  way  cannot  break  out  of  it,  and  I  hope 
.that  we  shall  not  be  carried  to  Nisi  Prius  upon  such  an  un- 
limited right  as  claimed  by  these  pleas.  It  seems  to  me  that  both 
pleas  are  ill. 

Per  Curiam  :  Judgment  for  the  plaintiff. 


1815.  PATTERSON  v.   RITCHIE. 


Not.  21. 


(4  M.  &  S.  393—397.) 


r  393  i  An  abandonment  offered  to  be  made  by  the  assured  to  the  under- 

writer, upon  intelligence  brought  of  the  capture  of  the  goods  insured, 
which  the  underwriter  refused  to  accept,  was  held  not  to  entitle  the 
assured  to  recover  as  for  a  total  loss,  where,  before  action  brought,  the 
goods  were  recaptured  and  arrived  at  the  place  of  destination,  by  which 
a  partial  loss  only  was  sustained ;  for  the  assured  can  only  recover  an 
indemnity  for  such  loss  as  he  has  sustained  at  the  time  of  action  brought. 

Assumpsit  on  a  policy  of  assurance  on  goods  valued  at  1,4002., 
on  board  the  Dispatch,  from  Liverpool  to  Quebec.  Loss  by 
capture.  Plea,  nan  assumpsit.  At  the  trial  before  Lord  Ellen- 
borough,  Gh.  J.,  at  the  London  sittings  after  last  Michaelmas 
Term,  there  was  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
cf  the  Court  on  the  following  case  : 

t  1  Saund.  323,  n.  6. 
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On  the  4th  of  August,  1813,  the  plaintiff,  who  had  chartered  Patterson 
the  ship  Dispatch  on  a  voyage  to  Quebec,  shipped  on  board  her  ritchik. 
at  Liverpool,  the  goods  insured,  consisting  of  31  puncheons  of  [  394  ] 
rum,  120  tons  of  salt,  and  a  quantity  of  coals  and  mats,  of  which 
he  was  owner,  for  Quebec,  to  be  delivered  to  certain  persons 
there  for  the  shipper's  account.  On  the  10th  of  August  the  ship 
sailed  with  her  cargo,  on  the  voyage  insured,  and  on  the  27th  of 
September  was  captured  by  an  American  privateer;  of  which 
capture  some  of  the  crew  of  the  Dispatch  brought  intelligence 
to  the  plaintiff  at  Liverpool  on  the  13th  of  October  ;  and  on  that 
day  the  plaintiff  communicated  the  facts  of  the  capture  and 
arrival  of  the  crew  to  the  underwriters,  and  offered  to  abandon 
to  them  his  interest,  and  demanded  payment  of  a  total  loss,  but 
the  underwriters  refused  to  accept  the  abandonment  or  pay.  On 
the  27th  of  October  the  ship  and  cargo  were  recaptured  by 
an  English  privateer,  and  carried  to  Halifax  for  adjudication ; 
where  11  puncheons  of  the  rum  were  sold  in  order  to  pay  the 
salvage  on  the  recapture  of  the  goods.  Afterwards  in  May,  1814, 
the  ship  with  the  remaining  goods  reached  Quebec  in  good 
condition,  where  the  goods  were  sold  for  the  account  of  those 
concerned,  but  it  was  discovered  that  owing  to  the  capture  and 
recapture  188  gallons  of  the  rum,  and  23  tons  of  the  salt,  had 
been  plundered  and  were  lost.  In  the  ordinary  course  the 
ship  and  cargo  ought  to  have  reached  Quebec  in  October  or 
November,  1813,  and  it  was  from  the  causes  above  stated,  and 
from  the  freezing  of  the  river  St.  Lawrence,  which  sets  in  in 
November  and  does  not  leave  the  river  navigable  until  April,  that 
they  did  not  arrive  at  Quebec  till  the  May  following.  The 
salvage  and  charges  on  the  goods,  amounting  to  209Z.,  were  paid 
out  *of  the  proceeds  of  the  sales  at  Halifax  and  Quebec ;  the  [  *395  ] 
nett  proceeds  of  which  after  payment  of  such  salvage  and  charges 
amounted  to  578Z.,  whereas  if  the  goods  which  were  sold  at 
Quebec  had  reached  their  destination  in  October  or  November 
instead  of  the  May  following,  when  the  market  was  declining, 
they  would  have  netted  5592.  more.  The  defendant  paid  to  the 
plaintiff,  without  prejudice,  the  difference  between  the  valued 
amount  and  the  produce  of  the  rum  sold  at  Halifax,  also  the 
value  of  the  rum  and  salt  plundered  and  lost,  and  also  the  209Z. 

k  k  2 
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Pattkhson  paid  for  salvage  and  charges  on  the  recapture,  which  payments 
Ritchie,     covered  the  plaintiff's  loss,  if  it  was  a  partial  loss ;  otherwise,  if 
the  plaintiff  was  entitled  to  recover  for  a  total  loss.    And  this 
was  the  question  for  the  opinion  of  the  Court. 

Scarlett,  for  the  plaintiff,  did  not  rely  on  the  loss  of  the 
market  or  of  the  voyage,  t  as  constituting  this  a  total  loss, 
but  he  argued  that  the  capture  caused  a  total  loss,  which  vested 
in  the  assured  a  right  to  abandon,  and  which  right  the  assured 
exercised  while  the  loss  was  yet  total ;  and  therefore  the  sub- 
sequent event  of  the  recapture  shall  not  devest  the  plaintiff's 
right.  For  the  principle  is,  that  where  the  assured  has,  at  the 
time  of  abandonment,  a  right  to  charge  the  underwriter  with 
a  total  loss,  he  does  by  such  abandonment  cast  the  chances  of 
subsequent  events  upon  the  underwriter,  instead  of  abiding  such 
chances  himself.  And  the  mere  spes  recuperandi,  which  every 
abandonment  necessarily  imports,  does  not,  because  it  is  after- 
wards realized,  defeat  the  effect  of  an  abandonment  once  well 
made.  It  is  true  that  in  Bainbridge  v.  Neilson  I  it  was  said 
I  *39G  i  that  *the  time  of  action  brought  is  the  time  to  see  whether  there 
has  been  a  total  loss  of  the  subject-matter  to  the  plaintiff ;  and 
so  it  may  be,  where  at  the  time  of  abandonment  the  total  loss 
is  not  complete ;  as  if  the  ship  be  recaptured  at  the  time,  and 
it  remains  uncertain  whether  the  loss  will  be  total;  and  con- 
sequently where  an  unconditional  right  of  abandonment  and  of 
immediate  suit  for  a  total  loss,  never  vested  in  the  assured; 
which  was  the  case  of  Bainbridge  v.  Neilson.  And  even  the 
authority  of  that  case  has  been  doubted  in  Dom.  Proc.  in  Brown 
v.  Smith,§  and  Smith  v.  Robertson.\\ 

IAttledale,  contrH,  after  referring  to  MlIver  v.  Henderson,^ 
which  was  argued  last  Term,  and  now  awaited  judgment,  was 
stopped  by  the  Court. 

t  Anderson  v.  Wallti,  14  B.  R.  642  §  14  R.  R.  78  (1  Dow,  349). 

(2  M.  &  S.  240).  ||  14  R.  R.  174  (2  Dow,  474). 

t  10  R.  R.  316,  322  (10  East,  329,  IT  See  p.  550  post  (4  M.  4  a  576). 
345). 
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Lord  Ellenbobough,  Ch.  J. :  Patterson 

v. 

The  point  now  made  is  that  at  the  time  of  abandonment  there  Ritchie. 
was  a  complete  vested  right  of  abandonment,  and  that  this  being 
once  vested  is  not  done  away  by  subsequent  events.  In  M'lver 
v.  Henderson  there  had  been  at  one  time  a  total  loss,  and 
circumstances  went  to  shew  that  this  totality  had  never  ceased, 
for  the  captain  was  obliged  to  deposit  a  sum  of  money  by  way 
of  bail,  and  never  had  entire  restitution.  Bainbridge  v.  Neilson 
was,  I  believe,  determined  upon  the  authority  of  Godsal  v. 
Bolder o,  which  underwent  much  consideration,  and  was  founded 
upon  the  doctrine  of  Lord  Mansfield  in  Hamilton  v.  Mendez  ;t 
and  although  Lord  Eldon  is  said  to  have  spoken  with  dis- 
satisfaction of  Bainbridge  v.  Neilson  in  the  House  of  Lords, 
I  confess,  with  all  deference,  I  am  *unable  to  see  any  good  L  *397  ] 
reason  for  receding  from  that  judgment.  The  principle  of  that 
and  the  other  decisions  is  a  general  one,  and  is  this :  I  have 
a  right  of  action  for  non-payment  of  money ;  the  party  pays  me 
before  action  brought ;  that  takes  away  my  right  of  action. 

Lb  Blanc,  J. : 

It  may  make  a  great  difference  if  the  abandonment  has  been 
accepted  by  the  underwriter;  and  it  was  upon  this  difference 
that  the  House  of  Lords  proceeded  in  Smith  v.  Robertson. 

Baylby,  J. : 

Lord  Mansfield  in  Hamilton  v.  Mendez  t  expressed  his  opinion 
that  it  would  be  repugnant  upon  a  contract  of  indemnity  to 
recover  for  a  total  loss,  where  at  the  time  of  action  brought  it 
turns  out  that  the  loss  is  only  partial.  And  so  it  appears  to  me 
in  this  case,  the  plaintiff  can  only  recover  in  respect  of  that 
which  constituted  a  loss  at  the  commencement  of  the  action. 

Per  Curiam  :  Judgment  of  nonsuit. 

t  2  Burr.  1198 ;  1  Ruling  Cases,  112. 
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wis.  BAILEY  v.  WAKDEK 

Nov.  23.  T      _ 

In  Error. 

I  *00  1  (4  M.  &  S.  400—112.) 

In  trespass  against  the  adjutant  of  a  regiment  of  local  militia  for 
arresting  and  imprisoning  a  Serjeant  in  the  same  regiment,  upon  a 
charge  of  unsoldier-like  conduct  in  exciting  disobedience  and  mutiny,  it 
is  a  good  defence  upon  the  general  issue  that  the  action  was  not  brought 
within  six  months  after  the  fact  committed ;  but  if  the  imprisonment  is 
continued  by  defendant,  in  pursuance  of  orders  from  the  commanding 
officer  of  the  regiment,  to  a  period  within  six  months,  the  action  lies ; 
unless  the  continuance  of  it  be  justifiable  on  the  part  of  the  commanding 
officer ;  and  such  continuance  was  held  to  be  justifiable  where  it  was  in 
order  to  bring  plaintiff  to  a  general  court-martial  for  uttering  words  in 
the  presence  of  several  Serjeants  and  others  of  the  same  regiment, 
amounting  to  disorderly  conduct  on  the  part  of  plaintiff,  to  the  prejudice 
of  good  order  and  military  discipline,  within  the  Articles  of  War, 
although  the  words  uttered  referred  to  an  order  made  by  the  com- 
manding officer,  which  he  was  not  strictly  competent  to  make,  and 
although  plaintiff  was  acquitted  by  the  sentence  of  the  court-martial. 

This  case  was  argued  in  last  Easter  Term  by  Blosset,  Serjt- 
for  the  plaintiff  in  error,  and  Storks  for  the  defendant. 

[For  the  points  made  in  the  argument  on  the  former  trial, 
see  13  E.  E.  560,  4  Taunt.  67.] 

Lord  Ellenborough,  Gh.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 

This  is  a  writ  of  error  from  the  Common  Pleas  in  an  action  of 
trespass  brought  by  the  plaintiff  below,  Eichard  Warden,  a 
Serjeant  on  permanent  pay  in  the  first  regiment  of  Bedfordshire 
local  militia,  against  the  defendant  below,  Charles  Bailey,  ad- 
jutant of  the  same  regiment,  for  the  arrest  and  imprisonment  of 
him  under  the  circumstances  stated  in  the  bill  of  exceptions 
tendered  to  Sir  James  Mansfield,  then  Ch.  J.  of  C.  P.  at  the  trial, 
and  which  now  comes  before  this  Court  with  the  original  record, 
under  the  writ  of  error  in  this  case.  The  defendant  below 
pleaded  the  general  issue,  and  upon  that  issue  coming  on  to 
be  tried  at  Bedford,  the  following  bill  of  exceptions  was  tendered 
to  the  Chief  Justice. 

The  bill  of  exceptions  states  the  evidence  given  for  Warden  to 
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be  this :  in  Nov.  1809  Warden  was  a  Serjeant  on  permanent  pay,  bailey 
in  the  first  regiment  of  Bedfordshire  local  militia,  of  which  regi-  wabden. 
ment  Bailey  was  adjutant,  *and  Samuel  Whitbread,  Esq.  was  [  *40l  ] 
lieutenant-colonel  commandant.  In  that  month  the  lieutenant- 
colonel  made  a  verbal  order,  as  part  of  the  military  duty  of  the 
regiment,  that  certain  of  the  Serjeants  and  corporals,  of  whom 
Warden  was  one,  should  attend  an  evening  school  to  be  kept  by 
the  serjeant-major  of  the  regiment,  for  the  purpose  of  instruc- 
tion in  reading  and  writing,  and  should  pay  a  weekly  sum  for 
the  expenses  of  the  school,  and  for  the  charges  incurred  thereby. 
Warden  having  been  absent  from  the  school,  was  for  that  cause 
ordered  to  appear  on  parade  with  other  Serjeants  and  corporals 
of  the  regiment,  before  the  lieut.-col.,  on  the  1st  of  December, 
and  he  accordingly  appeared,  and  was  dismissed  by  the  lieut.-col. 
upon  begging  pardon  for  his  neglect,  and  promising  to  attend 
the  school  in  future.  Other  Serjeants  and  corporals  present  on 
that  occasion,  and  among  others  one  John  Cooper,  had  been 
ordered  to  attend,  and  did  attend  for  the  same  cause  as  Warden, 
and  Cooper  was  also  ordered  to  attend  for  disobedience  of  a 
military  order  given  to  him,  and  Warden,  Cooper,  and  the  other 
Serjeants  and  corporals  were  sent  for,  one  by  one  from  the 
parade,  and  called  in  before  the  lieut.-col.,  and  neither  Cooper 
nor  any  of  the  others  heard  Warden  address  any  words  to 
Cooper,  or  to  any  of  them,  to  encourage  him  or  them  to  refuse 
to  attend  the  school,  or  to  that  effect.  The  parade  was  dis- 
missed in  a  quiet  and  orderly  manner,  and  the  adjutant  was 
present  on  duty  during  the  whole  parade.  Before  Warden  was 
dismissed  he  was  ordered  to  attend  a  drill  parade  on  the  follow- 
ing day,  and  did  attend,  and  while  he  was  standing  on  parade, 
Bailey  put  him  under  arrest,  and  gave  him  in  charge  to  some 
non-commissioned  officers  of  the  regiment,  who  with  drawn 
swords  marched  him  *through  the  streets  to  the  common  gaol  of  [  **02  ] 
the  town  of  Bedford,  and  placed  him  in  the  custody  of  the  gaoler, 
and  there  imprisoned  him  in  a  cell  of  the  gaol  from  that  day  to 
the  4th  of  December,  when  he  was  brought  before  the  lieut.-col. 
and  the  defendant  at  the  inn,  and  the  lieut.-col.  ordered  him  to 
be  remanded  to  the  gaol,  which  order  was  delivered  to  Bailey  to 
see  executed,  and  was  executed  by  him  accordingly,  and  Warden 
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Bailey  was  lodged  in  the  gaol  as  before,  until  the  24th  of  December. 
Wabdek.  On  the  24th  he  was  in  the  same  manner  and  by  the  same  com- 
mand taken  from  the  gaol  to  his  own  dwelling-house  in  Bedford, 
and  there  imprisoned  until  the  26th  of  January  following,  when 
he  was  in  like  manner,  and  by  the  same  command,  taken  from 
his  dwelling-house  to  Stilton  barracks,  and  was  there  imprisoned 
until  the  11th  of  March.  No  charge  in  writing  was  given  by 
Bailey,  or  by  any  person,  to  the  gaoler,  or  any  other  person,  at 
the  time  of  the  imprisonment  in  the  gaol,  and  at  that  time  there 
was  a  guard-room  in  Bedford  belonging  to  the  regiment.  This 
action  was  commenced  on  the  27th  of  June  following. 

The  counsel  for  Bailey  gave  in  evidence  the  articles  of  war, 
and  also  these  facts.  The  town  of  Bedford  was  the  head-quarters 
of  the  regiment,  which  was  then  disembodied.  One  of  the 
duties  which  Serjeants  have  to  perform,  is  to  write  the  daily 
orders  for  their  companies  in  the  orderly  book,  and  to  keep  the 
accounts  of  such  companies.  The  order  for  attending  school 
was  duly  notified  to  the  non-commissioned  officers  by  Bailey, 
who  also  signified  to  them  that  it  was  intended  that  the  expense 
of  the  school,  which  might  be  8d.  or  6d.  a-piece  per  week,  should 
be  paid  by  such  non-commissioned  officers,  but  that  if  the 
[  *403  ]  expenses  of  the  school  could  be  *defrayed  by  a  smaller  weekly 
payment,  a  less  sum  than  8d.  a  week  would  be  collected.  No 
objection  was  then  made  by  any  of  the  non-commissioned  officers 
to  such  order  and  intention.  The  school  commenced  on  the 
27th  of  November,  1809,  and  was  continued  until  the  8th  of 
December.  Part  of  the  non-commissioned  officers  of  the  regi- 
ment attended  the  school,  and  others  absented  themselves. 
Nothing  was  ever  paid  by  any  of  them  on  account  of  the  school, 
or  deducted  from  their  pay,  or  demanded  of  them  otherwise 
than  by  issuing  the  above  order  for  establishing  the  school. 
When  Cooper  was  called  off  the  parade  into  the  house  to  be 
spoken  to  by  the  lieut.-col.,  other  Serjeants  and  corporals  of  the 
regiment  who  were  ordered  to  attend  the  parade,  but  not  for 
non-attendance  at  the  school,  or  for  any  other  default,  heard 
Warden  speak  these  words  :  "  Damn  your  eyes,  Jack,  don't  give 
up,  don't  yield,  don't  go  to  school,  for  I'll  be  damn'd  if  I  do ;  I 
will  soldier  with  any  body,  but  I  will  not  go  to  school,  I  will  not 
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be  made  a  boy  of ;  I  hope  we  shall  be  dismissed  in  time  for  the  Bailey 
post  this  evening,  that  my  father  may  write  to  the  War  Office ;  warden. 
my  father  will  see  me  righted  though  it  cost  200Z.  A  regimental 
court-martial  will  not  do  for  me,  I  will  have  a  general  court- 
martial  ; "  which  words  the  Serjeants  and  corporals  who  heard 
them  believed  to  be  addressed  to  Cooper,  but  neither  Cooper  nor 
any  of  the  other  Serjeants  or  corporals,  who  were  ordered  there 
as  defaulters,  heard  the  words.  Upon  hearing  these  words  one 
Smith,  a  Serjeant  in  the  regiment,  said  to  Warden,  "  By  God 
Almighty,  such  language  as  that  is  enough  to  make  the  men 
mutiny,"  to  which  Warden  replied,  "  He  would  be  damn'd  if  he 
cared."  In  the  same  evening,  long  after  the  parade  had  been 
dismissed,  some  of  *the  Serjeants  and  corporals,  who  had  wit-  [  **04  1 
nessed  this  language  and  behaviour  of  Warden,  communicated  it 
to  the  serjeant-major,  and  the  following  morning  it  was  reported 
to  Bailey,  who  sent  immediately  for  Smith,  and  Smith  confirmed 
it  to  him.  Whereupon  Bailey  ordered  Warden  to  attend  him, 
and  repeated  to  him  the  words  imputed  to  him,  and  read  to 
him  the  3rd  and  4th  articles  of  the  2nd  section  of  the  articles 
of  war,  on  mutiny,  and  immediately  put  him  under  arrest,  and 
caused  him  to  be  marched  in  charge  of  a  serjeant,  and  a  file  of 
corporals,  with  bayonets  fixed,  from  his  (Bailey's)  house  in 
Bedford  to  the  town  gaol,  and  left  him  in  custody  there,  and 
forthwith,  viz.  on  the  3rd  of  December,  made  a  report  thereof  to 
the  lieutenant-colonel.  The  lieutenant-colonel,  on  the  4th  of 
December,  attended  at  the  inn  to  enquire  into  the  subject,  and 
for  that  purpose  ordered  Warden  to  be  taken  from  the  gaol  to 
the  inn,  and  to  be  brought  before  him,  and  on  his  being  brought, 
stated  to  him  the  nature  of  the  charge  against  him,  which  had 
been  reported  to  him  by  Bailey.  Warden  denied  the  charge,  and 
the  lieutenant-colonel  examined  three  witnesses,  viz.  Smith, 
another  serjeant,  and  a  corporal,  who  asserted,  in  the  presence 
of  Warden,  that  they  had  heard  him  use  the  aforesaid  words,  or 
part  of  them.  The  lieutenant-colonel  did  not  examine  Cooper,  or 
any  of  the  Serjeants  and  corporals  who  were  present  on  the 
parade  of  the  1st  of  December  as  defaulters,  but  thereupon 
ordered  Warden  to  be  taken  from  the  inn  to  the  gaol,  and  to 
be  there  imprisoned  in  manner  aforesaid.      This   order  was 
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Bailey  delivered  by  the  lieutenant-colonel  to  Bailey,  that  he  might 
Wabden.  attend  to  its  being  duly  executed,  as  adjutant,  and  it  was  exe- 
[  »405  ]  cuted  by  Bailey  in  conformity  to  the  order.  On  *the  5th  of 
December,  the  lieutenant-colonel  having  previously  consulted 
his  officers  on  the  subject,  who  thought  it  a  fit  case  for  a  general 
court-martial,  wrote  to  the  general  commanding  the  district, 
requesting  that  the  same  might  be  appointed. 

(The  bill  of  exceptions  then  set  forth,  and  his  Lordship  stated, 
a  correspondence  between  the  lieutenant-colonel  and  the  general 
commanding  the  district,  commencing  on  the  5th  of  December 
and  ending  on  the  2nd  of  January,  touching  the  charge  against 
Warden,  and  the  bringing  him  to  a  general  court-martial ;  the 
substance  of  which  was,  that  the  lieutenant-colonel  being  re- 
quired to  transmit  to  the  War  Office  a  specific  charge  against 
Warden,  did,  on  the  22nd  of  December,  prefer  a  charge  against 
him  for  unsoldier-like  and  mutinous  conduct,  and  endeavouring 
to  excite  Cooper  to  disobedience  and  mutiny,  and  speaking  and 
using  the  words  (as  above  stated)  addressed  to  Cooper  in  the 
presence  and  hearing  of  several  non-commissioned  officers  of  the 
regiment.  Upon  which  the  lieutenant-colonel  was  informed  that 
the  commander-in-chief  approved  of  there  being  a  general  court- 
martial  for  the  trial  of  Warden,  and  that  in  consequence  of  the 
insufficiency  of  the  militia  force  in  the  district  to  compose  a 
general  court-martial,  Warden  was  to  be  tried  at  Norman  Cross 
barracks.) 

On  the  9th  of  December  Warden  made  a  demand  in  writing 
of  the  cause  of  his  commitment,  and  on  the  10th  obtained  a 
copy  of  it,  which  was  for  unsoldier-like  conduct  in  exciting 
disobedience  and  mutiny.  On  the  24th  the  lieutenant-colonel 
ordered  Warden  to  be  removed  from  the  gaol  to  his  (Warden's)  own 
house,  which  order  was  executed,  and  Warden  was  ordered  to 
[  *406  ]  remain  under  *military  arrest  at  his  house,  but  did  not  in  fact 
remain  constantly  within  his  house,  nor  was  any  guard  placed 
over  him  there,  but  he  was  attended  by  a  Serjeant,  by  order  of 
the  lieutenant-colonel  and  Bailey,  when  he  went  from  home,  and 
continued  under  such  arrest  until  the  26th  of  January.  On  the 
12th  of  January  a  warrant  issued  for  a  general  court-martial  on 
Warden  upon  the  above  charge,  in  consequence  of  which,  and 
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of  an  order  from  the  lieutenant-coloned,  Bailey  directed  Warden  Bailey 
to  be  marched,  and  he  was  accordingly  marched  from  his  own  wabdbn. 
house  to  the  Norman  Gross  barracks,  and  delivered  into  the 
custody  of  the  officer  of  the  guard  there,  on  the  26th  of  January. 
A  general  court-martial  was  held  upon  him  on  the  80th  and 
Slst,  when  he  was  acquitted  of  the  charges,  but  was  continued 
in  custody  at  the  barracks  until  his  Majesty's  confirmation  of 
the  sentence  could  be  obtained,  and  on  the  11th  of  March  follow- 
ing such  confirmation  was  communicated  in  due  course,  and  he 
was  discharged. 

Such  are  the  facts  which  are  stated  at  some  length  of  detail 
in  the  bill  of  exceptions ;  and  the  questions  for  our  consideration 
upon  this  record  are  to  be  found  in  the  errors  assigned.  The 
first  error  is  assigned  in  this,  that  the  Judge  at  the  trial  de- 
clared, and  delivered  his  opinion  to  the  jury,  that  the  several 
matters  mentioned  in  the  bill  of  exceptions  were  not,  nor  was 
any  of  them,  upon  the  whole  of  the  case,  sufficient  to  bar  the 
original  plaintiff  of  his  action  against  the  defendant  below.  The 
second  error  is,  (the  error  commonly  assigned)  that  the  verdict 
was  given  for  the  plaintiff,  whereas  it  ought  to  have  been 
given  for  the  defendant.  The  third,  that  judgment  was  given 
for  the  plaintiff,  whereas  it  ought  to  have  been  for  the  defendant. 
All  the  errors  assigned  *resolve  themselves  into  this  question,  [  *407  ] 
whether,  upon  the  whole  of  the  facts  stated  upon  the  record,  and 
the  bill  of  exceptions,  (removed  here  by  writ  of  error,)  the 
plaintiff  was  entitled  to  recover  any  verdict  at  all;  for  if  he 
was,  then  the  direction  of  the  Judge,  the  verdict  of  the  jury, 
and  the  judgment  of  the  Court  below,  were  all  of  them  right . 
if  the  plaintiff  was  not  so  entitled,  then  all  of  them  were 
erroneous.  The  question  naturally  arises,  in  the  first  instance, 
on  the  legality  of  the  original  arrest  of  Warden  by  Bailey  on  the 
2nd  of  December ;  but  as  the  action  is  by  the  local  Militia  Act, 
42  Geo.  III.  c.  90,  as  well  as  by  the  Mutiny  Act,  required  to  be 
brought  within  six  months  after  the  fact  committed,  and  as  the 
action  was  not  in  this  case  brought  until  the  27th  of  June 
following,  it  becomes  material  to  enquire  how  long  the  im- 
prisonment under  this  original  arrest  continued,  and  whether 
any  part  of  the  time  during  which  it  continued  falls  within  the 
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Bailey  period  of  six  months  immediately  preceding  the  27th  June ;  for  if 
Warden,  it  did  not,  the  action  as  to  such  trespass  (supposing  it  such,  and 
not  to  be  otherwise  justifiable,)  is  at  any  rate  barred  by  the  Statute 
of  Limitations,  which,  though  not  specially  pleaded  in  this  case, 
was  open  to  the  defendant  below  in  the  way  of  defence,  as  special 
matter,  on  the  general  issue.  Up  to  the  4th  of  December,  when 
Warden  was  brought  from  the  gaol  to  which  he  had  been  com- 
mitted  by  Bailey,  to  the  Swan  Inn,  before  the  lieutenant-colonel, 
there  can  be  no  doubt  that  the  imprisonment  was  under  the 
authority  of  Bailey,  and  was  an  act  for  which  he  was  originally 
and  personally  responsible.  On  the  4th  of  December  he  was 
remanded  by  the  order  of  the  lieutenant-colonel  to  the  gaol 
in  which  he  had    before    been    confined    under    the  original 

[  *408  ]  arrest,  and  by  *the  order  of  Bailey,  and  was  there  left  under  the 
gaoler's  custody  till  the  24th  December,  when  he  was  taken,  by 
the  command  of  the  lieutenant-colonel,  from  the  gaol  to  the  dwell- 
ing-house of  him,  Warden,  at  Bedford,  where  he  was  imprisoned 
till  the  26th  of  January,  when  he  was,  by  the  like  command  of 
the  lieutenant-colonel,  taken  to  Stilton  barracks,  where  he  was 
imprisoned  till  the  11th  of  March,  when  he  was  discharged,  after 
an  acquittal  by  a  court-martial  held  upon  him  on  the  80th  and 
81st  of  January.  The  continuance  in  custody  of  Warden  after 
the  81st  of  January,  when  he  was  acquitted,  was  necessary  and 
unavoidable  until  his  Majesty's  confirmation  of  the  sentence  of 
acquittal  could  be  obtained.  Upon  these  facts,  the  imprisonment 
under  the  mere  authority  of  Bailey  seems  to  have  ceased  on  the 
4th,  or  at  furthest  on  the  24th  of  December,  that  is,  above  six 
months  before  the  27th  of  June,  when  the  action  was  brought 
He  is  therefore  protected  against  this  action  by  the  statutable 
limitation  of  time  of  six  months  in  this  case,  unless  the  sub- 
sequent imprisonment  by  the  command  of  the  lieutenant-colonel, 
is  one  for  which  Bailey  is  responsible  jointly  with  the  lieutenant- 
colonel,  and  if  that  imprisonment  be  not  itself  justifiable  on  the 
part  of  the  lieutenant-colonel  and  those  concerned  with  him  therein. 
If  it  was  justifiable  in  the  lieutenant-colonel  it  certainly  was  at 
least  equally  so,  on  the  part  of  those  who  then  acted  in  his  aid, 
and  by  his  immediate  command;  which  brings  it  to  the  question, 
Was  Lieutentant-colonel  Whitbread  warranted  by  law  in  the  orders 
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which  he  gave  on  the  24th  of  December  for  the  imprisonment  of  bailey 
Warden  at  his  own  house,  and  in  his  continuance  of  him  under  warden. 
arrest,  in  order  to  trial,  till  11th  March,  1810,  the  time  of  his 
*final  discharge.  The  specific  charge  against  Warden,  as  re-  [  '-too  J 
ported  to  the  lieutenant-colonel  and  verified  by  the  evidence  of 
two  Serjeants,  Smith  and  Graft,  and  of  Corporal  Robinson,  was, 
that  they  had  heard  Warden  say  to  John  Cooper,  another 
serjeant  of  the  regiment  (and  who,  as  well  as  Warden  and  other 
Serjeants  and  corporals  of  the  regiment,  had  been  verbally 
ordered  as  part  of  his  military  duty  of  the  regiment  to  attend 
a  school  to  be  kept  in  the  evening  by  the  serjeant-major  of  the 
regiment  for  the  purpose  of  instruction  in  reading  and  writing, 
and  to  pay  a  weekly  sum  for  the.  expenses  of  such  school,  and 
for  the  charges  incurred  thereby,)  these  words,  "  Damn  your 
eyes,  Jack,  don't  give  up,  don't  yield,  don't  go  to  school,  for  I'll 
be  damned  if  I  do ;  I  will  soldier  with  any  body,  but  I  will  not 
go  to  school ;  I  will  not  be  made  a  boy  of ;  I  hope  we  shall  be 
dismissed  in  time  for  the  post  this  evening,  that  my  father  may 
write  to  the  War  Office  :  my  father  will  see  me  righted,  though 
it  cost  him  two  hundred  pounds.  A  regimental  court-martial 
will  not  do  for  me ;  I  will  have  a  general  court-martial."  And 
that  one  Thomas  Smith,  a  serjeant  in  the  regiment,  then  present, 
thereupon  said  to  Warden,  "  By  God  Almighty,  such  language 
as  that,  is  enough  to  make  the  men  mutiny  :"  to  which  Warden 
replied,  "  He  would  be  damned  if  he  cared."  And  the  question 
is,  whether  these  words  addressed  as  they  were  publicly  in 
the  presence  of  other  Serjeants,  &c.  of  the  regiment  to  a 
serjeant  of  the  regiment,  then  called  in  question  by  his  lieu- 
tenant-colonel in  respect  of  his  default  in  not  obeying  the  above 
order  of  the  lieutenant-colonel,  afforded  a  reasonable  and  pro- 
bable ground  of  complaint  against  Warden  in  respect  of  the 
words  uttered  by  him.  In  the  24th  sect.  *of  the  articles  of  war,  [  *-no  1 
(p.  80)  art.  2,  it  is  provided,  that  "  all  crimes  not  capital,  and 
all  disorders  and  neglects,  which  officers  and  soldiers  may  be 
guilty  of  to  the  prejudice  of  good  order  and  military  discipline, 
(though  not  specified  in  the  said  rules  and  articles,)  are  to  be 
taken  cognizance  of  by  a  general  or  regimental  court-martial, 
according  to  the  nature  and  degree  of  the  offence,  and  to  be 
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Bailky      punished  at  their  discretion."    Now  can  it  be  asked  whether  the 
Warden,     uttering  such  words  as  are  above  mentioned,  upon  the  occasion, 
and  in  the  presence  of  the  Serjeants  and  others  of  the  regiment, 
amounted  to  disorderly  conduct  on  the  part  of  Warden,  to  the 
prejudice  of  good  order  and  military  discipline?    And  if  the 
uttering  of  such  words,  of  the  tendency  and  probable  effect  of 
which  as  to  the  exciting  of  mutiny  Warden  was  admonished  at 
the  time,  but  which  he  with  an  oath  professed  himself  to  dis- 
regard, be  a  species  of  conduct  so  clearly  disorderly,  and  operating 
directly  to  the  prejudice  of  good  order  and  discipline,  can  there 
be  a  doubt  whether  it  falls  within  the  language  and  object  of  the 
2nd  article  of  the  24th  sect,  of  the  articles  of  war,  so  as  to  render 
the  person  guilty  of  such  offence  cognizable  by  a  general  or 
regimental  court-martial  ?    Nor  will  he  be  less  an  object  of  this 
tribunal  for  the  purpose  of  military  punishment,  because  the 
order  of  the  lieutenant-colonel,  to  which  this  language  referred, 
might  not  be  a  valid  one,  and  such  as  he  was  strictly  competent 
to  make ;  and  indeed  it  has  not  been  argued  on  the  part  of  the 
plaintiff  in  error  that  the  order  was  a  valid  one ;  but  there  may 
be  disorderly  conduct  to  the  prejudice  of  good  order  and  military 
discipline,  in  the  manner  and  terms  used  and  adopted  by  one 
soldier  in  dissuading  another  soldier  not  to  obey  an  order  not 
[  *411  ]      strictly  legal.    *If  every  erroneous  order  on  the  part  of  a  com- 
manding officer  would  not  only  justify  the  individual  disobedience 
of  it  by  the  soldier,  but  would  even  justify  him  in  making  inflam- 
matory and  reproachful  public  comments  upon  it  to  his  fellow- 
soldiers,  equally  the  objects  of  such  order  with  himself,  is  it 
possible  that  military  order  and  discipline  could  be  maintained  ? 
And  can  such  conduct  originate  from  motives  not  mischievous 
and  disorderly,  in  the  breast  of  a  person,  who  declares  that  he 
is  indifferent  whether  his  conduct  has  that  effect,  and  that  to 
the  extent  even  of  producing  actual  mutiny  ?    Assuming  there- 
fore such  conduct  on  the  part  of  Warden  to  fall  clearly  within 
the  description  of  disorderly,  "and  to  the  prejudice  of  good  order 
and  military  discipline,"  and  to  be  the  subject  of  trial,  and  upon 
conviction  of  punishment,  under  the  24th  section  and  2nd  article 
of  the  articles  of  war,  the  only  remaining  question  is,  was  it 
lawful  for  the  lieutenant-colonel  to  arrest  the  soldier  accused  of 
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such  misconduct,  in  order  to  his  being  forthcoming  to  answer  Bails 
the  matter  of  such  charge.  The  22nd  article  of  war  runs  thus :  wakdes. 
*'  To  the  end  that  offenders  may  be  brought  to  justice,  we  hereby 
direct,  that  whenever  any  officer,  or  soldier,  shall  commit  a 
crime  deserving  punishment,  he  shall  by  his  commanding  officer 
be  put  in  arrest,  if  an  officer,  or  if  a  non-commissioned  officer, 
or  soldier,  be  imprisoned,  until  he  shall  be  either  tried  by 
a  court-martial,  or  shall  be  lawfully  discharged  by  a  proper 
authority."  The  crime  with  which  Warden  was  charged  was,  if 
proved,  (according  to  what  has  been  before  said)  a  crime  deserv- 
ing of  punishment  within  the  terms  of  this  article  of  war,  and  of 
course  subjected  Warden  as  a  non-commissioned  officer  to  im- 
prisonment until  trial,  and  the  trial  was  had  upon  the  applica- 
tion of  *the  lieutenant-colonel  as  soon  as  a  court-martial  could  [  *412  ] 
be  conveniently  convened  for  that  purpose.  And  though  it  ter- 
minated in  the  acquittal  of  Warden,  it  does  not  deprive  the  parties 
of  the  same  justification  which  they  would  have  had  in  another 
event  of  the  trial,  if  there  was  a  reasonable  and  probable  cause 
for  the  original  imprisonment  of  the  plaintiff  Warden,  until  trial 
could  be  had,  and  afterwards  till  his  Majesty's  confirmation  of 
the  sentence  could  be  obtained.  We  are,  therefore,  of  opinion 
that  the  alleged  trespasses  in  this  case  were  at  any  rate  covered 
by  the  statutable  limitation  up  to  the  24th  December,  and  that 
all  the  subsequently  alleged  trespasses  committed  under  the 
order  and  in  aid  of  the  lieutenant-colonel,  were  justifiable  in 
respect  of  that  officer,  and  consequently  in  respect  to  the  de- 
fendant below,  as  acting  under  the  command,  and  in  aid  of 
that  officer. 

Judgment  for  the  plaintiff  in  error. 
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wis.        THE    KING    v.    THE    BISHOP    op    WORCESTER 

^!L23-  and  Others. 

£  415  -|  (4  M.  &  S.  415—421.) 

A  general  visitorial  power  given  by  the  foundation  deed  of  an 
eleemosynary  corporation,  under  the  powers  of  an  Act  of  Parliament, 
includes  the  power  to  hear  and  determine  an  appeal  on  any  matter  of 
administration  of  the  charity  not  expressly  excluded  by  the  deed. 

Robert,  Earl  of  Leicester,  by  indenture  of  the  21st  of  Novem- 
ber, in  the  28th  Eliz.  (1585),  and  by  virtue  of  stat.  IS  Eliz. 
c.  17,  founded  an  hospital  at  Warwick  for  the  sustentation  and 
relief  of  poor,  needy,  and  impotent  people,  and  especially  of  such 
as  should  be  thereafter  wounded,  maimed,  or  hurt,  in  the  wars, 
in  the  service  of  her  Majesty,  her  heirs  and  successors,  to  con- 
[  *416  ]      sist  of  one  master  and  twelve  brethren,  to  be  appointed  *by  the 
said  Earl  and  his  heirs,  and  in  default  of  their  appointment 
within  three  months  after  any  vacancy,  by  the  Bishop  of  Wor- 
cester, and  the  Recorders  of  Coventry  and  Warwick,  for  the 
time  being,  or  any  two  of  them,  and  that  the  same  should  be  a 
corporation,  and  should  be  ruled  and  governed,  ordered  and 
directed,  according  to  such  rules,  statutes,  and  ordinances  as 
were  annexed,  or  at  any  time  thereafter  should  be  set  forth, 
made,  devised,  and  established  by  the  said  Earl,  by  writing 
under  his  hand  and  seal.    And  on  the  26th  of  November  in  the 
same  year  the  said  Earl  gave,  under  his  hand  and  seal,  divers 
rules  and  ordinances,  and,  among  others,  that  the  master  should 
be  an  ordinary  preacher  of  God's  word,  and  of  good  life  and 
conversation ;  and  if  he  should  be  otherwise,  it  should  be  lawful 
for  the  visitors,  or  two  of  them,  to  deprive  him.    Also,  that  the 
lame  and  maimed  soldiers  and  poor  people  which  should  happen 
to  be  in  the  towns  of  Warwick,  Kenelworth,  and  Stratford-upon- 
Avon,  in  the  county  of  Warwick,  or  in  the  lordship  of  Wotton- 
under-Edge,  and  Arlingham,  in  the  county  of  Gloucester,  should 
be  preferred  to  the  places  and  rooms  aforesaid  before  any  other, 
viz.  (in  the  order  as  the  towns  and  lordships  are  above  stated) 
dUernis  vicibus,  and  for  default  of  such  poor  or  maimed  people  in 
the  towns  aforesaid,  then  the  same  poor  brethren  to  be  taken 
and  chosen  out  of  any  town  in  the  county  of  Warwick.    Also 
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that  the  Bishop,  Dean,  and  Archdeacon  of  Worcester  for  the    The  King 

time  being,  or  any  two  of  them,  after  the  death  of  the  said  Earl,  the  bishop 

should  be  visitors  of  the  hospital,  and  that  it  should  be  lawful  Wo8<?^TBB, 

for  them,  or  any  two  of  them,  to  visit  the  same  at  any  time  at 

their  pleasure,  so  that  it  be  not  above  once  in  three  years,  and 

to  correct,  *punish,  and  reform  all  abuses  and  offences  to  be      [  **17  ] 

committed  or  done  by  the  master  and  brethren,  or  any  of  them, 

and  to  see  that  his  ordinance  be  truly  executed  according  to  the 

true  meaning  of  the  same. 

Mr.  Sidney  of  Penshurst,  who  is  the  heir  general  of  Earl 
Leicester,  the  founder,  and  as  such  entitled  to  appoint  the 
master  and  brethren,  upon  the  death  of  one  of  the  brethren 
appointed  Fellowes  to  succeed ;  Fellowes  being  a  soldier  maimed 
in  the  wars,  and  poor,  needy,  and  impotent,  but  born  at  and 
belonging  to  Birmingham,  and  not  to  either  of  the  towns  or 
places  mentioned  in  the  ordinance.  Whereupon  three  persons, 
all  inhabitants  of  Eenelworth,  one  of  whom  was  sworn  to  be  a 
decayed  tradesman,  and  to  have  no  means  of  livelihood  but  his 
daily  labour,  another  to  be  a  discharged  marine,  who  had  caught 
the  ophthalmia,  and  had  been  wounded  in  the  service,  and  had 
no  means  of  living  but  his  daily  labour,  and  the  third  to  have 
been  in  the  Warwick  militia,  and  also  a  tailor,  and  to  have  no 
means  but  his  daily  labour,  appealed  to  the  Bishop,  Dean,  and 
Archdeacon  of  Worcester,  as  visitors,  on  the  ground  that  the 
appointment  should  have  come  out  of  Eenelworth,  the  last 
appointment  having  been  made  out  of  Warwick,  and  that 
Fellowes  was  ineligible,  and  that  there  were  other  objects  besides 
themselves,  resident  and  born  in  Eenelworth,  who  were  eligible. 
Upon  the  day  appointed  for  hearing  the  appeal,  the  appellants 
went  into  proof  of  this  their  complaint,  but  the  solicitor  of  Mr. 
Sidney  protested  against  the  power  of  the  visitors  to  proceed ; 
and  afterwards  the  visitors  declined  to  act,  on  the  ground  that 
they  could  find  no  instance  in  which  the  visitors  had  exercised 
the  power  of  removing  from  the  hospital. 

Upon  affidavits  disclosing  these  facts,  Topping,  in  the  last       [ 418  1 
Term,  obtained  a  rule  nisi  for  a  mandamus  to  the  Bishop,  Dean, 
and  Archdeacon,  to  proceed  and  determine  the, said  appeal. 

B.R. — VOL.  XVI.  L   L 
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The  kihg  Lens,  Serjt.  now  appeared  for  the  visitors,  and  submitted 

The  Bishop  *°  the  direction  of  the  Court ;  only  he  suggested  for  their  con- 
Wobcesteb    sideration  whether  the  authority  of  the  visitors  extended  to 
control  the  heir  of  the  founder. 

Blosset,  Serjt.  and  Holroyd  for  Mr.  Sidney  took  several 
objections  to  the  visitatorial  jurisdiction  of  the  defendants  in 
this  case.  First,  for  want  of  proper  parties  to  the  appeal.  For 
there  is  not  any  instance  to  be  found  of  persons,  like  these 
appellants,  being  allowed  to  appeal,  merely  because  they,  among 
others,  were  eligible  to  any  particular  office,  or  place,  and 
because  one  of  them  might  perchance  have  been  appointed  to  it. 
And  if  these  persons  may  appeal,  and  come  to  this  Court  for  a 
mandamus,  every  person  who  stands  in  communijure  with  them, 
may  do  the  like,  and  there  may  be  as  many  appeals  as  there  are 
maimed  paupers  in  Kenelworth  ;  or  suppose  this  eligibility  had 
been  extended  to  all  the  poor  of  many  parishes,  or  to  all  soldiers, 
or  to  all  native-born  English,  appeals  might  be  multiplied  in 
infinitum.  Next,  the  appellants  do  not  bring  themselves  within 
the  description  of  persons  eligible,  for  in  order  to  that  they 
must  be  poor,  needy,  and  impotent,  which  cannot  be  said  of 
those  who  are  able  to  maintain  themselves  by  their  daily  labour. 
Next,  the  ordinance  contained  in  the  deed  24th  November,  so 
far  as  it  restrains  the  eligibility  of  persons  to  particular  towns 
and  places,  is  void.  For  the  statute  Eliz.  enabled  the  founder  to 
r  *419  ]  *erect  an  hospital,  and  enacted  that  it  should  be  governed 
according  to  such  rules,  statutes,  and  ordinances  as  should  be 
set  forth,  made,  devised,  and  established  by  the  said  Earl,  or  by 
his  heirs  or  assigns,  in  writing  under  his  or  their  hand  and  seal. 
Accordingly  the  Earl  did  by  his  first  deed,  21st  Nov.,  ordain 
that  the  objects  of  the  charity  were  to  be  poor,  needy,  and 
impotent  people,  especially  such  as  should  be  maimed,  &c,  and 
without  any  limitation  as  to  place ;  which  power  having  once 
exercised,  he  was  pro  tanto  functus  officio,  and  could  not  new- 
model  or  qualify  by  any  subsequent  ordinance.  And  though  by 
the  first  deed  the  Earl  reserves  to  himself  to  make  ordinances  at 
any  future  time,  that  must  be  understood  only  in  respect  of  such 
things  wherein  he  had  not  already  executed  the  power;   and 
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wherein  the  statute  empowers  his  heirs  as  well  as  himself  to  The  King 
make  ordinances.  But  having  once  executed  the  power  by  tbb  bishop 
which  he  vested  in  himself  and  his  heirs  a  right  to  appoint 
persons  of  a  certain  description  without  regard  to  place,  it 
follows  that  he  could  not  afterwards  restrain  this  right  to  par- 
ticular places,  no  more  than  his  next  heir  after  him  could  have 
done,  or  his  present  heir  could  now  do.  Next,  a  general  visita- 
torial power,  such  as  this,  does  not  extend  to  an  act  done  by  a 
person  not  a  member  of  the  corporation,  particularly  by  one  who 
is  the  heir  of  and  represents  the  founder ;  and  who  is  not  within 
the  scope  of  this  visitatorial  authority  either  in  respect  of 
citation,  or  of  contumacy  in  disobeying  it.  For  to  be  visitor 
imports  a  power  of  punishing  for  contumacy  by  deprivation,  and 
therefore  it  seems  essential  that  the  person  visited  should  be  a 
member  of  the  body  corporate.  And  it  is  plain  that  by  the 
general  words,  "  that  it  shall  be  lawful  for  them  to  visit  and  to 
correct  *and  reform  abuses,"  &c,  the  founder  did  not  mean  that  [  *420  ] 
they  should  have  a  general  authority  to  deprive,  for  otherwise 
why  give  them  a  particular  authority  to  do  so  in  the  case  of  the 
master?  He  therefore  meant  only  that  they  should  correct 
abuses  in  the  internal  regulation,  such  as  are  properly  termed 
offences,  &c. 

Lord  Ellenborough,  Gh.  J. : 

The  only  question  before  the  Court  is,  whether  visitor  or  not 
quoad  the  subject  matter.  Sit  visitator  is  sufficient  for  the 
appointment  of  a  general  visitor,  and  gives  a  consummate  juris- 
diction for  all  purposes  incidentally  necessary  for  this  power. 
If  a  person  be  thus  constituted  visitor  in  general  terms,  what- 
ever comes  in  derogation  of  his  power  must  be  expressed,  other- 
wise he  is  plenojure.  As  to  the  objection  that  these  persons  are 
not  poor  enough,  surely  if  they  can  only  maintain  themselves  by 
their  daily  bodily  labour,  they  are  poor  within  the  meaning  of 
this  deed ;  the  deed  does  not  require  the  very  extreme  of  needi- 
ness.  With  respect  to  another  objection  ;  there  is  a  reservation 
in  the  original  deed  for  statutes  and  ordinances  thereafter  to  be 
made,  and  when  they  were  made,  they  became  incorporated  into 
the  original  foundation. 

L  L  2 
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The  Knro    Baylry,  J. : 

v. 
The  Bisiop      The  point  for  the  visitors  to  determine  is,  whether  one  of  the 

Wobcbstbh.  members  of  the  corporate  body  has  improperly  intruded.    The 

appellants  may  be  interested,  even  without  regarding  their  own 

appointment,  in  seeing  that  a  poor  person  of  Eenelworth  is 

appointed,  and  thereby  removed  from  thence  and  maintained  by 

the  hospital. 

[  *2i  3       Dampibr,  J. : 

A  general  visitatorial  power  requires   particular   words  to 
abridge  it. 

Per  Curiam  :  Rule  absolute. 

Topping  and  Richardson  were  in  support  of  the  rule. 


wis.  PAYLER  and   Others  v.  HOMEKSHAM.f 

37>r'  24'  (4  M.  &  S.  423—427.) 

[  423  ]  General  words  in  a  release  may  be  restrained  by  a  recital  shewing  the 

scope  and  object  of  the  transaction. 

Debt  on  bond,  dated  28th  of  June,  1811,  for  1,500Z,  The 
defendant  pleads  a  release  of  the  7th  of  November,  1812. 
Replication  prays  oyer  of  the  release,  which  recites  that  the 
defendant,  on  the  day  of  the  date  thereof,  stood  indebted  to  his 
creditors  in  divers  sums  of  money,  as  set  against  their  respective 
names  thereunder  written,  and  was  unable  to  make  full  or 
present  satisfaction  thereof,  and  that  the  creditors  had  agreed 
with  him  to  take  15*.  in  the  pound  upon  the  whole  of  their 
respective  debts,  and  thereupon  the  creditors,  in  consideration 
of  15*.  in  the  pound  upon  the  whole  of  their  respective  debts, 
paid  to  them  by  the  defendant  before  the  execution  of  the 
release,  each  and  every  of  them  did  release  the  defendant  from 
all  manner  of  actions,  causes  of  action,  suits,  debts,  claims,  and 

t  Cited  and  followed  by  Sir  W.  10  Ex.  65,   70,  44  L.  J.  Ex.  44,  32 

Page    Wood    in    Jenner  v.   Jenner  L.  T.  499 ;  and  by  Kay,  J.  in  Danby 

(1866)  L.  R.  1  Eq.  361 ;  by  Cleasby,  v.  Coutts  <fc  Co.  (1885)  29  Ch.  D.  500, 

B.  in  Qunnested  v.  Price  (1875)  L.  E.  54  L.  J.  Ch.  577,  52 L.  T.401.— E.  C. 
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demands  in  law  and  equity  which  they  or  any  or  either  of  them      Paylee 

had  against  him,  or  thereafter  could,  should,  or  might  have  by  homkbsham. 

reason  of  anything  from  the  beginning  of  the  world  to  the  date 

of  the  release.    And  against  the  plaintiffs'  names,  among  the 

rest  of  the  creditors,  was  set  the  sum  of  2,1481.  1*.  9d.,  as  the 

amount  *of  their  demand.    The  replication  also  prays  oyer  of      [  **24  ] 

the  bond  and  condition,  which  was  a  joint  and  several  bond 

given  by  the  defendant  and  others  to  the  plaintiffs,  with  a 

condition  reciting  that  the  plaintiffs  had  agreed,  in  the  way  of 

their  business  as  bankers,  to  accept  and  pay  the  drafts  of  one 

Harnett,  not  exceeding  1,5001.,  nor  drawn  for  any  longer  time 

than  three  months,  and  that  the  obligors  had  agreed  to  execute 

the  bond  as  a  security  for  the  repayment  of  such  money ;  and 

the  condition  was  to  repay  to  the  plaintiffs  the  amount  of  all 

such  notes  and  bills  as  Harnett  should  make  payable  by  them, 

and  to  pay  to  them  such  farther  sums  as  they  should  advance 

to  Harnett,  or  on  his  account,  or  for  which  he  should  stand 

indebted  to  them,  and  to  indemnify  them  from  all  sums  of 

money  which  they  should  advance  to  Harnett,  and  against  all 

costs  on  account  thereof.     And  the  plaintiffs  plead  that  the 

2,1482.  Is.  9d.  set  against  their  names  subscribed  to  the  release, 

was  the  sum  in  which  the  defendant,  on  the  day  of  the  date  of 

the  release,  was  indebted  to  them  upon  his  own  account,  and 

that  the  monies  secured  or  intended  to  be  secured  by  the  bond, 

although  a  great  part  thereof  was  due  and  payable  to  them  at 

the  time  of  the  execution  of  the  release,  were  not  nor  was  any 

part  thereof  included  or  meant  by  them  or  by  the  defendant  to 

be  included  in  the  sum  of  2,1482.  1*.  9ci,  or  in  the  release,  nor 

was  the  sum  of  15*.  in  the  pound,  or  any  other  composition  or 

sum  ever  paid,  or  agreed  to  be  paid  to  the  plaintiffs,  or  to  be 

accepted  by  them,  for  or  in  respect  of  any  monies  secured,  or 

intended  to  be  secured  by  the  bond.     And  the  plaintiffs  went 

on  to  suggest  breaches  on  the  bond,  viz.  the  refusal  of  the 

obligors  to  pay  Harnett's  drafts  made  payable  by  *them,  and  also      [  *425  ] 

to  pay  them  the  monies  advanced  to  Harnett. 

Demurrer  and  joinder. 

And  the  question  was,  whether  the  release  was  a  bar  to  this 
action. 
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Paylkb  BarnewaU,  in  support  of  the  demurrer,  insisted  that  it  was,  for 

HoMKBSHAM.  that  the  general  words  of  the  release  ought  not  to  be  restrained, 
by  the  particular  recital,  to  the  2,1482.  1*.  9d. ;  for  they  are 
large  enough  to  embrace  as  well  future  as  present  demands,  and 
there  is  nothing  inconsistent  in  a  creditor's  accepting  a  com- 
position in  lieu  of  all  demands  whatever.  And  the  rule  for 
the  construction  of  all  instruments  is  this,  that  they  shall  be 
construed  so  as  to  give  effect  to  every  part,  which  cannot  be 
done  in  this  case  without  extending  the  words  of  the  release 
to  future  demands ;  for  otherwise  what  becomes  of  the  words, 
"which  they  thereafter  could,  should,  or  might  have,"  and 
which  demand  the  plaintiffs  consent  to  release.  There  is  indeed 
another  rule  laid  down  in  Bac.  Abr.f  which  may  seem  to  bear 
against  this  construction,  viz.  that  where  there  is  a  particular 
recital  in  a  deed,  and  then  general  words  follow,  the  general 
words  shall  be  qualified  by  the  particular  recital ;  but  the  case 
oiRotheramv.  Crawley,  J  which  is  cited  immediately  after  that 
position,  shews  that  it  is  not  universally  so,  and  that  the  force 
of  a  word  of  general  meaning  is  not  to  be  controlled  by  the 
intention  of  the  party;  as  if  there  be  a  release  of  all  reliefs, 
duties,  and  amercements,  this  shall  bar  an  action  of  debt  upon 
an  obligation,  for  the  word  "duty"  works  an  extinguishment 

[  **26  ]  of  the  bond  at  *law.  And  in  Knight  v.  Cofe,§  where  it  was  held 
that  the  general  words  released  only  the  particular  thing  acknow- 
ledged to  be  received,  and  not  the  action  then  at  bar,  that  was 
because  the  action  was  in  a  different  right  from  the  thing 
released,  and  there  must  be  special  words  to  release  what  he 
hath  as  executor ;  and  accordingly  Lord  Holt  declared,  if  it  had 
not  been  in  the  case  of  an  executor,  the  release  would  have 
operated  as  a  bar.||  And  he  denied  the  case  in  2  Boll.  Abr.  409, 
cited  by  Tanfield  to  be  law ;  IT  and  Gregory,  J.,  seems  to  have 
been  the  only  Judge  who  adopted  it  as  an  unqualified  proposition, 
that  the  general  words  shall  be  restrained  by  the  particular. 
Thorpe  v.  Thorpe  tt  was  more  a  question  touching  what  words 

f  Eelease,  K.  fl  1  Show.  154. 

t  Cro.  Eliz.  370;  Owen,  71,  S.  C.  If  1  Show.  155. 

§  1  Show.  150 ;  3  Lev.  273 ;  3  Mod.  tt  Salk.  171 ;  1  Ld.  Bay.  235. 
277. 
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shall  make  a  condition  precedent,  than  whether  general  words      Patlbb 
shall  amount  to  a  general  release;   and  in  Trevil  v.  Ingram,  hokbhsham. 
though  it  is  stated  in  2  Mod.  281,  that  judgment  was  given  for 
the  plaintiff,  yet  it  appears  by  the  report  of  the  same  case  in 
1  Ventr.,t  and  also  in  2  Lev.,t  that  not  any  judgment  was  given. 

Lord  Ellenborough,  Gh.  J. :  # 

I  do  not  find  that  Lord  Holt,  when  he  denied  the  authority 
of  the  case  from  Boll's  Abr.,  denied  also  the  position  of  Gregory, 
J.,  that  the  general  words  of  a  release  may  be  restrained  by  the 
particular  recital.  Common  sense  requires  that  it  should  be  so, 
and  in  order  to  construe  any  instrument  truly  you  must  have 
regard  to  all  its  parts,  and  most  especially  to  the  particular 
words  of  it.  I  am  sorry  therefore  to  find  that  the  case  cited  [  **27  ] 
from  Lord  Bolle  was  said  not  to  be  law,  because  it  seems  to  me 
to  be  as  sound  a  case  as  can  be  stated.  The  argument  for  the 
defendant  is,  that  this  not  only  releases  him  from  the  obligation, 
but  his  sureties  also ;  but  the  replication  avers  that  the  monies 
secured  by  the  bond  were  not  included,  or  intended  to  be 
included  in  the  release ;  which  averment,  if  it  is  competent  to 
the  plaintiffs  in  law  to  make,  puts  an  end  to  the  question.  And 
surely  the  release  being  of  an  aggregate  sum,  which  is  com- 
pounded of  several  debts,  the  plaintiffs  may  aver  of  what  it  is  or 
is  not  compounded. 

Bayley,  J. : 

There  is  no  doubt  but  a  particular  recital  in  a  deed  will 
restrain  the  general  words. 

Per  Curiam  :  Judgment  for  the  plaintiffs. 

t  314,  by  the  name  of  Tothil  v.  %  210,  by  the  name  of  Ingram  v. 

Ingram.  Bray. 
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wis.  THE  KING  v.  THOMAS. 

^!L28w  (4  M.  &  S.  442-448.) 

[  442  ]  Certiorari  granted  at  the  instance  of  the  Attorney -General  on  behalf 

of  a  prisoner  to  remove  an  indictment  for  murder,  found  against  him  at 
the  Sessions  for  the  city  of  Rochester ;  also  a  habeas  corpus  to  bring  the 
prisoner  into  this  Court. 

Thomas,  who  was  a  marine  onboard  one  of  his  Majesty's  ships  of 
war  lying  in  the  Medway,  was  indicted  at  the  sessions  for  the  city 
of  Rochester  in  October  last  for  the  murder  of  T.  Moore  on  the 
said  river,  at  Chatham,  within  the  liberty  and  jurisdiction  of  the 
said  city,  and  pleaded  not  guilty,  and  his  trial  was  postponed  on 
account  of  the  absence  of  several  material  witnesses  on  his 
behalf. 

On  a  former  day  in  this  Term,  the  Attorney-General  moved 
[  *448  ]  for>  ancj  obtained  a  rule  nisi  for  a  certiorari,  to  *be  directed  to  the 
justices  of  oyer  and  terminer,  and  gaol  delivery,  &c.  of  the  said 
city,  to  remove  the  said  indictment,  &c.  and  also  the  coroner's 
inquisition,  into  this  Court,  and  also  for  a  habeas  corpus  to 
remove  the  prisoner  (he  being  in  custody  in  the  gaol  of  the  city). 
And  in  support  of  this  application  he  produced  an  affidavit  from 
the  prisoner  disclosing  circumstances  whence  the  Court  might  be 
induced  to  think  that  he  would  not  have  an  impartial  trial  at  the 
sessions.  He  also  said  that  application  had  been  made  to  the 
Court  below  to  order  this  indictment  and  inquisition  to  be  filed 
with  the  officer  of  the  county  of  Kent,  as  the  next  adjoining 
county,  and  to  remove  the  prisoner  to  the  gaol  of  the  county,  in 
order  that  he  might  be  tried  by  a  jury  of  the  county,  pursuant  to 
38  Geo.  III.  c.  52,  s.  3,  but  a  doubt  had  arisen  with  the  Justices, 
whether,  their  jurisdiction  not  being  a  county  jurisdiction  (there 
being  no  county  of  the  city,  nor  any  sheriff),  they  had  power  by 
the  Act  so  to  do.  And  as  to  the  present  application,  he  observed 
that  by  stat.  14  Hen.  VI.  c.  1,  Justices  of  Nisi  Prius  have  power 
in  all  cases  of  felony  and  treason  to  give  judgment  of  acquittal 
or  attainder  at  the  day  and  place  where  the  inquisitions  are 
taken,  and  there  to  award  execution  to  be  made  by  force  of  the 
same  judgments;  so  that  the  stat.  25  Geo.  II.  c.  87, t  which 
f  The  whole  of  this  Act,  with  the  exception  of  a  part  of  s.  9,  has  been  repealed. 
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requires  sentence  to  be  pronounced  in  open  Court,  immediately 
after  the  conviction  of  any  person  who  shall  be  found  guilty  of 
murder,  does  not  impose  any  difficulty,  because  this  record, 
when  removed  hither,  may  either  be  tried  at  bar,  or  if  sent  to  the 
assizes  to  be  tried  before  the  Justices  of  Nisi  Prius,  they  may  give 
sentence  instanter,  and  award  execution.  He  admitted,  however, 
that  he  had  not  *found  any  instance,  where  a  person  had  been 
tried  and  convicted  of  murder  at  Nisi  Prius,  though  there  were 
cases  of  felony.  + 


The  Kino 

v. 
Thomas. 


t  The  following  cases  were  fur- 
nished by  Mr.  Dealtry : 

*A  writ  of  certiorari  issued,  at  the 
instance  of  the  Crown,  to  remove  an 
indictment  from  the  Quarter  Sessions 
for  the  county  of  Southampton, 
against  William  Ogilvy,  for  felon- 
iously stealing  30  pounds  weight  of 
candles,  the  property  of  his  Majesty. 
The  defendant,  being  in  Chelmsford 
gaol,  a  writ  of  habeas  corpus  issued 
to  bring  him  into  the  Court  of  King's 
Bench ;  and  he  being  brought  up  in 
the  following  Term,  pleaded  not 
guilty,  and  was  committed  to  Win- 
chester gaol.  The  record  went  down 
for  trial  at  Nisi  Prius  before  Wood, 
B.,  at  the  Summer  Assizes  for  Hamp- 
shire in  1810,  and  Ogilvy,  being 
convicted,  received  sentence  in  the 
Court  of  King's  Bench  in  Michaelmas 
Term  following,  to  pay  a  fine  of  one 
shilling,  and  to  be  kept  to  hard 
labour  in  the  house  of  correction  at 
Winchester  for  six  months. 

Where  the  Crown  defends  a  person 
indicted,  the  Attorney -General  is 
equally  entitled  to  a  certiorari  to 
remove  the  indictment,  as  a  private 
prosecutor  would  be,  or  as  he  would 
be  if  prosecuting  for  the  Crown.  Rex 
v.  Stannard,  Hil.  31  Geo.  HI.  4  T.  B. 
161.  And  at  the  instance  of  defen- 
dants, where  an  impartial  trial  is 
not  likely  to  be  had,  the  Court  has 
granted  writs  of  certiorari  to  remove 


the  indictment  from  the  Courts  be- 
low, in  order  for  trial  at  the  Assizes. 

Mr.  Rous  moved,  on  behalf  of  John 
Ward,  for  a  writ  of  certiorari  to 
remove  an  indictment  for  petty 
larceny,  found  against  him  at  the 
Sessions  holden  for  the  borough  of 
Colchester,  in  the  county  of  Essex, 
upon  an  affidavit  shewing  that  the 
defendant  was  not  guilty  of  the  fact, 
and  that,  from  the  prejudice  of  the 
recorder,  and  the  town  clerk,  whose 
advice  the  mayor  takes  in  all  cases 
that  come  before  him  for  trial,  he 
cannot  have  a  fair  and  impartial 
trial.  Having  pleaded  not  guilty  at 
the  Sessions,  he  applied  to  be  bailed 
till  the  next  Sessions  to  try  the 
indictment,  but  the  recorder  refused, 
and  committed  him  as  a  felon ;  but 
he  has  since  been  brought  before  a 
Judge  by  writ  of  habeas  corpus,  and 
admitted  to  bail  for  his  appearance 
at  the  next  Sessions  at  Colchester. 
The  Court  granted  a  rule  to  shew 
cause;  but  no  cause  being  shewn, 
the  rule  was  made  absolute,  and  the 
indictment  being  removed,  the  de- 
fendant pleaded  not  guilty  in  the 
Court  of  King's  Bench,  and  the  record 
went  down  to  be  tried  at  the  Assizes 
for  the  county  of  Essex,  where  the 
defendant  was  acquitted. 

In  Trinity  vacation,  1798,  Lord 
Kenton  granted  a  writ  of  certiorari 
to  remove  an  indictment,  found  at 


[  *"4  ] 
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Nov.  20. 


♦1810. 
Easter 
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[B.B. 


The  King 

v, 

Thomas. 

[445] 
[  *446  ] 


Topping  and  Lawes,  who  now  appeared  for  the  Justices, 
submitted  to  what  the  Court  should  think  fit,  only  they  stated 
that  the  justices  were  not  aware  of  any  prejudices  subsisting 
against  the  prisoner,  and  referred  *to  the  consideration  of  the  Court 
the  clauses  of  the  governing  charter  of  the  city  (Car.  1. 1630),  by 
which  the  mayor,  recorder,  eldest  alderman,  and  last  mayor,  are 
appointed  justices,  with  power  to  any  two  or  three,  of  whom  the 
mayor  or  recorder  to  be  one,  to  enquire  of  all  murders,  felonies, 
&c.  committed  within  the  city,  liberty,  and  precincts  thereof,  and 
to  be  justices  of  gaol  delivery  of  the  city,  so  that  all  writs  be 
directed  to  the  ministers  of  the  mayor,  and  by  them  executed 


the  Midsummer  Quarter  Sessions  of 
the  Peace  for  the  county  of  Cumber- 
land, against  William  Bam,  Esq. 
and  Charles  Cobbe  Church,  clerk, 
for  feloniously  stealing  muskets, 
bayonets,  and  cutlasses,  of  the  value 
of  60?.,  at  the  instance  of  the  defen- 
dants ;  and  they  having  pleaded  not 
guilty  in  the  Court  of  King's  Bench, 
were  tried  at  the  Assizes  holden  for 
the  county  of  Cumberland  in  the 
summer  of  1799,  and  being  acquitted, 
judgment  was  in  Michaelmas  Term, 
1799,  entered  up  for  them  in  the 
Court  of  King's  Bench. 

1807.  Mr.    Attorney-General    having 

Jan.  2.         granted  a  warrant  for  an  application 

to  be  made  to  the  Lord  Chief  Justice, 

or  other  Judge  of  the  Court  of 
King's  Bench,  for  a  writ  of  certiorari 
to  remove  an  indictment  against 
Samuel  Jones,  an  officer  of  the 
excise,  for  feloniously  stealing  90 
pounds  weight  of  hay,  Lord  Ellen- 
borough  was  attended  on  the  3rd  of 
[  *446,  n.  ]  January  upon  this  application,  when 
his  Lordship  directed  enquiry  to  be 
made  as  to  the  recognizance  taken  in 
the  case  of  Bam  and  Church,  above 
referred  to ;  and  his  Lordship  being 
again  attended  on  the  5th  of  January, 
took  a  recognizance  by  four  manu- 
captors,  in  401.  each,  for  the  appear- 
ance of  Jones  in  the  Court  of  King's 


Bench  to  answer  the  indictment,  and 
signed  a  fiat  for  the  writ  of  certiorari. 
The  indictment  being  accordingly 
removed  into  the  Court  of  King's 
Bench,  the  defendant  there  pleaded 
not  guilty,  and  was  tried  at  Nisi 
Prius  at  the  Spring  Assizes  for 
Gloucestershire,  and  acquitted. 

The  following  authorities  are  ex- 
press that  an  issue  joined  in  the 
Court  of  King's  Bench  in  a  criminal 
prosecution  must  be  tried  at  the  Bar, 
unless  Mr.  Attorney- General  grants 
his  warrant  for  a  trial  at  Nisi  Prius, 
viz.  Mich.  3  Ann.,  Regina  v.  Banks, 
Knt.,  6  Mod.  246;  Hil.  Car.  L ;  Fayr- 
wether's  case,  Cro.  Car.  348 ;  Trin.  29 
Eliz.,  Knevil  and  Taylor's  case,  2 
Leon.  110;  Fitzherbert's  Natura 
Brevium,  546;  2  Inst.  424. 

Several  indictments  for  misde- 
meanors have  been  removed  from 
the  Sessions  of  the  Peace  for  the  city 
of  Rochester  into  the  Court  of  King's 
♦Bench,  and  the  defendants  having 
there  pleaded  to  issue,  have  been 
tried  at  the  Assizes  at  Maidstone; 
and  a  man  of  the  name  of  Underbill, 
being  convicted  upon  such  an  indict- 
ment very  lately,  received  judgment 
in  the  Court  of  King's  Bench.  See 
also  B.  v.  Perry,  5  T.  R,  478. 
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-without  any  writ  to  the  sheriff  of  Kent,  with  a  non  intromittant    The  Kino 
as  to  the  keepers  of  the  peace  and  justices  of  oyer  and  terminer,     Thomas. 
in  the  county  of  Kent. 

The  Attorney-General,  Park,  and  Jervis,  contra,  denied  that 
the  effect  of  the  charter  was  to  take  away  the  power  of  this 
Court  to  remove  the  indictment,  or  the  prerogative  of  the  Crown 
to  have  it  removed  ;  which  perhaps  might  have  been  done  by  the 
Attorney-General  ex  officio,  though  it  is  more  proper  that  it  should 
be  done  upon  his  application  by  the  Court.  And  as  to  the  trial 
of  this  indictment  they  cited  2  Hale,  P.  C.  ch.  6,  p.  89,  40, 
ch.  56,  p.  403,  404.  Hawk.  P.  C.  B.  2,  ch.  7,  s.  17,  18,  ch.  28, 
a.  146,  ch.  42,  s.  4. 

IiORD  Ellenborough,  Ch.  J. : 

I  have  been  enquiring  of  the  officer  if  the  practice  is,  as  I 
supposed  it  to  be,  *and  find  that  the  Attorney-General  has  not  the  [  *447  ] 
power  of  himself  to  issue  a  certiorari,  but  must  make  application 
to  this  Court ;  but  upon  such  his  application  being  indorsed,  it  is 
a  matter  of  course  with  the  Court  to  grant  the  certiorari.  This 
being  the  practice,  there  can  be  no  resistance  to  the  certiorari  in 
this  case.  Whether  the  Attorney-General  shall  consent  to  a  writ 
of  Nisi  Prius,  or  whether  the  prisoner  shall  be  tried  at  the  bar  of 
this  Court,  is  a  matter  for  future  consideration.  There  is  no 
doubt  that  he  may  be  tried  by  the  Justices  at  Nisi  Prius :  the 
authority  of  Lord  Hale  seems  to  be  decisive  on  that  point. 
Although  I  do  not  find  in  the  14th  of  Hen.  VI.  c.  1,  any  words 
expressly  empowering  the  Justices  of  Nisi  Prius  to  enquire  of 
felonies,  yet  certainly  a  practice  of  this  sort  has  prevailed  from 
the  time  of  that  statute  down  to  the  time  of  the  stat.  25  Geo.  II. 
c.  87.  The  14  Hen.  VI.  c.  1,  enacts  that  the  Justices  before 
-whom  inquisitions,  inquests,  and  juries  shall  be  taken  by  the 
King's  writ  of  Nisi  Prius,  shall  have  power  in  all  cases  of  felony 
(within  which  murder  is  included)  and  treason,  to  give  their 
judgments  as  well  where  a  man  is  acquit  as  where  he  is  attaint, 
the  day  and  place  where  the  said  inquisition,  &c.  be  so  taken, 
and  from  thenceforth  to  award  execution.  The  Justices  there- 
fore are  empowered  by  this  statute  to  go  the  length  of  awarding 
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The  Kihg  execution  without  remitting  the  transcript  of  the  record  to  this 
Thomas.  Court,  though  it  seemB  they  may  return  the  postea  into  the 
King's  Bench,  and  there  judgment  may  be  given.  The  25 
Geo.  II.  c.  87,  indeed  which  makes  immediate  sentence,  and 
execution  the  next  day  but  one  after  sentence,  necessary,  except 
for  reasonable  cause,  seems  to  confine  this  jurisdiction  in  cases  of 
[  **48  ]  *murder  in  a  great  degree  to  the  judicature  which  tries  the 
offence.  But  with  this  at  present  we  have  nothing  to  do.  We 
think  that  the  Attorney-General  is  entitled  to  the  certiorari,  and 
as  a  consequence  to  the  habeas  corpus. 


Per  Curiam  :t                                                      Rule  absolute.^ 

1816. 
Jan.  23. 

K.   B.   HILARY  TERM. 

[486] 

FKEEMAN  v.  PHILLIPPS  and  Another. 

(4  M.  &  S.  486--497.) 

In  an  action  by  a  copyholder  against  the  lord  of  a  manor  for  a  false 
return  to  a  mandamus,  in  which  mandamus  a  custom  was  set  forth  in 
respect  of  copyholds  granted  for  two  lives,  that  the  surviving  life  should 
renew,  paying  to  the  lord  such  fine  as  should  be  set  by  the  homage,  to 
be  equal  to  two  years'  improved  value,  and  not  guilty  pleaded ;  deposi- 
tions made  in  an  ancient  suit,  instituted  against  a  former  lord  of  the 
manor  by  a  person  who  claimed  to  be  admitted  to  a  copyhold  for  lives, 
upon  a  custom  for  any  copyhold  tenant  for  life  or  lives  to  change  or  fill 
up  his  lives,  paying  to  the  lord  a  reasonable  fine  to  be  set  by  the  lord  or 
his  steward,  and  which  depositions  were  made  by  witnesses  on  behalf  of 
the  said  copyholder,  were  held  to  be  admissible  evidence  for  the  lord,  as 
depositions  of  persons  called  on  behalf  of  a  person  standing  in  pari  jure 
with  the  now  copyholder,  although  it  was  not  proved  that  the  persons 
making  such  depositions  were  copyholders,  but  it  appeared  only  from 
the  depositions  themselves,  that  they  were  such,  or  were  persons 
acquainted  with  the  customs  of  the  manor.  And  their  depositions, 
supposing  them  to  be  only  admissible  as  declarations  of  persons  deceased, 
were  not  inadmissible  on  account  of  their  being  made  post  litem  motam, 
because  the  same  custom  was  not  in  controversy  in  the  former  suit  as  in 
the  present. 

Case  against  the  defendants  as  lord  and  steward  of  the  manor 
of    Sheepshead    for    a    false    return    to  a  mandamus,  which 

f  Dampier,  J.  was  absent.  Kent  Spring  Assizes,  before  Bay  ley,  J. 

X  The  prisoner  (as  we  were  in-      at  Nisi  Prius,  and  was  found  guilty, 
formed)  was  afterwards  tried  at  the     subject  to  a  point  reserved. 
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mandamus  set  forth  a  custom,  in  respect  of  copyholds  granted  for  f&bkuax 
two  lives,  for  the  second-named  life,  in  case  of  his  or  her  sur-  pHIL^pP8. 
viving  the  first,  to  add  another  life  in  place  of  the  first,  and  to 
surrender  to  the  lord  or  his  steward  in  Court  such  copyhold,  for 
the  purpose  of  having  a  re-grant  thereof  for  his  or  her  life,  and 
such  other  life  named,  and  for  the  lord  or  his  steward  to  accept 
and  re-grant  the  same  as  above,  such  surviving  life  paying  to  the 
lord  or  his  steward  by  way  of  fine  on  such  re- grant,  such  sum  of 
money  as  by  the  jury  or  homage  of  the  said  Court  might  be 
assessed  or  ascertained  to  be  equal  to  two  years'  improved  value 
of  the  tenement  so  surrendered  and  re-granted  ;  and  the  manda- 
mus directed  the  defendants  to  hold  a  Court,  and  accept  from  the 
plaintiff  (being  the  second  surviving  life  of  two,  and  having 
named  one  M.  L.  in  place  of  the  first)  a  surrender,  <fcc.  and  re- 
grant,  &c. ;  to  which  the  defendants  made  a  return,  denying  such 
custom,  &c.    Plea,  not  guilty. 

At  the  trial  before  Graham,  B.  at  the  last  Leicestershire 
Assizes,  entries  from  the  Court  rolls  of  renewals  *beginning  in  [  **87  ] 
1787  were  read  for  the  plaintiff  in  support  of  the  custom,  and 
parol  evidence  was  also  given  by  several  tenants  of  the  manor, 
some  copyholders,  and  others  freeholders,  both  of  whom  it 
appeared  had  been  used  to  serve  upon  the  jury.  For  the 
defendants  other  entries  from  the  Court  rolls  where  the  fines 
appeared  to  have  been  set  by  the  steward,  were  read ;  and  also  an 
office  copy  of  the  proceedings  upon  a  bill  filed  in  the  Exchequer 
4  Will.  &  M.  (1698),  against  Sir  Ambrose  Fhillipps,  then  lord  of 
the  manor,  by  one  G.  Bramley  and  B.  B.  his  son,  (claiming  under 
the  surrender  of  one  B.  Bramley  deceased,  to  the  use  of  himself 
for  life,  and  of  G.  B.  and  B.  B.  successively,  for  their  lives),  to 
be  admitted  to  a  copyhold,  upon  a  custom  for  any  copyhold 
tenant  for  life,  or  lives,  to  change  his  lives,  or  if  any  of  his  lives 
are  dead,  to  fill  up  the  copy  by  adding  or  naming  one  or  two  lives  to 
the  life  in  being,  for  which  the  copyhold  tenant  must  pay  to  the 
lord  a  reasonable  fine  to  be  set  by  the  lord  or  his  steward.  The 
answer  of  Sir  A.  P.  insisted  that  in  all  cases  of  renewal  the  fine 
is  set  by  the  lord,  or  his  agent,  at  a  price  according  to  the  life  or 
lives  then  in  being,  or  the  life  or  lives  to  be  changed  or  added. 
There  was  a  final  decree,  stating,  that  an  issue  which  had  been 
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Fbebhak  directed  by  the  Court  had  been  tried,  and  a  verdict  upon  full 
Phillipps.  evidence  on  both  sides  given  for  the  defendant,  and  dismissing 
the  plaintiff's  bill.  And  the  depositions  in  that  suit  made  on 
behalf  of  the  then  plaintiffs,  were  tendered  in  evidence  for  the  now 
defendants.  It  was  not  proved,  farther  than  by  what  appeared 
from  the  record  itself,  that  the  parties  litigant  were  really,  as 
they  claimed  to  be,  lord  and  copyholder,  or  that  the  persons 
making  the  depositions  were  really  such  as  they  represented 
[  *488  ]  themselves  to  be  in  *the  depositions.  One  of  them  described 
himself  as  a  copyholder,  and  who  had  served  on  the  juries; 
another  as  under-bailiff  of  the  manor ;  others  as  living  in  the 
manor,  and  being  well  acquainted  with  the  usages  and  customs 
of  the  manor,  and  as  having  attended  the  Courts  as  jurymen ; 
and  their  depositions  went  in  general  to  establish  the  custom  as 
set  up  by  the  lord,  that  all  fines  were  set  by  the  steward  and 
approved  by  the  lord,  according  to  the  value  of  the  lands  and  the 
lives.  It  was  objected  to  the  reading  of  these  depositions  that  it 
did  not  appear  that  the  suit  was  between  the  same  parties,  or 
privies,  to  the  present  action,  and  therefore  it  was  res  inter  alio* 
acta;  2ndly,  that  they  were  not  admissible  as  declarations, 
having  been  made  post  litem  motara.  The  learned  Judge  admitted 
them  as  evidence  of  reputation  upon  a  question  touching  the 
custom  of  the  manor.  And  there  was  a  verdict  for  the 
defendants. 

These  grounds  of  objection  to  the  admissibility  of  the  evidence 
were  renewed  upon  a  rule  nisi  for  a  new  trial  in  the  last  Term ; 
and  in  support  of  the  latter  ground  the  opinions  of  the  Judges  in 
the  Berkeley  peerage  caset  were  referred  to. 

[After  argument :] 

[  49i  ]       Lord  Ellbnborough,  Ch.  J. : 

This  is  a  case  in  which  I  own  I  have  no  doubt  upon  any  part 
of  it.  The  point  is  narrowed  to  the  admissibility  of  the  deposi- 
tions. I  confess  that  I  have  no  doubt  that  the  depositions  were 
admissible  in  evidence.  Considering  them  as  made  in  a  suit, 
which  may  now  be  said  to  be  lost  in  remote  antiquity,  we  should 
t  See  14  E.  E.  782  (4  Camp.  401). 
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give  this  record  but  very  little  effect,  if  we  did  not  attribute  to  it  freeman 
verity  in  many  of  the  particular  matters  which  it  contains ;  such  phillipps. 
as  that  the  parties  litigant  were  clothed  with  the  rights  in  which 
they  profess  to  stand,  and  were  agitating  the  claim  put  forward 
on  the  record.  It  appears,  then,  that  in  1698  a  copyholder  of 
this  manor,  or  a  person  at  least  claiming  to  be  a  copyholder,  is 
engaged  in  a  suit  with  the  lord,  and  in  the  course  of  that  suit 
produces  persons,  who  appear  to  have  stood  in  pari  jure  or  in 
eodemjure,  who  make  their  depositions  in  support  of  the  claim. 
These  depositions  I  consider  to  be  evidence,  as  being  made  by 
persons  standing  in  pari  jure;  and  so  they  have  been  considered 
in  all  times.  The  depositions  furnish  evidence  not  only  against 
the  parties  making  them,  but  against  all  persons  who  stand  in  the 
same  relation.  In  the  same  manner  in  all  cases  of  customs,  such 
as  the  custom  to  grind  at  mills,  as  in  the  case  of  Settle  2kfiW,tand 
various  other  mills,  depositions  of  this  kind  have  ever  been  re- 
ceived. I  have  heard  them  read  twenty  or  thirty  times  on  the 
circuit  which  I  used  to  go,  without  objection ;  and  I  remember 
particularly  in  the  case  of  Leeds  Mill,  that  they  were  admitted, 
as  the  depositions  of  persons  standing  in  pari  jure.  We  find, 
then,  that  at  the  time  *when  this  suit  was  litigated,  it  was  not  [  *492  ] 
doubted  by  the  lord,  or  by  the  persons  litigating  with  the  lord, 
that  he  had  a  right,  by  himself  or  his  steward,  to  set  or  assess  the 
fine,  without  the  intervention  of  any  other  persons,  whose  appro- 
bation was  necessary  as  a  qualification  of  the  lord's  right.  And 
as  no  claim  of  this  sort  was  set  up  at  that  time,  it  is  evidence  that 
no  custom  to  warrant  it  could  have  existed  at  that  time.  I  do 
not  understand  that  it  is  denied  that  this  evidence,  if  it  were  ad- 
missible, ought  to  have  weight,  but  its  admissibility  is  resisted 
upon  the  ground  that  it  is  hearsay  evidence,  and  because  it  is  not 
shewn  that  the  persons  from  whom  it  is  derived  were  connected 
with  the  subject-matter.  I  consider,  however,  that  it  is  apparent 
from  the  evidence  stated  on  this  record,  that  the  persons  making 
these  depositions  must  have  been  connected  with  the  subject.  As 
to  the  objection  that  these  were  declarations  post  litem  motam,  it 
does  not  appear  that  any  one  person  from  the  commencement  to 
the  termination  of  the  suit  is  found  to  assert  or  even  speak  any 
t  See  Cort  v.  Birkbcck,  Doug.  219. 
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Freeman  thing  relating  to  the  existence  of  such  a  custom  as  now  claimed, 
Phillipps.  bo  as  to  shew  that  it  ever  was  in  litigation.  Indeed  this  part  of 
the  evidence  is  material,  not  so  much  on  account  of  what  the 
witnesses  declare,  as  of  what  they  omit  .to  declare,  shewing  that 
no  such  qualification  of  the  custom  as  now  set  up  was  at  that 
time  introduced  or  insisted  on;  which  I  think  is  strong  and  legi- 
timate evidence.  As  to  the  other  evidence,  the  entries  upon  the 
rolls,  where  the  fines  were  set  by  the  steward  without  any  qualifi- 
cation, seem  to  be  irresistible ;  and  I  see  no  reason  on  account  of 
any  supposed  error  in  the  admission  of  any  part  of  this  evidence, 
to  send  the  case  to  a  new  trial. 

[  493  ]       Lb  Blanc,  J. : 

This  rule  was  moved  on  the  ground  that  improper  evidence  had 
been  received  at  the  trial.  I  do  not  find  that  it  has  been  attempted 
to  impugn  the  verdict  as  being  a  verdict  contrary  to  the  evidence. 
It  becomes,  then,  simply  a  question  whether  this  evidence  was  in 
point  of  law  receivable.  When  we  consider  who  the  parties  are, 
now  litigant  on  this  record,  and  what  it  is  that  they  are  litigating, 
and  also  who  the  parties  were,  that  were  litigant  on  the  record  in 
King  William's  time,  I  confess  that  I  cannot  persuade  myself  to 
doubt  that  this  evidence  was  admissible.  The  present  parties 
have  rested  their  claim  upon  a  custom  which  is  applicable  to  all 
copyholders  holding  for  two  lives.  It  is  alleged  to  be  an  imme- 
morial custom  within  the  manor  that  such  copyholders  have  a 
right  to  renew  in  the  manner  there  stated,  paying  to  the  lord  a 
fine  to  be  assessed  by  the  jury,  and  not  by  the  lord  or  his  steward. 
In  order  to  shew  that  no  such  custom  exists,  the  Court  Bolls  only 
going  back  as  far  as  the  year  17S7,  the  defendants  shew  a  suit  in 
the  Exchequer  in  the  time  of  King  William,  which  appears  on 
the  face  of  the  record  to  have  been  between  a  copyholder  and  the 
lord,  the  copyholder  insisting  upon  an  immemorial  custom  within 
the  manor  for  a  copyholder  for  lives  to  fill  up  the  lives,  paying  to 
the  lord  a  reasonable  fine  to  be  set  by  the  lord  or  his  steward, 
and  the  lord  insisting  that  the  fine  ought  to  be  set  with  relation 
to  the  lives  then  in  being,  or  to  be  added*  And  the  defendants 
now  rely  on  this  record,  as  shewing  that  at  that  time  at  least  no 
such  custom  as  the  present  was  ever  set  up,  but  that  the  custom, 
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which  was  applicable  to  all  copyholders  for  lives,  and  therefore  to  Freeman 
copyholders  for  two  lives,  was,  that  the  copyholder  should  renew  phillipps. 
on  payment  of  a  fine  to  be  set  *by  the  lord  or  his  steward,  with-  [  *494  ] 
out  mentioning  anything  of  the  intervention  of  the  homage  or 
jury ;  that  is,  that  the  intervention  of  the  homage  or  jury  was  no 
ingredient  in  the  custom.  Now  this  appears  to  me  to  be  material 
evidence  as  it  regards  this  issue.  It  is  objected  however  to  its 
admissibility,  that  this  is  a  matter  which  properly  is  to  be  re- 
garded as  res  inter  alios  acta,  that  it  is  neither  between  the  same 
parties  as  it  regards  the  present  suit,  nor  between  parties  who 
stand  in  the  same  situation  with  the  present.  But  surely  this 
appears,  that  the  present  suit  is  a  suit  between  the  lord  and  a 
copyholder  for  two  lives,  who  sets  up  a  custom  applicable  to 
copyholders  for  two  lives,  and  that  the  former  suit  was  between 
the  lord  and  a  copyholder  for  lives,  who  relied  on  a  custom  applic- 
able to  all  copyholders  for  lives  generally.  But  this  gives  rise  to 
another  objection,  namely,  that  these  depositions,  taking  them  to 
be  hearsay  evidence,  are  not  admissible,  having  been  made  post 
litem  motam.  One  answer  to  the  objection  is  this,  that  treating 
the  depositions  as  hearsay  evidence  only,  still  they  are  not  to  be 
considered  as  made  post  litem  motam,  because  the  same  thing  is 
not  in  controversy  now  that  was  in  controversy  in  the  former 
suit;  the  two  customs  are  different,  which  gave  rise  to  the  two 
suits.  And  the  strong  ground  of  observation  which  arises  upon 
these  depositions  is  not  that  they  are  evidence  of  any  particular 
thing  which  the  witnesses  have  affirmed,  but  that  at  a  time  when 
a  dispute  existed  between  the  lord  and  his  copyholder  concerning 
the  copyholder's  right  to  renew,  on  some  terms,  it  was  never 
made  a  term  that  the  fine  should  be  assessed  by  the  jury.  I  do 
not  see  how  in  this  point  of  view  it  can  be  said  that  this  was  not 
evidence  applicable  to  the  issue ;  and  it  seems  *also  to  me  to  \  *495  ] 
stand  clear  of  objection,  either  on  the  ground  of  its  being  a  de- 
claration made  after  the  commencement  of  a  suit  touching  the 
matter  in  question,  or  because  we  ought  to  look  for  evidence 
aliunde  to  make  it  admissible. 

Bayley,  J. : 

I  have  no  doubt  that  thi$  evidence  was  properly  received. 

B.B. — VOL.  XVI*  M  M 
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Freeman  The  plaintiff  might  have  limited  his  claim  to  his  own  copyhold, 
Phillipps.  but  instead  of  that  he  makes  common  claim  with  other  copy- 
holds granted  for  two  lives.  By  this  he  gains  an  advantage,  viz. 
that  he  is  entitled  to  go  into  the  question  of  usage  as  it  applies  to 
all  the  like  tenements  within  the  manor ;  on  the  other  hand  he 
exposes  his  claim  to  be  met  by  evidence  relating  to  any  other 
tenement  within  the  manor,  standing  in  the  same  situation  as 
his  own.  Therefore  this  evidence  seems  to  me  not  to  be  res 
inter  alios  acta,  but  inter  eosdeni  acta;  for  as  the  plaintiff  has 
made  common  claim  with  the  rest  of  the  copyholders,  he  must  be 
content  to  stand  upon  the  same  footing  as  they  do.  It  appears, 
then,  that  in  1698  a  bill  was  filed  by  a  copyholder  against  the 
lord  ;  it  is  argued  indeed,  not  by  a  copyholder  for  two  lives,  and 
that  without  this,  what  was  done  in  that  suit  does  not  fall  within 
the  range  of  the  present  question.  But  it  does  appear  by  the  bill 
that  the  complainant  claimed  as  one  of  the  surviving  lives ;  and 
we  must  assume  at  this  time  of  day  that  the  bill  was  not  a  mere 
fabrication,  but  was  really  filed  by  such  a  copyholder  against  the 
lord,  and  that  the  trial  was  had  and  the  depositions  made 
between  such  parties  as  were  really  litigating  their  rights  in  the 
characters  claimed  and  disclosed  on  the  record.  In  that  bill, 
then,  Bramley  made  his  claim  as  a  surviving  life  in  the  copy,  and 

[  *496  ]  no  *  distinction  is  made  between  copyholders  for  two  or  three 
lives,  and  he  states  the  custom  of  the  manor  as  general,  upon 
which  he  founds  his  bill  and  prayer.  The  bill  and  prayer  I 
consider  to  be  an  act  done,  and  that  the  complainant  in  that  suit 
is  identified  with  the  present  plaintiff,  as  much  as  if  the  latter 
actually  derived  title  by  descent  from  him.  And  we  find  that 
the  complainant  states  the  custom  to  be  that  the  copyhold  tenant 
upon  renewal,  must  pay  to  the  lord  a  reasonable  fine,  to  be  set  by 
the  lord  or  his  steward,  and  that  he  was  willing  upon  admittance 
to  have  paid  such  fine.  The  silence  observed  in  the  bill  as  to  any 
interference  of  the  homage  in  assessing  the  fine,  was  surely,  upon 
the  present  trial,  evidence  to  go  to  the  jury,  that  by  the  custom, 
as  it  was  understood  at  that  period,  the  homage  had  not  any 
right  to  interfere.  Then  follow  the  depositions ;  and  these  I  do 
not  look  upon  merely  as  the  declarations  of  persons  unconnected 
with  the  subject,  but  as  the  depositions  of  persons  made  by  them 
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in  the  character  of  witnesses  brought  forward  by  the  copyholder,  Fbbeman 
whose  interest  it  was  to  put  foremost  such  witnesses  as  were  best  philijpps. 
able  to  depose  to  the  matter  in  dispute.  Why  am  I  to  assume 
that  the  copyholder  brought  forward  witnesses,  who  were 
ignorant  ?  And  I  do  not  agree  with  the  plaintiff's  counsel  that 
it  was  necessary  to  prove  the  witnesses  to  have  been  copyholders 
in  order  to  let  in  their  testimony.  The  plaintiff's  witnesses  at 
the  last  trial  do  not  all  appear  to  be  copyholders,  yet  as  they 
were  present  at  the  holding  of  the  courts,  and  therefore  knew 
what  passed,  they  were  competent  to  speak  to  that.  So  in  the 
former  suit,  I  cannot  infer  that  they  were  incompetent  to  have 
a  knowledge  of  the  facts  they  deposed  to,  on  the  contrary  it 
is  to  be  presumed  they  had  a  competent  *knowledge,  being  [  *497  I 
brought  forward  as  witnesses  by  a  copyholder.  This  way  of 
viewing  the  case  seems  to  me  to  avoid  all  objection  to  the  deposi- 
tions as  being  made  post  litem  motam,  but  if  it  were  necessary  to 
go  into  that  question,  I  think  the  distinction  has  been  correctly 
taken,  that  where  the  lis  mota  was  on  the  very  point  the  declara- 
tions of  persons  would  not  be  evidence  ;  because  you  cannot  be 
sure  that  in  admitting  the  depositions  of  witnesses  selected  and 
brought  forward  on  a  particular  side  of  the  question,  who  embark 
to  a  certain  degree  with  the  feelings  and  prejudices  belonging  to 
that  particular  side,  you  are  drawing  evidence  from  perfectly 
unpolluted  sources.  But  where  the  point  in  controversy  is 
foreign  to  that  which  was  before  controverted,  there  never 
has  been  a  lis  mota,  and  consequently  the  objection  does  not 
apply.  It  seems  to  me  that  for  these  reasons  the  evidence 
was  properly  admitted,  and  that  this  rule  ought  to  be  dis- 
charged. 

Rule  discharged. 


M  M  2 
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i8i6.  M'DOUGLE    v.    THE    ROYAL    EXCHANGE 

'!1?4#  ASSURANCE    COMPANY. 

[  503  ]  (4  M.  &  S.  603—505 ;  S.  C.  at  Nisi  Priufl,  1  Stark.  130—131.) 

The  striking  of  a  ship  on  a  rock,  where  she  remained  a  minute  and  a 
half,  and  was  laid  on  her  beam  ends,  was  held  not  to  constitute  a 
stranding  within  the  meaning  of  that  term  in  a  policy  of  assurance. 

Debt  on  a  policy  of  assurance  upon  a  cargo  of  oats  on  board 
the  ship  Beaver,  at  and  from  Barnstable  to  London,  and  the 
plaintiff  claimed  as  for  a  particular  loss  exceeding  51.  per  cent., 
it  being  agreed  by  the  policy  that  in  case  of  particular  average 
occasioned  by  the  ship  being  stranded,  to  pay  so  much  thereof  as 
should  exceed  5  per  cent.  Upon  nil  debet,  the  case  at  the  trial 
before  Lord  Ellenborough,  Ch.  J.  was  thus : 

The  ship  in  coming  out  of  New  Grimsby,  where  she  had  been 
driven  by  stress  of  weather,  with  a  pilot  on  board,  struck  upon  a 
rock,  about  the  distance  of  a  cable  and  a  half's  length  from  the 
shore,  and  remained  upon  the  rock  a  minute  and  a  half.  The 
[  *&04  ]  captain  swore  that  *the  ship  was  laid  upon  her  beam  ends  when 
she  was  upon  the  rock.  And  the  question  was,  whether  the 
particular  loss  occasioned  by  this  accident  was  a  loss  occasioned 
by  the  stranding  of  the  ship.  His  Lordship  ruled  that  a  strand- 
ing imported  some  degree  of  continuance  on  the  shore,  and  not 
merely,  as  it  was  commonly  termed,  to  touch  and  go ;  and  the 
plaintiff  was  nonsuited,  t 

Scarlett  now  moved  for  a  new  trial,  and  referred  to  Dobson  v. 
Bolton,  I  and  argued  that  this  appeared  to  be  such  a  striking  on 
the  rock  as  constituted  a  stranding.  For  if  it  be  a  mere  "  touch 
and  go,"  that  is,  a  scraping  of  the  ship's  bottom  so  as  to  impede 
her  velocity  without  actually  stopping  her  course,  this  will  not 
amount  to  a  stranding ;  but  here  was  an  actual  stoppage  of  the 
ship  in  her  course,  and  though  it  was  but  for  a  minute  and  a 
half,  yet  the  period  of  time  does  not  determine  whether  a  strand- 

t  See  4  Camp.  283 ;  1  Stark.  103 ;      48,  6  R  Jan.  30. 
The  Glenlivet,  '93,  P.  164 ;  62  L.  J.  P.         J  Park,  Insur.  177,  7th  edit. 
55;  68  L.  T.  860,  169;  Affd.  '94,  P. 
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ing  or  not ;  and  great  uncertainty  would  follow  if  it  did ;  for  then  M'Dougle 
it  might  be  asked,  what  portion  of  time  shall  be  sufficient,  shall 
it  be  half  or  a  quarter  of  an  hour?  Therefore  to  avoid  such 
uncertainty,  the  stranding  of  the  ship  is  to  be  determined  by 
whether  she  be  actually  stopt  or  not,  without  regard  to  the  time 
for  which  she  is  stopt. 

Lord  Ellenborough,  Gh.  J. : 

The  evidence  was,  that  the  ship  in  coming  out  of  harbour 
struck  on  a  rock,  where  she  remained  a  minute  and  a  half,  to  the 
best  of  the  captain's  judgment.  If  this  constitutes  a  stranding, 
it  will  come  to  this,  that  an  instantaneous  stoppage  of  *the  ship's  [  *60B  3 
progress  must  be  a  stranding,  the  most  minute  portion  of  time 
that  division  is  capable  of  will  be  enough.  But  I  take  it  that 
stranding  in  its  fair  legal  sense  implies  a  settling  of  the  ship ; 
some  resting,  or  interruption  of  the  voyage,  so  that  the  ship  may 
pro  tempore  be  considered  as  wrecked ;  from  which  misfortunes  a 
vast  deal  of  damage  does  frequently  occur.  I  really  thought  at 
the  trial  that  there  was  more  waste  of  time  than  such  an  inquiry 
needed. 


Le  Blanc,  J. : 

There  must  be  some  settlement  of  the  ship  on  the  rock  or  piles, 
or  whatever  the  place  may  be,  to  constitute  a  stranding. 

Baylby,  J. : 

According  to  the  argument,  if  a  ship  in  coming  up  a  river 

should  happen  to  ground  but  for  a  minute,  though  this  does  not 

make  it  necessary  for  her  to  shift  a  single  sail,  it  will  be  a 

stranding,  and  the  ordinary  exception  in  policies  of  assurance  will 

be  gone. 

Rule  refused  A 

t  See  Harmon  v.   Vaux,  14  E.  E.  773  (3  Camp.  429) ;  Baring  v.  Henkle, 
Marsh.  Insur.  240. 
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r181°-  THE  ZING  v.  WADLEY. 

Jan.  29. 
(4  M.  &  S.  508—514.) 

[  508  ]  An  indictment  found  at  the  Quarter  Sessions  upon  stat.  52  Geo.  EEL 

c.  155,  8.  12,  for  disturbing  a  religious  assembly,  may  be  removed  into 
this  Court  by  certiorari  before  trial. 

An  indictment  framed  on  stat.  52  Geo.  III.  c.  155,  s.  12,  for 
disturbing  a  religious  assembly,  was  found  against  the  defendant 
at  the  Gloucestershire  Quarter  Sessions,  and  removed  by  the 
prosecutors  into  this  Court.  The  indictment  charged,  that  the 
defendant  on  the  23rd  of  November,  55th  Geo.  III.,  with  force 
and  arms,  at  the  parish  of  Newnham  in  the  county  of  Gloucester, 
did  wilfully,  maliciously,  and  contemptuously  disquiet  and  disturb 
a  certain  meeting,  assembly,  and  congregation  of  persons 
assembled  for  religious  worship,  the  same  then  and  there  being 
a  meeting,  assembly,  and  congregation  permitted  and  authorized 
by  a  certain  Act  of  Parliament  made  and  passed  in  the  52nd  of 
the  King,  intituled,  "  An  Act  to  repeal  certain  Acts,  and  amend 
other  Acts  relating  to  religious  worship  and  assemblies,  and 
persons  teaching  or  preaching  therein ; "  that  is  to  say,  by  then 
and  there  shouting,  groaning,  hallooing,  talking  aloud,  throwing 
stones,  bricks,  and  dirt,  and  making  a  great  noise  and  disturb- 
ance, against  the  form  of  the  statute,  <fcc.  The  2nd  count  alleged 
it  to  be  a  certain  meeting,  &c.  of  persons  assembled  for  religious 
worship,  the  same  being  then  and  there  a  meeting,  &c.  permitted 
and  authorized  by  the  statute  in  such  case  provided,  to  wit,  a 
meeting,  &c.  of  persons  assembled  for  religious  worship  in  a 
certain  meeting-house  situate,  &c,  which  said  meeting-house  had 
been  duly  certified  and  registered  pursuant  to  the  statute  in  such 
case  provided,  against  the  form  of  the  statute,  &c.  The  defendant 
[  *509  ]  pleaded  not  guilty,  and  it  was  found  *against  him  at  the  last 
Gloucestershire  Assizes,  and  in  the  last  Term  was  moved  in 
arrest  of  judgment, 

That  the  Court  had  not  any  jurisdiction  to  try  this  indictment; 
for  by  52  Geo.  III.  c.  155,  s.  12,  upon  which  this  indictment  is 
framed,  the  offender  upon  proof  before  any  justice  of  the  peace 
by  two  or  more  credible  witnesses  shall  find  sureties  to  answer 
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for  such  offence,  and  in  default  of  such  sureties  shall  be  com-  The  King 
mitted  till  the  ne*t  General  or  Quarter  Sessions,  and  upon  con-  wadlbt. 
viction  of  the  said  offence  at  the  said  General  or  Quarter  Sessions 
shall  suffer  the  penalty  of  4(M.  So  that  a  conviction  and  conse- 
quently a  trial  at  the  sessions  must,  as  it  seems,  precede  a 
forfeiture,  for  the  forfeiture  is  to  follow  upon  a  conviction  at  the 
sessions,  and  without  such  conviction  there  can  be  no  forfeiture. 
And  this  was  moved  in  order  to  question  the  propriety  of  the 
decision  in  Rex  v.  Hube,\  which  was  admitted  to  be  an  adverse 
decision  upon  a  clause  [sec.  18]  in  the  Toleration  Act!  similar 
to  the  present  clause. 

[After  argument :] 

Lord  Ellenborough,  Ch.  J. :  [  612  ] 

I  own  that  when  this  question  was  first  discussed  upon  the 
rule  nisi,  I  certainly  was  struck  with  the  sentence  in  the  Act 
of  Parliament,  which  enacts  that  the  offender  upon  conviction 
of  the  said  offence  at  the  General  or  Quarter  Sessions  shall  suffer 
the  penalty  of  40Z.,  so  as  to  regard  it  as  somewhat  in  the  nature 
of  a  condition  precedent,  that  there  should  *be  a  conviction  at      [  *513  ] 
the  Sessions  in  order  to  induce  a  forfeiture.     But  after  consider- 
ing the  decision  in  Rex  v.  Hube,  where  a  different  doctrine  was 
maintained,  and  also  adverting  to  the  rule  laid  down  by  Lord 
Mansfield  in  Hartley  v.  Hooker ,§  that  where  an  inferior  Court, 
established  according  to  the  course  of  the  common  law,  is  pre- 
scribed for  the  trial  of  a  new  offence,  it  tries  the  offence  as  a 
common  law  court,  subject  to  all  the  consequences  of  common 
law  proceedings;  so  that  this  Court  is,  as  it  were,  in  privity 
with  the  inferior  Court,  and  may  remove  the  proceedings  by 
certiorari;  I  cannot  but  think  that  a  larger  rule  is  to  be  applied 
to  this  case  than  what  at  first  struck  my  mind  upon  reading  the 
sentence  in  the  Act  of  Parliament.     This  rule  will  by  no  means 
interfere  with  any  of  those  cases  in  which  a  new  offence  is 
created  by  Act  of  Parliament,  and  a  tribunal  out  of  the  course 
of  the  common  law  is  appointed  to  visit  it ;  for  this  is  not  the 
case  here ;  since  the  Court  of  Quarter  Sessions  proceeds  accord- 

t  2  E.  B.  669  (5  T.  E.  642).  rep.  34  &  35  Vict  c.  48]. 

J1W.  &  M.  c.  18  [sec.  18  was         §  Cowp.  524. 
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The  Kino  ing  to  the  common  law,  and  the  statute  does  not  require  two 
Wadlet.  witnesses  to  prove  the  offence  at  the  trial,  but  only  to  warrant 
the  Justice  in  binding  over  or  committing  the  offender  for  trial. 
In  all  these  cases  the  jurisdiction  of  this  Court  is  not  taken 
away  unless  there  be  express  words  to  take  it  away.  In  con- 
formity with  the  rule,  as  it  is  expounded  by  Lord  Mansfield  in 
Hartley  v.  Hooker,  and  with  the  decision  of  Rex  v.  Hube,  which 
is  a  decision  in  point,  I  think  this  certiorari  was  well  issued. 

Le  Blanc,  J. : 

Unless  the  defendant  could  succeed  in  showing  that  if  the 
proceedings  had  been  before  the  Quarter  Sessions  they  could 
not  have  been  sustained,  the  argument,  as  it  seems  to  me,  is  at 
[  *514  ]  end ;  because  *if  an  indictment  lies  to  the  Quarter  Sessions,  it 
follows  from  the  rule  laid  down  in  Hartley  v.  Hooker 9  and  acted 
upon  in  Rex  v.  Hube  on  an  occasion  not  distinguishable  from 
the  present,  that  the  certiorari  is  not  taken  away.  For  admitting 
this  to  be  a  new  offence  created  by  the  statute,  still  the  Court 
which  is  prescribed  to  take  cognizance  of  it  is  a  Court  proceeding 
according  to  the  course  of  the  common  law ;  whence  it  follows, 
that  the  common  law  consequences  attach  upon  it ;  one  of  which 
is,  that  the  indictment  may  be  removed  by  certiorari  into  this 
Court.  And  this  is  the  known  distinction  between  offences 
made  cognizable  as  this  is,  and  such  as  are  only  cognizable  by 
a  jurisdiction  which  does  not  proceed  according  to  the  course 
of  the  common  law.  Now  it  seems  not  to  be  denied,  that  an 
indictment  lies  in  this  case  to  the  Quarter  Sessions,  for  other- 
wise it  must  be  by  summary  proceeding ;  therefore,  as  it  seems 
to  me,  it  follows  that  this  indictment  might  be  removed. 

Per  Curiam  :  Rule  discharged. 

The  defendant  was  brought  up  on  a  subsequent  day,  and 
judgment  given  against  him  for  402.  penalty,  and  he  was  com- 
mitted until  the  fine  should  be  paid. 
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DOE,  on  the  Demise  of  TYERELL,   v.   LYFOED         i8ie. 

k  .  Feb.  6. 

and  Another,  t  — 

(4  M.  &  S.  550—559.)  [  550  ] 

Where  T.  T.  was  seised  of  a  messuage  and  lands  in  a  parish,  and  in 
two  hamlets  of  the  same  parish,  which  he  purchased  of  L.,  and  let  to  a 
tenant  at  one  entire  rent,  and  afterwards  other  lands  were  allotted  to 
him  under  an  Inclosure  Act,  in  lieu  of  the  said  lands,  except  the  mes- 
suage and  two  acres,  which  remained  as  before,  all  which  the  tenant 
continued  to  hold  at  the  same  rent  as  before ;  and  afterwards  T.  T. 
devised  all  his  messuage,  farm,  and  lands,  &c.  situate  in  one  of  the  two 
hamlets  by  name,  in  the  said  parish  which  he  purchased  of  L. :  Held, 
that  the  lands  in  the  other  hamlet  did  not  pass ;  and  that  evidence  dehors 
the  will  to  shew  that  he  intended  to  pass  all  the  lands  which  he  pur- 
chased of  L.  was  not  admissible. 

At  the  trial  of  this  ejectment  before  Dallas,  J.  at  the  last 
Berkshire  Assizes,  there  was  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  upon  a  special  case,  which  was  in 
substance  this : 

Thomas  Tyrrell  in  March,  1780,  purchased  of  one  Lovibond 
certain  lands,  which  were  conveyed  to  him  in  fee  by  Lovibond, 
by  lease  and  release  of  the  24th  and  25th  of  that  month,  parcel 
thereof  being  described  as  a  close  in  Sutton  Wick  in  the  parish 
of  Sutton  Courtney ;  other  parcel,  as  eleven  acres  and  a  half  of 
arable  land  in  the  common  fields  of  Sutton  Wick  ;  other  parcel, 
a  messuage  or  tenement  and  close  in  Sutton  Wick ;  and  other 
parcels  described  as  lying  in  Sutton  Courtney  and  Sutton  Wick. 
Sutton  Courtney  is  a  parish  comprising  three  hamlets,  of  which 
the  hamlet  of  Sutton  Courtney,  and  the  hamlet  of  Sutton  Wick 
are  two.  Afterwards  in  *  September,  1804,  the  commissioners  [  *bbi  ] 
under  an  Act  for  inclosing  the  lands  in  the  parish  of  Sutton 
Courtney  and  the  hamlet  of  Sutton  Wick,  by  their  award  allotted 
to  Tyrrell  other  lands  in  five  allotments,  in  lieu  of  those  con- 
veyed to  him  by  Lovibond ;  one  of  which  allotments  was  a  plot 
of  land  in  Galley  Leys,  another,  a  plot  of  land  in  Hulgrove,  both 
situate  in  the  parish  of  Sutton  Courtney,  but  out  of  Sutton 
Wick ;  another  was  a  plot  consisting  of  14  a.  2  r.  6  p.  which 
comprised  two  acres,  part  of  the  original  lands  purchased  of 

t  Beferred  to  in  judgment  in  Homer  v.  Homer  (1878)  8  Ch.  Div.  774 ; 
47  L.  J.  Ch.  635.— B.  0. 
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Doe  Lovibond  ;  and  the  house,  homestall,  and  orchard  also  remained 
Lypobd.  as  before  the  Act,  and  were  not  altered  by  the  award.  Tyrrell 
being  thus  seised  in  fee  on  the  81st  of  March,  1806,  makes  his 
will  and  devises  to  his  grandson  James  Langford  all  that  his 
messuage  or  tenement,  farm,  lands,  and  premises,  with  the 
appurtenances  situate,  lying,  and  being  at  Sutton  Wick  in  the 
parish  of  Sutton  Courtney,  which  he  lately  purchased  of  and 
from  Lovibond,  to  hold  the  same  to  the  use  of  his  grandson,  his 
heirs,  and  assigns  for  ever ;  and  he  also  bequeaths  to  him  all  his 
cattle,  corn,  and  grain,  as  well  growing  as  severed,  hay,  stock, 
utensils  and  implements  in  husbandry,  dairy,  household  furni- 
ture, and  all  other  his  goods  and  chattels,  personal  estate  and 
effects  whatsoever  and  wheresoever,  subject  to  payment  of  debts, 
and  appoints  him  executor ;  and  dies  in  Dec.,  1806,  being  at  the 
time  of  his  death  seised  of  no  other  lands  except  the  five  allot- 
ments and  the  messuage,  &c.  All  the  premises  purchased  of 
Lovibond  were  in  Tyrrell's  possession  before  the  inclosure,  and 
were  let  by  him  to  one  Wise  at  a  yearly  rent,  and  Wise  con- 
tinued tenant  of  them  until  the  award,  and  afterwards  held  all 
the  premises  allotted  in  lieu  of  them  at  the  same  rent.  On  the 
[  *652  ]  *8rd  March,  1806,  a  notice  to  quit,  signed  by  Tyrrell,  and 
directed  to  Wise  at  Sutton  Wick,  was  served  on  Wise,  in  pur- 
suance of  which  Wise  quitted  in  Tyrrell's  lifetime.  The  notice 
was  "to  yield  up  the  possession  to  me  at  St.  Michael  next 
ensuing  of  all  that  messuage  or  tenement,  orchard,  garden, 
barns,  stables,  pigeon-house,  arable  land,  meadow  grounds, 
commons,  and  all  other  the  premises,  with  their  and  every  of 
their  appurtenances,  which  you  now  rent  of  me,  situate  and 
being  at  Sutton  Wick  in  the  parish  of  Sutton  Courtney." 

And  this  ejectment  being  brought  by  the  testator's  heir  at  law 
against  the  defendants,  who  claimed  under  the  devise,  for  the 
two  plots  in  Galley  Leys  and  Hulgrove,  in  the  parish  of  Sutton 
Courtney,  but  out  of  Sutton  Wick,  the  notice  to  quit  was  offered 
in  evidence  on  the  defendants'  behalf,  to  shew  that  the  testator 
treated  the  whole  estate  as  lying  in  Sutton  Wick,  and  it  was 
received  subject  to  the  opinion  of  the  Court  as  to  its  admissibility. 
And  two  points  were  made  upon  this  case ;  first,  whether  the 
notice  to  quit  was  admissible ;  and  if  the  Court  should  be  of 
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opinion  that  it  was  not  admissible,  then  to  be  struck  out.    2ndly,         doe 
Whether  T.  Langford,  the  devisee,  took  under  the  will  all  the      lyfobd. 
lands  in  the  parish  of  Sutton  Courtney,  or  only  such  parts  of 
them,  as  are  within  the  hamlet  of  Sutton  Wick.     In  the  latter 
case  the  verdict  to  stand,  in  the  former  a  nonsuit  to  be  entered. 

Abbott,  for  the  plaintiff,  argued,  first,  that  the  notice  to  quit 
was  inadmissible.  For  the  rule  is,  that  where  it  is  not  neces- 
sary to  receive  the  evidence  in  order  to  give  effect  to  the  will, 
but  the  will  has  an  effective  operation  *without  it,  the  evidence  [ #56S  ] 
is  not  admissible.f  And  this  is  not  a  latent  ambiguity  ;  which 
means,  some  ambiguity  arising  from  matter  dehors  the  will, 
which  would  defeat  the  devise,  unless  it  were  allowed  to  be 
explained  by  other  extrinsic  matter ;  as  if  there  be  two  persons 
of  the  same  name  with  the  devisee,  1  or  a  devise  be  to  one  by 
name  with  a  false  description ;  §  which  is  not  the  case  here. 
For,  secondly,  this  will  has  an  effective  operation  to  pass  the 
lands  at  Sutton  Wick,  but  no  farther.  For  as  to  the  lands  at 
Sutton  Wick,  the  language  of  the  will  is  precise,  "  all  that  his 
messuage,  &c.  situate,  lying,  and  being,  at  Sutton  Wick ; "  and 
being  precise  as  to  one  hamlet,  nothing  of  the  land  in  the 
other  hamlet  shall  pass.  As  if  a  man  being  seised  of  lands  in  a 
vill,  and  in  two  hamlets  of  the  same  vill,  devise  all  his  lands 
being  in  the  vill,  and  in  one  of  the  two  hamlets  by  name  ; 
nothing  in  the  other  shall  pass.||  Or  if  he  be  seised  of  lands 
called  Hayes-lands  which  extend  into  two  vills,  Cokefield  and 
Granfield,  and  devise  all  his  lands  in  Cokefield  called  Hayes- 
lands,  only  the  lands  in  Cokefield  shall  pass. 11  So,  Street  is  a 
vill,  and  Walton  is  a  vill,  and  both  in  the  parish  of  Street,  a  fine 
is  levied  of  all  his  lands  in  Street,  the  land  in  Walton  does  not 
pass. ft  And  the  award  in  this  case  makes  no  difference, 
because  as  well  before  as  after  the  award  he  had  lands  of  both 
kinds,  and  the  will  mentions  but  one.     And  as  to  the  addition 

t  Doe  v.  Oxenden,  12  R.  R.  619  (3  306,  308  (6  T.  R.  671). 
Taunt.    147) ;    Doe  v.    Greening,   15  ||  Dyer,  261  b. 

li.R.  457  (3  M.  &  S.  171).  %  Woodden  v.  Osbourn,  Cro.  Eliz. 

|  Jones  y.  Newman,  1  Bl.  R.  60.  674. 

§  See  Thomas  y.  Thomas,  3  KB.  tt  Dyer,  261b,  in  notis. 
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Doe  "which  he  lately  purchased  of  Lovibond,"  to  the  *devise  of 
Lyfobd.  "  &U  h*8  messuage,  &c.  at  Sutton  Wick,"  this  is  a  true  reference, 
[  *554  ]  and  the  whole  is  true  if  the  devise  be  limited  to  the  lands  at 
Sutton  Wick,  but  if  it  be  extended  to  those  in  Sutton  Courtney 
also,  it  will  be  true  only  in  some  sort,  but  false  as  to  the  place 
where  the  lands  are  situate.  But  according  to  Lord  Bacon  in 
his  comment  upon  the  18th  maxim,  non  accipi  debent  verba  in 
demonstrationem  falsam,  qua  competunt  in  limitationem  veram, 
the  rule  is,  "  if  I  have  some  land  wherein  all  these  demonstra- 
tions are  true,  and  some  wherein  part  of  them  are  true,  and 
part  false,  then  shall  they  be  intended  words  of  true  limitation 
to  pass  only  those  lands  wherein  all  those  circumstances  are 
true."t 

Jervis,  contra,  argued  that  all  the  lands  passed.  For  the 
devise  includes  lands  of  two  descriptions,  viz.  those  at  Sutton 
Wick,  and  also  those  which  he  purchased  of  Lovibond,  which 
make  together  all  the  lands.  And  the  addition  "  which  he  pur- 
chased of  Lovibond,"  distinguishes  this  case  from  the  cases  cited 
contra,  because  in  them  the  testator  devised  only  one  description 
of  land.  But  here  all  the  lands  having  been  originally  pur- 
chased of  Lovibond,  and  being  held  by  unity  of  title  as  well  as 
of  possession,  and  let  at  one  entire  rent  both  before  and  after 
the  inclosure,  it  is  reasonable  to  suppose  that  the  testator  did 
not  intend  to  separate  them,  but  to  devise  generally  all  the 
estate  which  he  purchased  of  Lovibond  though  he  described  it 
as  at  Sutton  Wick,  that  being  the  place  where  the  capital  mes- 
suage, &c.  was  situate.  And  the  award  under  the  Inclosure 
Act,  coupled  with  the  words  of  this  devise,  raises  a  latent 
[  *555  ]  ambiguity,  because  *it  appears  by  the  award  that  they  are  not 
the  lands  which  he  actually  purchased  of  Lovibond,  but  ex- 
changed lands ;  wherefore  it  became  necessary  to  inquire  what 
the  will  meant  by  the  expression  "  which  he  purchased  of  Lovi- 
bond." And  for  this  purpose  the  notice  to  quit  was  very 
material  to  shew  that  the  will  meant  all  the  lands  comprehended 
in  the  award,  because  it  shewed  that  the  testator  had  dealt  with 
them  as  with  the  lands  actually  purchased  of  Lovibond,  by  con- 
t  Maximp  of  the  Law,  77. 
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tinning  them  in  the  hands  of  the  same  tenant,  and  giving  them  Dob 
all  one  general  local  description  as  being  at  Sutton  Wick,  lypobd. 
Wherefore  this  notice  was  properly  admitted,  according  to  the 
acknowledged  rule  for  explaining  a  latent  ambiguity.!  And  as 
to  Doe  v.  Ozenden,l  and  Doe  v.  Greening  §  the  answer  has 
already  been  given,  for  in  the  one  it  was  simply  a  devise  of 
"  the  estate  in  lands  at  Coscombe,"  in  the  other  of  "  my  estate 
of  Ashton,"  without  any  such  addition  as  in  the  present  case. 

Lord  Ellenbobough,  Ch.  J. : 

"  My  estate  of "  was  a  term  of  much  more  extensive  import 
than  any  of  the  terms  in  the  present  devise,  and  might  make  it 
somewhat  doubtful  whether  it  was  not  meant  as  a  term  of 
general  description,  denoting  all  which  belonged  to  the  estate ; 
as  if  the  devisor  had  said,  my  estate  under  all  the  circumstances 
under  which  I  enjoy  it.  This  devise  points  to  two  distinguishing 
marks  to  denote  the  property,  one  of  local  description,  viz. 
"situate  at  Sutton  Wick,"  the  other,  of  particularity,  viz. 
"which  I  lately  purchased  of  Lovibond."  Certainly  no  argu- 
ment has  been  foregone  which  could  have  been  made  for  the 
defendants,  *and  when  the  argument  first  commenced,  I  was  [*556] 
inclined  to  adopt  as  large  a  construction  as  possible  in  order  to 
prevent  the  estate  from  being  severed.  But  here  the  will  is  fully 
operative  to  pass  the  lands  at  Sutton  Wick,  and  there  is  nothing 
in  the  description  of  them  from  which  any  ambiguity  is  raised 
as  to  the  property ;  for  if  you  look  to  the  words,  "  which  he  pur- 
chased of  Lovibond,"  the  devisor  had  lands  answering  that 
description,  and  also  the  other  description,  if  you  look  to  the 
words,  "situate  at  Sutton  Wick."  So  that  there  is  not  any 
occasion  to  refer  to  extrinsic  evidence  in  order  to  give  this  will 
effect.  If  there  is  no  latent  ambiguity,  I  cannot  see  any  neces- 
sity to  look  beyond  the  terms  of  the  will  in  order  to  give  it  a 
wider  range.  The  argument  of  inconvenience  arising  from  the 
separation  of  the  estate  would  lead  into  much  too  wide  a  field. 
This  is  a  devise  of  his  lands  at  Sutton  Wick,  and  at  Sutton 
Wick  only,  which  were  purchased  of  Lovibond;  not  of  all  his 

t  Beaumont  v.  FeU9  2  P.  Wms.  140.         §  15  E.  E.  457  (3  M.  &  S.  171 ). 
X  12  E.  E.  619  (3  Taunt.  147). 
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Dob        lands  which  were  purchased  of  Lovibond,  but  of  all  at  Sutton 
Ltford.     Wick  which  were  purchased  of  Lovibond. 

Le  Blanc,  J. : 

It  may  very  possibly  be  that  this  testator  intended  to  give 
something  different  from  that  which  the  Court  is  bound  to  say 
he  meant  upon  the  construction  of  this  will.  But  it  is  better 
that  known  established  rules  should  be  abided  by,  than  that  we 
should  admit  parol  evidence,  where  it  is  not  within  the  range  of 
decided  cases,  and  thereby  incur  the  hazard  of  overturning 
ancient  landmarks.  The  question  as  to  the  admissibility  of  the 
evidence  turns  on  this,  whether  there  is  any  latent  ambiguity. 
Now  the  rule  is  clear,  that  if  there  be  a  patent  ambiguity,  that 
[  *557  ]  is,  one  which  *appears  upon  the  will  itself,  it  must  be  deter- 
mined on  the  will,  and  parol  evidence  cannot  be  admitted  to 
explain  it ;  but  where  it  is  a  latent  ambiguity,  that  is,  where  it 
seems  certain  enough  upon  the  will,  but  the  ambiguity  is  raised 
by  some  extrinsic  matter,  there  parol  evidence  may  be  received 
in  order  to  explain  that  which  is  made  doubtful  by  parol.  But 
here  the  extrinsic  matter,  as  it  seems  to  me,  raises  no  ambiguity, 
for  it  does  not  appear,  as  in  the  case  where  there  are  two  persons 
of  the  same  name,  that  here  are  two  hamlets  of  Sutton  Wick,  or 
two  estates  purchased  of  Lovibond ;  and  therefore  to  admit  the 
evidence  in  this  case,  would  be  to  admit  evidence  where  there  is 
no  ambiguity  to  explain.  For  what  is  this  case  ?  The  testator 
became  the  purchaser  of  an  estate  from  Lovibond,  consisting  of 
lands  partly  in  Sutton  Wick,  and  partly  out  of  Sutton  Wick,  and 
these  lands  were  afterwards  in  part  changed,  and  other  part  of 
them  was  not  altered  by  the  award.  At  the  time,  therefore,  of 
making  his  will,  he  had  clearly  some  lands  in  Sutton  Wick 
which  he  purchased  of  Lovibond,  and  in  this  situation  he 
devises  "  all  his  messuage,  farm,  lands,  and  premises  situate  at 
Sutton  Wick,  which  he  purchased  of  Lovibond."  It  is  clear, 
therefore,  that  as  to  those  parts  in  Sutton  Wick  which  were 
unchanged  by  the  award,  namely,  the  house,  homestall,  <fec.  and 
two  acres,  the  will  must  be  operative  to  pass  them,  for  they  were 
the  very  identical  lands  he  purchased  of  Lovibond ;  so  that  this 
property  exactly  corresponds  with  the  description  in  the  will. 
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But  the  rule  laid  down  by  Lord  Bacon  in  his  Maxims,  as  well  as        dob 

several  of  the  cases  cited,  shew  distinctly,  that  if  a  man  pass     ltpord. 

lands  describing  them   by  particular  references,  all  of  which 

references  are  true,  we  cannot  reject  any  one  of  them.    And  yet 

if  we  were  *to  hold  in  this  case,  that  the  lands  out  of  Sutton      C  *558  3 

Wick  passed,  because  they  together  with  those  in  Sutton  Wick 

were  all  purchased  of  Lovibond,  we  should  act  in  defiance  of  this 

rule,  for  we  should  reject  one  part  of  the  description.     This  I 

am  not  inclined  to  do.    It  seems  to  me,  therefore,  that  the  only 

way  of  construing  this  will  is  to  adhere  to  the  established  rule, 

that  where  the  will  is  satisfied  without  it,  the  Court  will  not  go 

into  extrinsic  evidence,  in  order  to  raise  difficulties  as  to  the 

intention,  but  will  construe  it  so  as  to  give  effect  to  every  word 

of  the  devise. 

Bayley,  J. : 

In  devises,  the  rule  of  construction  is,  to  make  use  of  all  the 
words,  and  not  of  part,  and  therefore  where  a  testator  dies  seised 
of  property  which  exactly  corresponds  with  every  part  of  the 
description  given  in  the  devise,  we  are  not  at  liberty  to  resort 
to  extrinsic  evidence  in  order  to  shew  that  he  intended  to  pass 
other  property  which  answers  that  description  only  in  part. 
In  this  case  the  testator  had  property  to  satisfy  the  entire 
description  in  the  will,  and  therefore  we  cannot  reject  a  part  of 
it.  The  purchased  lands  lay  partly  in  Sutton  Courtney  and 
partly  in  Sutton  Wick ;  of  these  the  messuage,  &c.  remained  at 
the  time  of  the  will  as  before  ;  the  lands  were  in  a  great  degree 
changed  by  the  award,  but  two  acres  were  the  same.  Sutton 
Courtney  was  the  more  general  description,  and  if  the  devisor 
had  made  use  of  that,  and  devised  all  his  lands  in  Sutton 
Courtney,  all  his  lands  as  well  in  Sutton  Wick  as  Sutton  Court- 
ney would  have  passed,  because  Sutton  Wick  is  a  subordinate 
description ;  but  he  devises  "  all  that  his  messuage,  farm,  lands, 
&c.  at  Sutton  Wick,  in  the  parish  of  Sutton  Courtney,  which  he 
lately  purchased  of  Lovibond."  *The  testator  having  land  in  [  *559  ] 
Sutton  Wick  in  the  parish  of  Sutton  Courtney,  which  he  pur- 
chased of  Lovibond,  how  should  we  be  warranted  in  saying  that 
he  intended  to  pass  lands  not  in  Sutton  Wick  but  in  Sutton 
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Dob  Courtney  in  the  parish  of  Sutton  Courtney?  We  may  conjee- 
Lyfobd.  tare  that  such  was  his  intention,  but  it  would  be  only  conjecture. 
Perhaps  the  only  word  that  leads  to  this  conclusion  is  the  word 
"  farm,"  which,  as  it  relates  to  an  entire  subject,  may  be  said  to 
require  the  whole  property  beside  that  which  lies  in  Sutton 
Wick  to  compose  it,  and  therefore  the  devise  must  be  carried 
beyond  Sutton  Wick.  But  the  word  is  of  such  indefinite  mean- 
ing that  I  cannot  be  positive  that  the  testator  by  using  it  meant 
to  pass  the  whole.  It  is  unnecessary  to  go  through  the  authori- 
ties, the  general  rule  being  agreed,  that  we  ought  not  to  reject 
any  words,  which  are  capable  of  taking  effect,  that  is,  provided 
there  be  property  to  satisfy  the  entire  description  in  the  will. 

Judgment  for  the  plaintiff. 


isle.        MOEEIS    and    Others,    Assignees    of    SMITH    and 

Feb  9 

— '  Others,   Bankrupts,   v.   CLEASBY. 

[  566  ]  (4  M.  &  S.  566—575.) 

Where  defendant  purchased,  as  broker  for  B.,  the  goods  of  A.,  for 
whom  he  sold  them  under  a  del  credere  commission,  and  did  not  disclose 
at  the  time  the  name  of  A.,  but  disclosed  it  soon  after,  and  afterwards 
paid  A.  the  price :  Held,  that  in  an  action  by  the  assignees  of  B.  to 
recover  the  balance  due  upon  a  resale  of  the  goods  made  by  defendant 
on  account  of  B.,  defendant  was  not  entitled  to  set  off  the  payment 
made  to  A. 

Assumpsit  for  not  rendering  to  the  bankrupts  an  account  of 
the  sale  of  goods  delivered  by  them  to  the  defendant  to  sell,  and 
sold  by  him.  Money  counts.  Flea,  non  assumpsit,  with  a  notice 
of  set-off. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at  the  sittings 
after  Trinity  Term,  1814,  a  verdict  was  found  for  the  plaintiff 
for  1,0901.  Is.  8d.,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

In  October  1810  the  defendant,  a  broker  in  London,  adver- 
tised for  sale  by  public  auction,  on  the  23rd  of  that  month, 
several  lots  of  casks  of  spirit  of  turpentine,  under  certain  printed 
particulars  and  conditions ;  one  of  which  was,  that  the  lot  or  lots 
should  be  cleared  at  the  buyer's  expense  in  fourteen  days  from 
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the  date  of  sale,  and  the  remainder  of  the  purchase-money  to  be      Morris 
paid  on  delivery  in  approved  bills  at  two  months,  allowing  1J     clbllsby. 
per  cent,  discount.    On  the  morning  of  the  sale  the  bankrupts, 
who  were  merchants  in  London,  wrote  to  the  defendant,  direct- 
ing him, — 

"  Provided  the  88  casks  of  turpentine  he  had  for  sale  that  day 
could  be  exported  duty  free,  to  buy  a  part  or  the  whole  for  their 
account,  at  or  under  96/  duty  included.  That  they  expected 
however  he  would  put  them  down  at  the  next  advance  above  the 
highest  real  bidder,  and  that  such  advance  would  be  below  the 
above  limit." 

On  that  day  the  defendant  purchased  at  the  sale  for  the  bank-       [  &67  J 
rupts  66  casks,  and  delivered  them  the  following  contract : 

London,  28rd  October,  1810. 
Bought  this  day  by  order  of  Messrs.  Smith,  Chesmer,  and 
Down,  at  my  public  sale,  83  lots,  66  casks  spirit  of  turpentine, 
per  prices  and  particulars  at  foot. — Revenue,  tare  and  dft. — To 
be  cleared  in  14  days,  and  to  be  paid  for  in  approved  bills  at  two 
months,  allowing  Is.  \  per  cent,  discount. 

(Signed)        Stephen  Cleasby,  Broker. 

This  sale-note  was  delivered  by  the  defendant  to  the  bank- 
rupts on  the  next  day,  and  the  following  account  or  bill  of 

parcels  was  also  delivered  : 

London,  23rd  Oct. 

1810. 

6th  Nov. 
Messrs.  Smith,  Chesmer,  and  Down, 

Bought  at  Stephen  Cleasby's  public  sale, 
Sixty-six  casks  of  turpentine  .         .        .  £1,094    9    4 

Less  1 J  per  cent,  discount     .        .        .        .  13  18    7 

Brokerage  for  buying  £  per  cent. 
Lot  money 


1,080  15 
5    9 
4    2 

9 
5 
6 

£1,090    7 

8 

The  bankrupts  did  not  know  at  that  time  to  whom  the  66 
casks  of  turpentine  belonged,  the  name  of  no  principal  being 
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Morbis      disclosed  to  them,  and  they  knew  in  the  purchase  only  the 

Cluasby.  defendant.  Afterwards,  about  the  6th  of  November,  they  gave 
instructions  to  the  defendant  for  shipping  the  turpentine,  upon 
which  occasion  some  arrangement  respecting  the  shipping  being 

[  *568  ]  *to  be  made,  the  defendant  for  the  first  time  communicated  to 
the  bankrupts  that  the  turpentine  belonged  to  Le  Mesurier  &  Co., 
and  referred  them  to  Le  Mesurier  &  Go.  to  get  the  necessary  docu- 
ments for  shipping  the  goods.  The  bankrupts  however  afterwards 
altered  their  intention  of  shipping  the  turpentine,  and  determined 
to  re-sell  it  here,  and  gave  instructions  to  the  defendant,  as  their 
broker,  to  sell  it  on  their  account,  and  the  defendant  sold  it  accord- 
ingly, received  the  proceeds,  and  afterwards  rendered  an  account 
of  the  sales  to  the  bankrupts.  The  defendant  had  been  employed 
by  Le  Mesurier  &  Co.  to  sell  the  turpentine  for  them  as  their 
broker,  acting  under  a  del  credere  commission,  and  on  the  2nd 
of  February,  1811,  he  paid  them  the  amount,  viz.  1,090Z.  7*.  6cL, 
but  had  no  directions  from  the  bankrupts  either  to  guarantee 
the  payment,  or  to  pay  the  money  to  Le  Mesurier  &  Co. ;  neither 
was  the  del  credere,  or  the  payment,  made  with  their  knowledge 
or  consent,*  nor  did  they  know  of  the  del  credere  until  long  after 
the  turpentine  had  been  re-sold  by  the  defendant  on  their  ac- 
count. The  bankrupts  stopped  payment  on  the  10th  of  January, 
1811,  and  on  the  28th  of  February  a  commission  of  bankruptcy 
was  issued  against  them,  under  which  the  plaintiffs  were  chosen 
assignees.  The  sum  claimed  by  the  plaintiffs  was  1,1522.  4s.  Ad. 
as  the  balance  due  from  the  defendant  upon  the  re-sale  of  the 
turpentine ;  against  which  the  defendant  claimed  to  set  off  the 
payment  made  by  him  to  Le  Mesurier  &  Co. 

And  the  question  was,  whether  the  defendant  is  entitled  to  set 
off  such  payment ;  if  he  be,  then  such  payment  will  settle  the 

[  •©go  ]  account  between  the  parties,  *and  the  verdict  must  be  for  the 
defendant ;  but  if  otherwise,  then  the  verdict  to  stand  for 
1,09(M.  7*.  8d. 

[After  argument  the  Court  took  time  for  consideration  :] 

[  571  ]       Lord  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 
The  pleadings  and  facts  are  stated  so  shortly,  and  so  well  in 
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the  case  delivered  to  the  Judges,  that  they  cannot  be  abridged.      Morbis 

The  point  to  be  decided  is  a  simple  one,  namely,  can  this  claim     olbasbt. 

of  the  defendant  be  allowed  either  as  a  set  off,  or  under  the 

statute  of  5  Geo.  II.  t     The  case  varies  from  that  of  Grove  v. 

Dubois,  1  T.  B.  112,  in  this,  that  the  sale  was  made  by  the 

defendent  as  a  broker,  and  that  the  principal   was  disclosed 

before  any  transaction  on  which  the  defendant's  claim  is  founded, 

took  place.     The  defendant  charges  commission,  which  he  ought 

not  to  have  done  if  the  goods  were  his  own,  and  the  sale  note 

is  signed  Stephen  Cleasby,  broker,  noticing  the  sale  as  made  at 

his  public  sale.     It  is  clear,  therefore,  that  he  was  selling  the 

goods  of  another  person  at  such  his  public  sale,  though  that 

person  was  not  then  named.     The  goods  were  to  be  delivered  in 

fourteen  days,  and  paid  for  on  delivery  in  approved  bills  at  two 

months;   there  was  no  need  to  name  the  principal  till  these 

fourteen  days  were  *expired.     On  their  expiration  (the  6th  of      [  *572  3 

November,  when  the  goods  were  to  be  cleared),  the  documents 

for  the  shipment  were  to  be  procured  ;  the  defendant  then  tells 

the  bankrupts  that  the  goods  belong  to  the  Le  Mesuriers,  and 

refers  them  to  that  house   for  the  documents.      This  is  an 

important  date  in  the  transaction ;  the  bankrupts  were  then  in 

credit  and  continued  so  for  a  month  afterwards :  the  defendant 

wished  to  have  no  trouble  about  the  shipment.     The  disclosure 

is  made,  but  the  goods  were  not  shipped,  and  nothing  appears 

to  have  been  said  or  done  either  by  the  defendant,  or  the  Le 

Mesuriers,  respecting  the  stipulated  mode  of  payment.     The 

question  between  the  parties  is,  did  this  disclosure  make  the 

bankrupts  debtors  to  the  Le  Mesuriers,  and  take  away  from 

the  defendant  the  power  of  paying  the  Le  Mesuriers  so  as  to 

establish  the  present  claim.    The  assignees  say  it  did,  and  rely 

on  the  ordinary  legal  rights  and  obligations  of  principal  and 

factor  in  cases  where  the  principal  is  known.     The  defendant 

contends  it  does  not,  and  relies  on  his  commission  del  credere  as 

his  authority,  though  that  was  not  known  to  the  bankrupts  till 

after  the  defendant  had  reaold  the  goods  on  their  account. 

Whether  the  bankrupts  after  the  disclosure  of  the  principal, 

might  or  might  not,  if  they  had  known  of  the  commission  del 

t  C.  30  (the  statute  then  in  force  relating  to  Bankrupts). 

N  N  2 
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Mourns  credere,  have  paid  the  defendant  safely,  is  not  material  to  the 
Clbasby.  point  now  in  dispute,  nor  whether  the  Le  Mesuriers  could  or 
could  not  have  prevented  their  so  doing.  In  fact  the  bankrupts 
did  not  for  a  long  time  know  of  the  commission  del  credtre,  and 
the  Le  Mesuriers  did  not  interfere.  We  think  that  this  case 
must  be  considered  as  if  the  principal  had  been  disclosed  at  the 
sale.    The  existence  of  some  other  person  as  principal  than  the 

[  *»73  ]  defendant  was  in  effect  then  disclosed.  From  the  *nature  of 
the  contract  it  was  not  likely  that  anything  should  intervene, 
which  could  vary  the  situation  of  the  parties,  or  affect  their 
obligations  and  rights  between  the  day  of  sale  and  day  of 
delivery.  In  fact  nothing  of  that  kind  did  happen,  and  the 
principal  being  disclosed  before  delivery,  before  payment,  and 
before  any  steps  could  be  taken  either  to  remove  the  goods,  or  to 
carry  into  effect  the  mode  of  payment  stipulated  for,  we  are  of 
opinion  that  the  principal  comes  into  his  entire  unabridged 
rights,  and  that  the  several  parties  are  under  the  same  obliga- 
tions to  him  as  if  his  name  had  appeared  on  the  face  of  the 
contract.  If  this  be  so,  the  case  of  Gurney  d  al.  v.  Sharp, 
4  Taunt.  242,  is  a  strong  authority  to  shew  that  the  defendant 
cannot  support  his  claim.  In  that  case  the  factors  had  not 
a  commission  del  credere,  but  were  liable  to  the  vendors  under 
a  special  guarantee,  the  effect  of  which  will  be  spoken  to 
presently.  And  the  buyers  had  accepted  a  bill  drawn  by  the 
principals  for  the  price  at  the  credit  stipulated  for,  which  they 
had  proved  under  the  commission  of  bankrupt.  This  shewed 
that  the  sellers  in  that  case  meant  to  resort  to  the  buyer  in  the 
first  instance,  as  the  Le  Mesuriers  might  undoubtedly  have  done 
here ;  but  the  question  was  there,  whether  the  factor  by  taking 
up  that  acceptance  after  the  credit  expired,  could  acquire  the 
right  of  holding  the  goods,  and  so  paying  himself  20s.  in  the 
pound  at  the  expense  of  the  other  creditors  of  the  bankrupt. 
Here  the  question  is  whether  the  defendant  by  a  voluntary 
payment  made  after  the  stipulated  time  for  credit  expired  can 
acquire  a  right  of  set-off,  or  a  right  under  the  5  Geo.  II.,  which 
will  have  the  same  effect  ?    The  point  to  be  decided  is  the  same 

[  *674  ]      in  both  cases.     We  think  it  was  *properly  decided  in  Gurney  v 
Sharp,  and  that  that  determination  governs  the  present  case. 
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This  Court  gave  some  intimation  of  their  opinion  on  this  point  mobbii 
in  Cumming  v.  Forester,  1  M.  &  S-  494, t  but  as  the  judgment  in  clraaby. 
that  case  was  put  on  another  point  we  only  refer  to  it.  The 
defendant  relies  on  his  commission  del  credere,  or  rather  on 
some  expressions,  which  have  at  different  times  been  reported  to 
have  been  used  by  Judges  of  great  name,  on  the  effect  of  such 
a  commission.  In  correct  language  a  commission  del  credere 
is  the  premium  or  pricq  given  by  the  principal  to  the  factor  for 
a  guarantee,  it  presupposes  a  guarantee.  It  is  precisely  stated 
in  Cumming  v.  Forester,  1  M.  &  S.  495,  t  "That  the  defendants 
in  that  case  at  the  time  of  effecting  the  said  policies  for  Hill 
guaranteed  the  solvency  of  the  plaintiff  and  other  underwriters 
on  the  policies  to  Hill,  and  sent  the  policies  to  Hill  with  their 
guarantee  indorsed  thereon,  and  charged  and  were  allowed  by 
him  a  del  credere  commission  upon  them."  This  term,  however, 
commonly,  though  incorrectly,  is  used  to  express  the  guarantee 
it3elf.  But  whatever  term  is  used,  the  obligation  of  the  factor 
is  the  same ;  it  arises  on  the  guarantee.  The  guarantor  is  to 
answer  for  the  solvency  of  the  vendee,  and  to  pay  the  money, 
if  the  vendee  does  not ;  on  the  failure  of  the  vendee  he  is  to 
stand  in  his  place,  and  to  make  his  default  good.  Where  the 
form  of  action  makes  it  necessary  to  declare  upon  the  guarantee, 
application  to  the  principal  must  be  stated  on  the  record.  In 
all  cases  it  must,  if  required,  be  proved,  though  in  the  case  of  a 
foreigner  very  slight  evidence  may  be  sufficient.  Lord  Mansfield 
is  made  to  say  in  Grove  v.  Dubois,  1  T.  R.  112,  "  That  a  com- 
mission del  credere  is  an  absolute  engagement  to  the  principal 
from  *the  broker,  and  makes  him  liable  in  the  first  instance,  [  *575  ] 
that  there  is  no  occasion  for  the  principal  to  communicate  with 
the  underwriter,  though  the  law  allows  the  principal  for  his 
benefit  to  resort  to  him  as  a  collateral  security."  Some 
expressions  nearly  similar,  and  probably  founded  on  them, 
have  fallen  irom  other  Judges  in  Houghton  v.  Mattheios,  8 
Bos.  &  P.  485,  489.  J  With  all  the  respect  which  is  due  to  Lord 
Mansfield  and  those  Judges,  we  cannot  accede  to  these  pro- 
positions thus  generally  laid  down  without  restriction  or  qualifi- 
cation. The  doctrine  contained  in  them,  as  so  laid  down, 
t  14  R.  R.  511.  J  7  R.  R.  815,  817. 
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Morrib  appears  to  us  to  reverse  the  relative  situations  of  principal  and 
Oleasby.  factor,  and  to  have  a  tendency  to  introduce  uncertainty  and 
confusion  into  the  law  on  this  subject.  The  laxity  of  practice 
mentioned  by  Mr.  Justice  Bdlleb  in  Grove  v.  Dubois  may  have 
prevailed,  as  in  the  case  of  a  foreign  buyer  the  broker  is  most 
probably  the  agent  of  that  buyer,  and  the  principal  is  seldom 
inquired  after.  But  such  practice  cannot  alter  the  legal  rights 
of  parties  arising  on  the  instrument  or  terms  of  their  contract. 
The  principal  must  always  be  debtor,  and  that,  whether  he  is 
known  in  the  first  instance  or  not,  except  where  the  broker  has 
by  the  form  of  the  instrument  made  himself  so  liable.  Upon 
the  whole,  we  are  of  opinion,  that  the  claim  made  by  the 
defendant  in  this  case  cannot  be  supported,  and  that  the  verdict 
must  stand  for  1,090Z.  7*.  8d.  The  same  principle  with  what  is 
here  laid  down  has  been  before  recognized  by  us  in  the  case  of 
Rosier  v.  Eason,  2  M.  &  S.  112,  119.t 
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An  abandonment  made  after  capture,  under  circumstances  which  would 
have  entitled  the  assured  at  the  time  to  recover  as  for  a  total  loss,  is  not 
defeated  so  as  to  become  an  average  loss  only,  by  the  mere  restitution 
and  return  of  the  ship's  hull,  before  action  brought,  if  the  restitution  be 
under  such  condition  as  to  make  it  uncertain  whether  the  assured  may 
not  have  to  pay  more  than  its  worth. 

Assumpsit  upon  two  policies  of  assurance  on  the  ship  Tartar, 
valued  at  9,000/.,  at  and  from  Liverpool  to  Sierra  Leone ;  and  the 
plaintiff  declares  in  three  counts  as  for  a  total  loss ;  in  the  1st, 
by  capture ;  in  the  2nd,  by  arrest,  restraint,  and  detainment  of 
the  persons  exercising  the  powers  of  government  at  Fayal ;  and 
Srdly,  by  capture,  barratry  of  the  mariners,  and  arrest,  &c.  of 
the  Government  at  Fayal ;  and  alleges  in  each  count,  that  he  had 
incurred  further  expense  in  suing,  labouring,  and  travelling  for 
the  recovery  of  the  ship.  Money  counts.  Plea  non  assumpsit  ; 
and  the  defendant  paid  351.  135.  4d.  per  cent,  into  Court.  At  the 
trial  before  Bayley,  J.  at  the  Summer  Assizes  at  Lancaster,  1814, 
there  was  a  verdict  for  the  plaintiff  for  an  average  loss,  with 
liberty  to  him  to  move  to  enter  a  verdict  for  a  total  loss, 

t  14  B.  R.  603. 
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if  the  Court  should  be  of  that  opinion.    And  upon  its  being      M'Iveb 
moved  for  that  purpose,  the  Court  directed  a  special  case  to  be  hbsdebson. 
made,  which  was  this  : 

The  two  policies,  comprising  the  usual  risks  and  provisions, 
were  made  by  the  plaintiff  and  subscribed  by  the  defendant  on 
the  11th  and  16th  of  December,  1818,  upon  the  ship  and  voyage 
mentioned  in  *the  declaration.  On  the  29th  of  December  the  f  *577  1 
Tartar,  with  a  cargo  intended  for  barter  on  the  coast  of  Africa 
for  the  produce  of  that  country,  sailed  from  Liverpool  on  the 
voyage  insured,  manned  with  twenty  mariners,  and  carrying 
sixteen  guns.  On  the  31st  of  January,  1814,  in  her  course  to 
Sierra  Leone,  she  was  captured  by  a  French  frigate.  The  captors 
took  on  board  the  frigate  the  captain  of  the  Tartar,  and  fourteen 
of  her  crew,  and  plundered  or  threw  overboard  a  considerable 
part  of  her  cargo,  the  greater  part  of  her  stores,  provisions,  and 
water,  thirteen  out  of  sixteen  great  guns,  all  her  small  arms,  and 
all  her  ammunition,  her  long  boat,  instruments,  register,  an'l  all 
her  papers,  except  the  log-book.  The  French  commander  then 
gave  her  up  thus  plundered  to  the  master  of  a  Portuguese 
schooner,  which  he  had  previously  captured  and  burnt,  putting 
on  board  the  captain  of  the  Tartar  and  fourteen  of  his  crew, 
fourteen  other  British  sailors,  the  Portuguese  captain,  and 
twenty-one  of  his  crew.  The  French  commander  ordered  the 
Portuguese  captain  to  make  for  the  nearest  land,  which  was 
Buona- Vista.  The  Tartar  was  left  by  the  frigate  very  short  of 
provisions  and  water,  and  with  only  an  old  chart  and  quadrant, 
and  in  this  state  reached  Buona-Vista  on  the  second  day  after 
she  parted  from  the  frigate,  where  she  took  in  such  provisions 
and  water  as  could  be  procured  by  bartering  part  of  the  cargo 
left  on  board  by  the  French.  After  staying  one  day  at  Buona- 
Vista  she  sailed  for  Madeira,  but  the  crew  being  ungovernable, 
and  often  drunk,  rose  and  insisted  on  going  to  one  of  the  western 
islands,  and  she  accordingly  sailed  for  Fayal,  and  arrived  there 
on  the  21st  of  February.  There  was  no  discipline  on  board,  but 
such  command  as  there  was,  was  exercised  by  the  *captain  of  [  *678  ] 
the  Tartar.  As  soon  as  she  reached  Fayal  the  Portuguese  master 
laid  claim  to  the  vessel,  and  to  what  remained  of  the  cargo  as  his 
property,  in  consequence  of  the  donation  of  the  French  com- 
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H'Iteb  mander,  and  instituted  proceedings  in  the  ordinary  Court  there. 
Hexdehsoh.  A  few  days  after  her  arrival  the  ship  and  cargo  were  seized  under 
a  written  warrant  from  the  Court,  and  Portuguese  colours  hoisted. 
The  Portuguese  master  petitioned  to  land  the  cargo  in  order  to 
sell  a  part  for  the  support  of  himself  and  crew,  they  being  then 
out  of  all  provisions  and  water.  This  claim  the  captain  of  the 
Tartar  resisted,  but  the  ship  was  detained  at  Fayal  during  the 
proceedings  in  the  Admiralty  Court  there.  On  the  10th  of 
March  the  captain  of  the  Tartar  wrote  to  the  plaintiff  to  com- 
municate the  then  state  of  affairs,  and  added  that  he  had 
leave  to  land  the  remaining  part  of  his  cargo,  and  to  sell  it  for 
the  benefit  of  those  whom  it  might  ultimately  concern,  and  that 
he  hoped  all  would  soon  be  settled.  On  the  1st  of  April  sentence 
was  pronounced  by  the  Court  in  favour  of  the  captain  of  the 
Tartar ;  against  which  sentence  the  Portuguese  master  insisted 
on  appealing.  The  letter  written  by  the  captain  of  the  Tartar  on 
the  10th  of  March  reached  the  plaintiff  on  the  4th  of  April,  and 
the  plaintiff  immediately  communicated  it  to  the  defendant,  and 
the  other  underwriters,  and  gave  them  notice  that  he  abandoned  to 
them  the  ship  and  cargo,  and  demanded  a  settlement  as  for  & 
total  loss,  which  abandonment  the  defendant  and  the  other 
underwriters  refused  to  accept.  The  remaining  part  of  the  cargo 
was  landed  and  sold  at  Fayal,  and  the  disbursements  of  ship  and 
crew,  and  the  law  expenses,  were  paid  thereout,  and  the 
remainder  the  captain  of  the  Tartar  was  obliged  to  leave  in  the 
[  *579  ]  hands  of  a  Portuguese  *to  answer  the  Portuguese  master's  farther 
appeal,  in  order  to  obtain  the  release  of  his  ship.  From  the  loss 
of  her  cargo,  and  the  other  causes,  and  the  want  of  stores  which 
could  not  be  procured  at  Fayal,  the  original  voyage  became  im- 
practicable. On  the  11th  of  May,  and  not  before,  the  captain  of 
the  Tartar  got  possession  of  the  ship,  and  on  the  12th  she  sailed 
from  Fayal  for  Liverpool,  and  arrived  at  Liverpool  on  the  29th. 
When  she  left  Fayal,  she  could  not  have  been  sold  there  for  more 
than  600/.,  but  was  worth,  to  be  sold  in  Liverpool,  1,8C0J.  The 
expense  of  navigating  her  from  Fayal  to  Liverpool  was  221L 
The  sum  deposited  at  Fayal  was  427/.  18*.  9c/.,  which  is  to  abide 
the  event  of  the  appeal.  The  appeal  is  against  the  sentence 
ordering  restitution  of  the  ship  and^cargo  to  the  captain,  and  this 
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appeal  is  still  pending.    The  writ  in  this  action  was  sued  out  on      H'Ivbb 
the  8rd  of  June,  1814.    The  money  paid  by  the  defendant  into  hbxdkbsow. 
Court  is  more  than  sufficient  to  pay  his  proportion  of  the  loss, 
supposing  it  to  be  an  average  loss. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  as  for  a  total  loss.  If  the  Court  should  be  of  opinion 
that  he  is,  the  rule  to  be  absolute ;  if  otherwise,  the  rule  to  be 
discharged  ;  with  liberty  to  turn  the  case  into  a  special  verdict. 

This  case  was  argued  in  last  Trinity  Term  by  Joy  for  the 
plaintiff,  and  Richardson  for  the  defendant.  For  the  plaintiff  it 
was  argued,  1st,  that  this  was  a  total  loss  at  the  time  of  abandon- 
ment. For  at  that  time  the  ship  was  captured,  plundered,  dis- 
mantled, and  given  away ;  stripped  of  her  cargo,  stores,  pro- 
visions, arms,  ammunition,  charts,  and  instruments,  without  the 
possibility  of  *replacing  them ;  no  part  of  her  trading  performed ;  [  *580  ] 
the  renewal  of  her  voyage  impracticable ;  the  ship  itself  in  the 
possession  of  a  foreigner ;  every  thing  gone  but  the  hull,  with 
little  probability  of  its  being  restored,  except  at  a  ruinous  expense. 
And  if  all  these  circumstances  combined  do  not  amount  to  a  total 
loss,  what  is  it  that  shall  constitute  a  total  loss,  to  entitle  an  assured 
to  abandon  ?  2ndly,  If  the  abandonment  was  well  made,  the 
plaintiff's  right  to  recover  shall  not  be  defeated  by  subsequent 
events.  For  by  the  abandonment  the  plaintiff  acquired  a  right 
to  enforce  his  indemnity  from  the  underwriter  presently,  because 
an  abandonment  is  in  the  nature  of  a  present  demand  ;  and  "  as 
a  present  demand  cannot  properly  be  made  without  a  present 
right,  if  there  is  a  present  right  there  is  a  corresponding  obliga- 
tion to  accede  to  it  de  prasenti"!  It  is  true  that  "  to  authorize 
an  abandonment  there  must  be  actually  a  total  loss,  or  in  the  high- 
est degree  probable,  at  the  time  of  abandonment ;  "J  but  the  right 
of  action  does  not  depend  on  the  abandonment's  being  accepted, 
but  only  upon  its  being  properly  made.  For  all  the  foreign 
jurists  agree  that  abandonment  once  made  on  valid  grounds  is 
irrevocable  by  both  parties.     Thus  Guidon,  §  "  a  ship  arriving  at 

t  Per  Lord  Eldon,  C,  Smith  v.      Anderson  v.  Wallis,  14  E.  R.  642  (2 
Robertson,  14  E.  E.  177  (2  Dow,  474).      M.  &  S.  240). 
t  PerLordELLEXBOBOUGH,Ch.  J.  §  0.  7,  Ait.  12. 
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M'Iver      a  port  of  safety  after  abandonment  made,  must  belong  with  all 

Henderson.  ^er  profits  to  the  underwriters ;  "  and  in  the  terms  of  Valin,  t 

"  by  reciprocity  of  reason  after  abandonment  declared  the  assurer 

cannot  under  pretext  of  the  return  of  the  vessel  dispense  with 

[  •ssi  ]  paying  the  sum  insured."  So  Emerigon,t  *  "My  ship  is  taken; 
I  have  abandoned;  it  is  released  by  the  captor,  or  otherwise 
regains  its  liberty ;  my  underwriters  are  entitled  to  the  benefit  of 
such  abandonment  without  any  power  in  me  to  deprive  them  of 
it  under  pretext  of  the  return  of  the  vessel.  By  identity  (identite) 
of  reason  I  have  a  right  to  compel  them  to  the  payment  of  the 
sum  insured,  without  any  power  in  them  to  defend  themselves 
under  the  same  pretext."  And  it  is  added,  "  Abandonment  once 
made  is  irrevocable."  Also  Pothier,§  "  Abandonment  transfers 
the  property  irrevocably  to  the  underwriters ; "  and  Guid.,|| 
"  It  is  equivalent  to  a  transfer ;  "  and  Valin  says,1T  "  I  cannot 
abandon  a  ship  captured  on  condition  that  if  re-captured  she 
shall  still  belong  to  me;"  and  again,  "  After  abandonment 
declared  (signifie)  the  effects  insured  belong  to  the  assurer ;  "t  t  and 
Emerigon,  referring  to  Valin,  adds,  "  This  transfer  of  property  is 
of  the  very  essence  of  abandonment."  Thus  it  appears  that  the 
time  of  abandonment,  and  not  the  time  of  action  brought,  is  the 
period  to  determine  the  right  of  the  assured  to  recover  for  a  total 
loss ;  and  it  was  resolved  in  Dom.  Proc.  that  an  assured  may 
abandon  notwithstanding  the  ship  is  in  safety  for  the  benefit  of 
the  owners. H  Bainbridge  v.  Nielson§§  was  decided  upon  the 
ground  that  the  assured  abandoned  under  a  mistake  of  fact ;  so 
that  the  abandonment  was  not  well  made,  and  the  ship  after- 
wards arrived  and  earned  her  freight.  Also  granting  that  an 
unconditional  restitution  of  the  ship  might  have  made  a  difference, 

[  *582  ]  there  is  ^nothing  like  it  in  this  case,  for  non  constat  at  this 
moment  that  the  assured  will  succeed  in  the  appeal ;  and  the 
restitution  is  fettered  with  a  pledge  dependent  upon  the  result  of 
the  appeal. 

t  Art.  60.  ||  0.  7,  Art.  3. 

%  Traite  des  Assur.  c.  17,   s.  6,  %  Art.  47. 

where  note   that   the   reference  to         ft  Art.  60. 

Poth.  Traite  du  Contrat  d'Aeeor.No.  \%  Broum  v.  Smith,  14  E.  B.  78 

138,  ought  to  be  No.  135.  (1  Dow,  349). 

§  Trait6  duContratd'Assur.  No.  35.  §§  10  B.  B.  316  (10  East,  329). 


vol.  xvi.]         1816.    K.  B.    4  M.  &  S.  682—583.  555 

For  the  defendant,  it  was  denied  that  the  abandonment  was  mtver 
well  made.  For  after  the  capture,  the  ship  was  again  resumed  hendkbson. 
by  her  crew,  and  the  captain  had  the  command  of  her  ;  and  as 
to  the  donation  made  by  the  French  commander,  it  cannot  be 
supposed  that  this  conferred  any  right,  and  so  the  Court  at  Fayal 
determined ;  and  though  an  appeal  has  been  made  against  this 
determination,  and  a  deposit  required  of  the  assured,  it  never  can 
be  presumed  that  the  result  of  that  appeal  will  be  contrary  to  all 
justice,  so  as  to  bring  the  deposit  into  hazard.  And  the  captain 
so  far  from  considering  it  a  total  loss  writes  that  he  hoped  all 
would  soon  be  settled.  But  in  order  to  warrant  an  abandon- 
ment the  assured  must  be  ousted  of  his  possession  in  such  a  way 
as  to  be  in  its  nature  permanent ;  and  therefore  an  embargo  is 
not  necessarily  a  good  cause  of  abandonment,  t  And  here  the 
detention  was  temporary,  viz.  to  abide  the  event  of  the  Portuguese 
master's  claim,  and  the  ship  has  since  been  liberated,  and  arrived 
at  her  port,  and  the  defendant  has  paid  his  proportion  of  the 
actual  damage.  And  if  at  the  time  of  bringing  the  action,  the 
plaintiff  has  been  indemnified,  what  pretence  has  he  for  main- 
taining it  ?  As  if  a  creditor  insure  the  life  of  his  debtor,  to  the 
extent  of  his  debt,  and  after  the  death  of  the  debtor,  is  paid  the 
debt,  he  cannot  recover  against  the  underwriter.  I  Or  if  that  which 
is  in  its  inception  a  temporary  loss,  turn  out  subsequently,  *and  [  *58S  ] 
before  action  brought,  to  be  only  a  partial  loss,  the  assured  shall 
not  by  reason  of  his  abandonment,  while  the  loss  was  temporary, 
be  entitled  to  recover  as  for  a  total  loss.§  As  to  Brown  v.  Smith, 
perhaps  it  was  considered  that  the  ship  was  held  for  the  benefit 
of  all  parties ;  if  not  so,  it  seems  contrary  to  Parsons  v.  Scott\\ 

and  other  cases. 

Cur.  adv.  vtdt. 

Lord  Ellenboeough,  Gh.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 

This  was  an  action  upon  two  policies  of  assurance  underwritten 
by  the  defendant  on  the  ship  Tartar,  brought  to  recover  a  total 

t  See  M'Carthy  v.  Abel,  7  B.  E.  §  Bainbn'dge  v.  Neihon,  10  E.  E. 

711  (5  East,  388).  316  (10  East,  329). 

t  Oodsall  v.  Boldero,  9  Eaat,  72.  ||  11  E.  E.  610  (2  Taunt.  363, 365). 
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M'Ivbb  loss,  and  the  question  upon  the  facts  stated  in  the  case  is,  whether 
Hrndkhsos.  the  plaintiff  is  entitled  to  recover  as  for  a  total  loss,  or  whether 
it  be  an  average  loss  only.  (Here  his  Lordship  stated  the  case.) 
It  has  not  been  disputed,  nor  can  it  with  any  colour  of  argument 
l>e  contended,  that  on  the  4th  of  April,  1814,  there  was  not  a 
sufficient  ground  for  the  abandonment  of  the  ship,  which  was 
on  that  day  made  to  the  underwriters.  The  ship  had  been 
captured,  plundered  of  thirteen  out  of  sixteen  of  her  guns,  and 
of  her  stores,  and  possession  of  her  was  not  restored  till  after- 
wards, t.e.,  on  the  11th  of  May,  1814.  But  it  has  been  argued, 
that  as  a  contract  of  assurance  is  a  contract  of  indemnity,  there- 
fore the  nature  of  the  damnification  at  the  time  when  the  action 
is  brought  is  to  be  regarded  as  the  criterion  of  the  right  to 
recover  as  for  a  total  loss ;  and  if  at  that  time  what  had  ante- 
cedently been  a  total  loss  had  by  subsequent  events  ceased  to 

[  *584  3  be  so,  and  had  *become  an  average  loss  merely,  that  a  compen- 
sation as  for  an  average  loss  could  alone  be  recovered ;  and  the 
case  of  Godsatt  v.  Boldero,  9  East,  72,  principally  decided  upon 
the  authority  of  Lord  Mansfield  in  Hamilton  v.  Mendez,\  as  to 
this  point,  and  the  case  of  Bainbridge  v.  Neilson,  10  East,  829,! 
were  cited  for  this  purpose.  But  in  the  former  of  those  cases  all 
cause  of  damnification  had  ceased  before  the  action  brought,  and 
in  the  latter  (which  was  an  action  as  for  a  total  loss  upon  a 
capture  and  abandonment  as  here)  there  was  an  entire  restitution 
of  the  ship  insured  in  an  undamaged  state,  and  she  afterwards 
earned  her  freight;  so  that  all  pretence  of  total  loss  with 
reference  to  the  time  of  bringing  the  action  had  in  that  case 
ceased.  Here  the  guns  and  stores  taken  out  of  the  ship  were 
never  restored,  her  voyage  was  completely  lost,  and  the  ship 
itself  was  never  fully  liberated  and  restored  but  upon  an  actual 
deposit  of  a  large  sum,  viz.  4271.  18*.  9d.  to  abide  the  event  of 
the  appeal  as  to  the  entire  right  of  the  property  in  the  ship  itself, 
and  subject  to  the  risk  not  only  of  the  plaintiff's  losing  that 
deposit,  but  of  being  condemned  in  damages  to  a  much  larger 
and  indefinite  amount.  Under  these  circumstances  what  can 
be  said  to  be  tbe  limit  of  the  plaintiff's  loss?  If  it  is  an  average 
loss,  who  can  state  the  amount  of  such  average?  And  if  not  a 
t  2  Burr.  1198.  J  10  E.  E.  316. 
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total  loss,  by  what  circumstance  and  to  what  amount  is  it  placed  M'Ivbr 
below  that  standard  ?  The  mere  restitution  of  the  hull,  if  the  hrkderbox. 
plaintiff  may  eventually  pay  more  for  it  than  it  is  worth,  is  not 
a  circumstance  by  which  the  totality  of  the  loss  is  reducible  to 
an  average  one.  If  no  abandonment  had  been  already  made,  do 
not  sufficient  circumstances  exist  in  this  case  to  warrant  an 
original  abandonment  at  the  present  moment  ?  The  *voyage  is  [  •585  ] 
lost ;  the  cargo  which  was  to  be  conveyed  in  the  ship,  is  wholly 
gone ;  she  is  stripped  of  a  great  part  of  her  necessary  equipment, 
stores,  and  furniture,  and  the  ultimate  recovery  of  anything  is 
uncertain,  and  attended  with  the  trouble,  expense,  and  hazard 
of  litigation.  And  can  it  be  said  that  the  effect  of  an  abandon- 
ment, unquestionably  competent  to  have  rendered  the  loss  a 
total  loss  recoverable  as  such  at  the  time  it  waB  made,  can  be 
frustrated  and  disappointed  by  the  continuance  in  part  of  the 
same,  and  the  occurrence  in  part  of  other  accessory  causes  of 
loss  of  a  similar  kind  ?  It  appears  to  us  that  there  existed  at 
the  time  of  the  abandonment,  at  the  time  of  the  action  brought, 
and  that  there  continue  to  exist  at  the  present  moment,  circum- 
stances fully  sufficient  to  entitle  the  plaintiff  to  recover  as  for  a 
total  loss. 

RuU  absolute. 
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w'6-  HORNE  v.  SMITH. 

Jan.  25. 
(6  Taunt.  9—11 ;  S.  C.  1  Marshall,  410-411.) 

[  9  ]  The  Court  will  not  grant  an  attachment  against  a  witness  for  dis- 

obedience to  a  subpoena,  unless  it  be  a  clear  case  of  contempt. 

A  subpcena  was  Served  on  Knight,  a  high  constable,  at  his 
house  in  Hampshire,  twenty-four  miles  distant  from  Winchester, 
[  *io  ]  seven  days  before  the  assizes,  ^requiring  him  to  attend  there 
upon  the  trial  of  this  cause  as  a  witness  for  the  plaintiff.  He 
used  contemptuous  language  of  the  plaintiff  and  the  person  who 
served  it,  and  refused  to  come.  At  three  o'clock  on  the  com- 
mission day,  a  copy  of  the  subpoena  was  again  served  on  him 
with  11. ,  and  again  at  eight  in  the  evening  with  3Z.,  both  of 
which  sums  he  refused  to  accept,  as  being  too  little.  There  was 
no  public  conveyance  from  his  abode  to  Winchester,  he  was 
accustomed  to  travel  on  horseback,  but  had  lent  his  horse  to 
another  to  attend  at  Winchester  as  high  constable  in  his  stead, 
and  he  omitted  to  appear  on  the  trial.  Best,  Serjt.,  had  in  the 
last  Term  obtained,  under  these  circumstances,  a  rule  nisi,  for 
an  attachment  against  the  witness ;  against  which  Pell,  Serjt., 
now  shewed  cause :  he  cited  Fuller  v.  Prentice,  1  H.  BL  49,  t 
Chajwnan  v.  Paynton,  13  East,  16,  n.  \  and  Bowles  v.  Johnson, 
1  BL  Rep.  87,  to  shew  that  when  the  subpcena  is  served, 
sufficient  must  be  tendered  to  bear  the  witness's  expenses  out 
and  home. 

Best,  in  support  of  his  rule : 

It  has  not  been  the  practice  to  tender  the  whole  of  the 
expenses  when  the  subpoena  has  been  Berved ;  nevertheless 
attachments  have  been  granted  in  this  Court.  He  relied  on  the 
witness's  injurious  expressions,  and  observed,  he  had  not  dis- 
affirmed what  the  plaintiff  swore,  that  he  believed  the  witness 
t  2  R.  R.  715.  %  12  B.  E.  297,  ». 
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omitted  to  come,  for  the  purpose  of  defeating  the  plaintiff  of  his  Horne 
action.  The  Bum  tendered  was  sufficient  for  his  expenses  to  Smith. 
Winchester  and  back,  having  regard  to  the  distance. 

Per  Cubiam  : 

It  was  not  necessarily  certain  that  the  cause  would  be  tried 
the  first  day,  and  the  witness  must  have  sufficient  for  his  sub- 
sistence during  his  probable  stay  there.  It  must  be  a  perfectly 
clear  case  to  call  *for  an  attachment,  which  is  an  exercise  of  the  [  #11  ] 
Court's  extraordinary  jurisdiction :  and  it  is  not  usual  to  grant 
it  for  injurious  expressions.  This  is  not  a  question  of  extorting 
an  unreasonable  sum  of  money.  We  are  not  prepared  to  say 
that  sufficient  money  must  be  tendered  with  the  subpoena. 
Many  circumstances  may  be  stated  by  the  witness  to  make  more 
necessary,  such  as  his  health,  &c.  But  in  this  case  the  subpoena 
was  served  seven  days  before  the  trial:  no  sufficient  sum  was 
then  tendered.  It  is  not  pretended  that  sufficient  was  tendered 
till  eight  in  the  evening  before  the  day  of  the  trial,  which  was  to 
be  at  twelve  the  next  day.  The  witness  had  then  no  manner  of 
conveyance  of  his  own,  for  he  had  lent  his  horse.  If  the  plain- 
tiff feels  he  has  lost  any  thing  by  Knight's  non-attendance,  he 

may  still  bring  his  action. 

Rule  discharged. 


CIRAGNO  v.   HASSAN.f  isi*. 

(6  Taunt.  20  ;  S.  0.  1  Marshall,  421.)  •/*»J*. 

Security  for  costs  is  not  exacted  so  long  as  the  plaintiff  remains  in         f  20  1 
this  country. 

Seefherd,  Solicitor-General,  moved  that  the  plaintiff,  who 
was  a  Greek  sailor  on  board  a  Turkish  vessel  of  Smyrna,  whereof 
the  defendant  was  master,  might  give  security  for  costs  in  this 
action,  which  was  brought  to  recover  wages  for  the  plaintiff's 
labour  as  a  mariner.  He  would  have  gone  into  the  circum- 
stances of  the  case,  which,  as  sworn  to,  shewed  that  nothing  was 

t  Referred  to  in  the  judgment  of      a  judgment  containing  a  full  review 
THE8IGE&,  L.  J.,  in  Redonio  v.  Chay-      of  the  authorities. — E.  0. 
for(187tf)  4   Q.   B.   Div.  453,  455, 
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Cibaqko     due,  and  that  the  plaintiff  had  been  guilty  of  mutiny,  and  was 
Hassan,     about  to  leave  this  country.     He  admitted  he  had  found  no  case 

where  security  had  been  granted  while  the  plaintiff  remained  in 

this  country. 

The  Court  held,  first,  that  they  could  not  decide  motions  for 

this  purpose  according  to  the  merits  of  the  case,  and  secondly, 

that  security  for  costs  was  never  exacted  on  the  ground  that  the 

plaintiff  was  about  to  go  abroad.    It  was  necessary  that  he 

should  actually  have  left  the  country. 

RuU  refuted. 


1815.  WILSON  v.   FOKSTER 

Feh-  L  (6  Taunt.  25—29 ;  8.  0.  1  Marshall,  426-429.) 

[  25  ]  The  seizure  and  sale  of  a  vessel  by  a  neutral  state,  no  sentence  of 

condemnation  by  any  competent  Court  being  shewn,  does  not  change 
the  property. 

Therefore,  where  in  such  a  case  the  master  had  re-purchased  the 
vessel,  though  he  acted  without  authority  from  the  assured,  who  refused 
to  accept  the  ship  or  repay  him  the  price,  the  assured  who  had  not 
abandoned,  was  not  permitted  to  recover  for  a  total  loss. 

This  was  an  action  on  a  policy  subscribed  by  the  defendant 
for  2001.,  on  the  ship  Agatha,  valued  at  2,100Z.,  and  freight 
valued  at  900Z.,  from  Liverpool  to  her  port  of  discharge  in  the 
Baltic  and  Gulf  of  Finland,  against  all  risks  until  the  cargo 
should  be  safely  warehoused  at  the  final  ports  or  places  of  dis- 
charge, and  at  the  free  disposal  of  the  consignee.  The  declara- 
tion averred  interest  in  the  plaintiff,  and  a  total  loss  of  ship 
and  freight  by  seizure  and  arrest  of  the  ship  and  the  goods  she 
t*2*  ]  had  on  board,  near  Pillau,  by  persons  unknown,  *and  contained 
a  count  for  money  had  and  received.  The  defendant  paid 
generally  into  Court  110Z,  At  the  trial  before  Gibbs,  Ch.  J., 
at  Guildhall,  at  the  sittings  after  Easter  Term,  1814,  a  verdict 
waB  found  for  the  plaintiff  for  200 J.,  subject  to  a  case.  The 
plaintiff  was  sole  owner  of  the  Agatha,  which  sailed  with  a  cargo 
of  goods,  taken  in  on  freight  at  Liverpool,  for  Pillau.  In  her 
course  she  was  run  down  by  another  vessel,  and  lost  an  anchor 
and  cable,  and  was  otherwise  damaged.  She  arrived  in  Pillau 
roads,  and  after  running  upon  the  bar  and  increasing  her  damage, 
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she  sailed  into  Pillau  harbour,  where  she  was  immediately,  with      Wilsok 

her  cargo,  seized  by  the  officers  of  the  Government  there ;  the     fobstbr. 

crew  were  discharged,  and  the  master,  whose  residence  was  at 

Pillau,  remained  there,  but  had  no  command  over  her,  and  did 

not,  nor  could  use  any  means  to  recover  the  possession  of  the 

ship  on  account  of  hiB  owner  until  the  1st  of  April,  1811,  when 

the  maritime  Court  at  Pillau  put  up  to  public  sale  by  auction 

the  ship  Agatha,  detained  by  the  Prussian  Government  at  Pillau. 

The  master  at  that  sale  became  the  purchaser  for  552  rix  dollars, 

on  payment  of  which  the  ship  was  delivered  to  him,  and  he  was 

at  liberty  to  sail  with  her  from  Pillau  in  any  direction  he  thought 

fit;  and  he  had  the  command  of  her  in  the  same  manner  as 

before  her  seizure.    The  vessel  was  not  then  in  a  sea-worthy 

state,  or  capable  of  prosecuting  her  voyage  in  the  Baltic,  or 

returning  to  Great  Britain,  without  being  repaired.     The  master, 

being  examined  as  a  witness,  stated  that  he  recovered  possession 

of  the  ship  by  so  purchasing  her,  and  that  in  his  judgment  it 

was  the  most  advantageous  course  that  could  be  taken  for  his 

owner,  to  recover  the  possession  of  her  by  paying  that  sum  at 

the  auction,  on  which  occasion  he  considered  himself  as  acting 

as  the  owner's  agent.    He  had  been  appointed  master  by  the 

owner,  with  the  same  authority  *as  masters  of  ships  are  usually       [  *27  ] 

entrusted  with.    Having  taken  possession  of  her,  he  caused  her 

to  be  repaired,  and  navigated  her  safely  home  to  London.    The 

owner  had  notice  that  she  was  arrived  in  the  Thames,  and  that 

the  master  held  her  there  for  him,  and  on  his  account,  and  was 

ready  to  have  delivered  her  up  to  him  or  his  agents,  if  it  had 

been  required ;  and  the  owner  might  then,  if  he  had  thought  fit, 

have  had  possession  of  the  ship  in  a  perfectly  safe  and  sea- worthy 

state.    A  bottomry  bond  had  been  given  by  the  master,  at  Pillau, 

for  the  money  with  which  he  had  repurchased  the  ship,  which 

the  owner  refused  to  pay :  after  the  ship's  arrival,  that  bond  was 

put  in  suit  in  the  Court  of  Admiralty,  and  the  vessel  was  taken 

possession  of  by  the  marshal  of  that  Court.    On  the  2nd  of 

December,  1812,  a  decree  of  sale  was  made  in  favour  of  the 

holder  of  the  bottomry-bond,  and  on  the  21st  January  following 

a  commission  of  sale  was  issued,  under  and  in  pursuance  of 

which  the  ship  was  sold  by  public  auction  at  Hull,  and  the  proceeds 
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Wilson      of  the  sale,  and  the  whole  of  the  homeward  freight,  were  paid 
Fobbtbb.     over  ^y  t'le  registrar  of  the  Court  of  Admiralty  to  the  holder  of 
the  bottomry-bond  under  that  decree.    It  was  admitted  that  the 
plaintiff  was  entitled  to  a  total  loss  on  the  freight. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  a  total  loss,  or  only  an  average 
loss  upon  the  ship.  If  the  former,  the  verdict  was  to  stand  for  90/. 
residue  of  the  200Z.,  after  deducting  the  1101.  paid  into  Court ;  if 
the  latter,  the  damages  were  to  be  reduced  to  such  sum  as  an 
arbitrator  should  ascertain,  and  if  the  same  should  not  exceed 
55J.  per  cent.,  a  verdict  was  to  be  entered  for  the  defendant. 

Len89  Serjt.,  for  the  plaintiff,  argued  that  the  repurchase  of 
[*28]  the  vessel  was  not  an  act  within  the  scope  *of  the  master's 
authority,  and  that  he  could  not,  by  constituting  himself  agent 
for  his  owner,  bind  his  owner  by  an  act  which  the  latter  refused 
to  ratify.  He  admitted  that  an  ordinary  capture,  followed  by  a 
recapture,  would  not  divest  the  property  of  the  ship  out  of  the 
assured.  But  in  this  case  the  Prussian  Government  had  by  their 
sentence  of  condemnation  absolutely  changed  the  property,  and 
it  was  indifferent  to  the  underwriters  whether  at  the  sale  made 
under  that  sentence  the  master  or  any  other  person  had  been 
the  purchaser.  This  was  distinguishable  from  the  case  of 
Ml Masters  v.  Shoolbred9\  because  there  the  captors  had  been 
a  month  in  possession  before  the  re-sale.  This  was  a  completely 
new  title. 

Vaughan,  Serjt.,  contra,  was  stopped  by  the  Court. 

Gibbs,  Ch.  J. : 

There  is  another  question  here,  whether  the  assured,  the  ship 
being  restored  to  them,  have  not  a  right  to  take  possession  of 
her  ?  What  is  there  to  alter  the  property  ?  Supposing  that  she 
had  been  condemned  by  a  judgment  in  any  Court  of  Prussia,  on 
any  fiscal  law  of  that  country,  it  alters  the  property,  but  here  it 
does  not  appear  that  there  is  any  such  judgment ;  and  the  mere 
seizing  and  selling  does  not  create  a  forfeiture,  nor  change  the 
property.  Here  was  no  war,  and  the  question  is,  whether  in 
t  5  E.  E.  735  (1  Eep.  237). 
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that  case,  the  ship  being  taken  by  violence,  and  the  plaintiff      Wilson 

getting  it  back,  the  property  is  not  unchanged.    Suppose  the      fobstkk. 

assured  chose  to  take  to  the  property,  could  the  master  stand 

out  against  them,  as  having  bought  her  under  a  good  title  ?    On 

the  case,  as  it  stands,  there  appears  only  an  unlicensed  seizure 

of  this  vessel.    The  captain  purchases  her  from  those  who  have 

seized  her,  and  has  brought  her  home :  the  former  owners  have 

a  right  to  say  that  the  ship  having  *been  bought  of  those  who  had       [  *29  ] 

seized  her,  still  continues  their  property.    I  do  not  know  that  the 

ransom  here  was  illegal,  so  not  like  the  case  of  Parsons  v.  Scott  A 

That  was  illegal  by  the  Act  of  Parliament  against  ransom. 

Judgment  for  the  defendant,  subject  to   the  arbitrator's 
award  on  the  amount  of  the  average  costs. 


SUTTON  v.   CLAEKE.  j£15; 

(6  Taunt.  28— 44 ;  S.  0.  1  Marshall,  429—440.)  —  ' 

Tort  feasors  who  unite  in  an  injurious  act,  may  be  sued  singly.  [  29  ] 

One  who  in  the  exercise  of  a  public  function  without  emolument,  J 
which  he  is  compellable  to  execute,  acting  without  malice,  and  accord- 
ing to  his  best  skill  and  diligence,  and  obtaining  the  best  information 
he  can,  does  an  act  which  occasions  consequential  damage  to  a  subject, 
is  not  liable  to  an  action  for  such  damage. 

The  trustees  of  a  turnpike  road,  empowered  to  make  watercourses  to 
prevent  the  road  from  being  overflowed,  directed  their  surveyor  to  pre- 
sent a  plan  for  carrying  off  the  water  of  a  brook :  he  recommended,  and 
they  caused  him  to  make,  a  channel  conducting  the  water  into  the 
ordinary  fence  ditches  of  the  plaintiff's  land.  These  were  insufficient 
to  discharge  the  water,  so  that  the  plaintiff's  land  was  flooded.  Held 
that  no  action  lay  against  the  chairman  of  the  trustees  who  signed  the 
order  for  the  work. 

This  was  an  action  upon  the  case.    The  plaintiff  declared, 
that  by  an  Act,  5  Geo.  III.  for  repairing  and  widening  a  road 

t  11  R.  E.  610  (2  Taunt.  363).  not  because  it  is  for  a  public  purpose, 
X  This  seems  to  be  the  ratio  of  the  but  because  it  is  authorized  by  the 
judgment  of  Gibbs,  C.J.  But  the  Legislature."  The  principle  is  ex- 
principle  is  more  accurately  expressed  emplified  by  many  modern  cases,  of 
by  Blackburn,  J.,  in  Mersey  Docks  which  Hammersmith  By.  Co.  v.  Brand 
Trustees  v.  Gibbs  (H.  L.  1866)  L.  B.  (H.  L.  1869)  L.  B.  4  H.  L.  171,  38 
1  H.  L.  93  (at  p.  112).  "  The  prin-  L.  J.  Q.  B.  265,  21  L.  T.  238,  may  be 
ciple  is  that  the  act  is  not  wrongful,  referred  to  as  the  ruling  one. — B.  C. 

0  0  2 
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Sutton      from  Banbury  to  Lutterworth,  any  five  or  more  trustees,  or  their 
CLARKE,     surveyors,  were  empowered  to  cut  any  watercourses,  in,  through, 
or  across  any  lands  or  grounds,  in  order  to  drain,  or  prevent 
[  *30  ]       the  roads  from  being  overflowed,  making  such  reasonable  •satis- 
faction to  the  owners  or  occupiers  of  such  lands  or  grounds  for 
the  damages  they  should  thereby  sustain,  as  to  any  seven  or 
more  trustees  should  seem  reasonable ;   and  that  the  plaintiff 
was  possessed  of  divers  closes  near  to  a  road  in  that  Act  men- 
tioned, in  Hill-morton,  in  the  county  of  Warwick,  and  he  being 
so  possessed,  on  the  10th  of  June,  1812,  a  certain  watercourse 
had  been  made  and  dug  by  the  defendant  from  that  road  into 
certain  land  near  to  the  plaintiff's  land,  under  colour  of  powers 
and  authorities  given  by  that  Act,  but  of  so  insufficient  breadth, 
depth,  and  length,  that  by  means  of  the  narrowness  and  in- 
sufficiency thereof,  and  of  the  same  not  having  been  continued 
a  sufficient  distance  from  the  road,  large  quantities  of  water 
from  time  to  time  flowing  to  the  same,  on  1st  October,  1812, 
and  on  divers  days  afterwards,  had  run  and  flowed  in  and  upon 
the  plaintiff's  lands,  and  damaged  the  same,  and  thereby  the 
plaintiff  had  sustained  damage  :  yet  the  defendant,  being  one  of 
the  trustees,  knowing  the  premises,  but  contriving,  and  wrong- 
fully   and    injuriously  intending    to    injure    the   plaintiff,  on 
1st  June,  1818,  and  from  thence  for  a  long  time,  wrongfully 
and  injuriously  kept  and  continued  that  watercourse  or  drain  of 
such  insufficient  breadth,  and  depth,  and  length,  and  by  reason 
thereof,  and  of  the  watercourse  not  having  been  continued  a 
sufficient  distance,  on  1st  June,  1813,  and  on  divers  days  after- 
wards, water  which  had  flowed  unto  and  into  that  insufficient 
watercourse,  overflowed  the  same,  and  flowed  unto,  into,  and 
over  the  plaintiff's  land,  and  continued  thereon  a  long  time,  and 
thereby  damaged  the  plaintiff's  corn,  turnips,  grass,  and  herbage, 
and  thereby  the  plaintiff  sustained  damage,  whereof  the  de- 
fendant afterwards  had  notice ;  and  although  the  defendant,  as 
such  trustee,  was  requested  by  the  plaintiff  so  to  do,  yet  he  had 
not  as  yet  made  reasonable  satisfaction  to  the  plaintiff  for  the 
[  *3i  ]       damages,  but  had  refused  *so  to  do,  contrary  to  the  statute. 
The  second  count  stated  that  the  watercourse  was  wrongfully 
and  injuriously  made  so  insufficiently,  that  by  means  of  the 
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insufficiency  thereof,  water  from  time  to  time  flowing  to  the  Button 
same,  on  divers  days  had  run  and  flowed  in  and  upon  the  Clarke. 
plaintiff's  lands,  and  that  the  defendant,  being  a  trustee,  and 
knowing  the  premises,  wrongfully  and  injuriously  continued  the 
watercourse  so  insufficiently  made,  and  by  reason  thereof  the 
water  which  had  flowed  to  the  insufficient  watercourse,  over- 
flowed the  same,  and  ran  over  the  plaintiff's  land,  and  occasioned 
the  damage.  The  third  count  stated,  that  the  plaintiff  was  pos- 
sessed of  closes,  and  that  the  defendant  wrongfully  and  inju- 
riously continued  near  to  them  a  watercourse  so  insufficiently 
and  improperly  made,  that  by  reason  thereof  large  quantities  of 
water  which  had  run  thereto,  overflowed  the  same,  and  flowed 
into  and  over  the  plaintiff's  closes,  and  occasioned  the  damage. 
The  fourth  count  alleged  the  plaintiff's  possession  of  three 
closes,  and  that  the  defendant  wrongfully  and  injuriously  caused 
and  procured  large  quantities  of  water  to  run  and  flow  in,  upon, 
and  over  those  closes,  and  to  continue  in  and  upon  the  same  for 
a  long  time,  and  thereby  injured  the  crops.  The  defendant 
pleaded  the  general  issue.  The  Act  contained  the  power  alleged 
in  the  declaration,  to  cut  watercourses,  and  also  powers  enabling 
the  trustees  to  purchase  lands  for  widening,  turning,  or  altering 
any  road,  and  directed  the  mode  in  which,  when  the  owners  were 
incapacitated  to  treat,  or  neglected  to  treat  on  the  terms  of 
sale,  a  jury  should  be  impannelled  to  enquire  what  damages 
would  be  sustained  by,  and  what  recompense  or  satisfaction 
should  be  made  to  such  owners,  occupiers,  or  other  persons 
interested,  for,  or  upon  account  of  the  taking  of  such  land) 
grounds,  or  hereditaments  into  the  roads,  or  of  turning  such 
road  into  or  through  any  such  lands,  grounds,  or  heredita- 
ments ;  *and  after  the  jury  should  have  enquired  and  ascer-  [  *82  ] 
tained  such  damage  and  recompense,  the  trustees  were  to  adjudge 
the  sums  so  assessed,  to  be  paid ;  and  upon  payment  or  tender, 
the  land  was  to  be  vested  in  the  trustees.  And  if  any  action 
should  be  brought  against  any  person  for  any  thing  done  in 
pursuance  of  that  Act,  or  in  relation  to  the  matters  therein  con- 
tained, such  action  was  to  be  commenced  within  six  months 
next  after  the  doing  the  matter  or  thing  for  which  such  action 
should  be  brought,  but  not  afterwards,  and  was  to  be  brought, 
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Sutton      laid,   and    tried   in    the    county  where  such  cause   of  action 
Clabke.     should  arise,   and    not  in  any  other   county;    and    the    de- 
fendants might  plead  the  general  issue,  and  give  the  special 
matter  in  evidence.    The  cause  was  tried  at  the  Warwick  Sum- 
mer Assizes,  1814,  before  Chambre,  J.    The  case  was,  that  the 
defendant  was  one  of  the  trustees  under  this  turnpike  Act,  and 
chairman  of  their  meetings.    A  road  in  the  county  of  Northamp- 
ton, which  led  from  Weedon  towards  Lutterworth,  was  subject 
after  heavy  rains  to  be  flooded  by  the  water  of  an  adjacent 
brook.     The  trustees,  at  a  meeting,  at  which  the  defendant  pre- 
sided, ordered  a  surveyor  to  examine  the  spot,  and  prepare  a 
plan  for  rectifying  this  mischief,  who  accordingly,  at  a  subse- 
quent meeting,  made  his  report,  and  produced  a  plan  which  the 
defendant,  as  chairman,  and  six  other  commissioners  adopted, 
and  which  was  accordingly  executed  in  May,  1812,  whereby  a 
cut  nine  feet  wide,  and  two  or  three  deep,  was  made  from  the 
road  through  the  close  of  a  Mr.  Satchell  in  Northamptonshire : 
in  its  progress  through  the  four  next  closes,  it  was  narrowed  to 
five  feet,  and  it  terminated  in  an  old  fence  ditch  which  was  not 
at  all  widened,  and  which  discharged  itself  into  the  fence  ditch 
of  the  plaintiffs  closes,  the  width  whereof  was  three  feet  only : 
through  this  cut  was  turned,  first  the  whole,  but  afterwards,  in 
[  *8S  ]       consequence  of  the  plaintiffs  *remonstrances,  one  half  only,  of 
the  water  of  the  Lrook,  the  whole  of  which  had  for  50  years  pre- 
ceding discharged  itself  by  another  course :  the  plaintiffs  ditch 
not  being  of  dimensions  adapted  to  carry  off  so  large  a  body  of 
water  as  now  passed  into  it  by  the  new  course,  the  water,  after 
heavy  rains,  overflowed  it,  and  stagnated  on  the  plaintiffs  land, 
situate  in  the  county  of  Warwick,  and  damaged  his  crops.     The 
first  injury  was  perceived  in  October,  1812,  within  six  months 
after  the  cutting  of  the  trench,  whereupon  the  plaintiff  had  made 
several  applications  to  the  defendant  individually  to  remedy  the 
mischief,  but  had  never  applied  to  the  commissioners  collected 
at  any  meeting,  where  alone  they  were  authorized  to  act.    In 
May  preceding  the  trial,  the  land  was  again  overflowed,  and  the 
plaintiffs  crops  materially  injured;    whereupon    the    present 
action  was  brought.    No  improper  motive  was  imputed  to  the 
defendant,  and  the  plaintiff  himself  produced  evidence  of  decla- 
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rations  of  the  defendant,  that  when  he  ordered  the  work,  he  did  Sutton- 
not  foresee  the  injurious  effect.  Three  objections  were  made  by  clabkb. 
the  defendant :  1.  That  the  act  of  the  defendant,  of  which  the 
plaintiff  complained,  was  the  making  the  new  cut,  and  that  the 
action  not  being  brought  within  six  months  after  it  was  made, 
was  now  out  of  time.  To  which  it  was  answered,  that  every 
continuance  of  the  nuisance  was  a  new  cause  of  action,  and  that 
the  suit  was  commenced  within  six  months  after  the  last  injury  !  I 
sustained.  2ndly,  That  the  action  could  not  be  maintained 
against  a  single  trustee,  but  that  all  ought  to  have  been  joined 
who  concurred  in  making  the  order.  Srdly,  That  the  act  com- 
plained of  being  an  act  done  by  the  defendant  within  the  scope 
of  his  power  as  commissioner,  and  no  malicious  motive  being 
either  alleged  or  proved,  the  action  could  not  be  maintained. 
Chambre,  J.,  was  of  opinion,  that  there  was  no  objection  to 
the  form  of  the  action  for  want  of  *parties;  that  the  clause  [*34] 
above  stated  for  making  compensation  was  not  applicable  to 
this  case,  but  only  to  the  case  of  land  taken  for  making  roads. 
The  Act  gave  the  commissioners  a  general  and  unlimited  dis- 
cretion to  make  watercourses  through  any  lands  or  grounds  for 
the  purpose  of  turning  water  from  the  roads,  making  satisfac- 
tion to  the  occupiers,  and  the  commissioners,  and  the  defendant  l  ' '  J 
as  one  of  them,  had  done  no  more  than  they  were  authorized  by 
the  statute  to  do.  And  it  appeared  that  the  trustees  had  acted 
under  the  advice,  and  according  to  a  plan  given  them  by  a 
surveyor,  and  were  actuated  by  no  improper  motive.  The  action 
therefore  could  not  be  maintained.  The  plaintiff  ought  to  have 
applied  for,  and  might  perhaps  have  obtained  from  the  comis- 
sioners,  under  the  discretion  which  they  possessed,  a  satisfaction. 
That  satisfaction  could  not  be  made  in  the  first  instance,  because 
the  effect  was  not  foreseen.  Possibly  the  Court  of  King's  Bench, 
on  application,  would  have  granted  a  mandamus  to  the  commis- 
sioners to  compel  them  to  make  a  compensation,  if  they  had 
refused  otherwise  to  do  it.  He  permitted  the  cause,  however, 
to  proceed,  and  the  jury  found  a  verdict  for  the  plaintiff,  upon 
the  injury  last  sustained,  for  102.,  with  liberty  to  the  defendant 
to  move  to  set  it  aside  upon  the  objections  above  stated,  and 
such  others  as  might  arise  upon  the  matter  of  law. 
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button  Accordingly  Lens,  Serjt.,  in  Michaelmas  Term,  1814,  obtained 

Claskb,  &  rak  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  upon  the 
grounds  above  mentioned,  and  upon  the  further  grounds,  that 
the  act  complained  of,  the  cutting  of  the  trench,  was  committed 
in  the  county  of  Northampton,  whereas  the  action  was  brought 
in  the  county  of  Warwick,  and  was  therefore,  by  this  statute, 
not  maintainable :  and  that  if  the  time  of  limitation  was  not  to 

t  *36  ]  be  measured  from  the  cutting  of  the  trench,  *yet  at  least  it  was 
to  be  computed  from  the  date  of  the  first  damage  actually  sus- 
tained in  consequence  of  the  cutting,  whereas  the  action, was  not 
brought  within  six  months  from  that  date.  Upon  the  third  and 
principal  objection  he  cited  The  Governors  and  Company  of  the 
British  Cast  Plate  Manufacturers  v.  Meredith^  [Upon  the 
objection  that  the  other  commissioners  were  not  joined  in  the 
action,  the  Court  intimated  that  the  rule  was  universal  in 
actions  founded  on  a  tort,  that  every  tort  feasor  may  be  sued 
singly:]  the  objection  to  the  venue  was,  upon  the  argument, 
abandoned. 

[After  argument,  the  Court  took  time  for  consideration :] 

[  42  ]        Gibbs,  Ch.  J.  on  this  day  delivered  the  opinion  of  the  Court : 

This  is  an  action  brought  by  the  plaintiff  against  one  of  several 
trustees  under  a  Turnpike  Act,  who  had  joined  in  an  order  made 
by  the  trustees  for  cutting  a  drain  through  certain  lands,  the 
consequence  of  which  drain  was,  though  not  foreseen  at  the  time 
of  making  it,  that  considerable  damage  was  done  to  the  plaintiff's 
estate.  The  trustees,  who  were  guilty  of  no  excess  of  jurisdic- 
tion, informed  themselves  as  well  as  they  could,  by  the  opinion 
of  their  surveyor,  how  this  might  be  done  without  injury  to  the 
surrounding  grounds.  No  imputation  of  negligence  rests  on 
them,  and  they  did  the  act  in  the  manner,  which,  according  to 
the  best  information  they  could  obtain,  was  the  best  mode. 
Nevertheless  it  did  produce  this  consequence.  By  the  statute, 
no  action  can  be  brought  unless  within  six  months  next  after  the 
doing  the  matter  or  thing  for  which  such  action  shall  be  brought. 
This  trench  was  cut  more  than  six  months  before  the  action,  and 

t  4  T.  R.  794. 
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the  first  injury  felt  by  the  plaintiff  occurred  more  than  six  months      Sutton 
before  the  action ;  but  another  injury  was  afterwards  sustained,      claske. 
for  which,  within  six  months  after,  this  action  is  brought.  Three 
answers  are  attempted  to  be  given  to  the  plaintiff's  demand: 
first,  that  the  other  trustees  ought  to  have  been  joined.    On  that 
point,  and  supposing  that  to  be  the  only  objection,  it  is  clear 
that  the  action  is  maintainable.    Another  objection  is,  that  the 
defendant  was  a  trustee  under  an  Act  of  Parliament,  executing 
duties  imposed  on  him  by  the  Act,  and  deriving  no  emolument 
♦from  what  he  did,  acting  to  the  best  of  his  skill  and  judgment       [  **3  3 
at  the  time,  taking  the  best  advice,  and  doing  only  that  which  it 
was  his  duty  to  do ;  and  that  if  such  was  his  conduct,  he  was  not 
answerable  for  the  subsequent  consequences.    Upon  the  discus- 
sion of  this  point  two  cases  were  cited,  one  of  which  is  supposed 
to  be  a  clear  authority  for  the  plaintiff,  and  the  other,  it  is  con- 
tended on  the  other  side,  is  an  equally  clear  authority  for  the 
defendant.     The  first  is  the  case  of  Leader  v.  MoxonA     That 
was  an  action  against  commissioners  for  so  raising  the  pavement, 
as  to  obstruct  the  plaintiff's  doors  and  windows.     The  commis- 
sioners did  not  exceed  their  jurisdiction,  and  were  exercising 
powers  given  them  by  an  Act  of  Parliament;  but  the  Court 
thought  they  were  acting  in  a  most  tyrannical  and  oppressive 
manner,  and  that  though  they  had  a  right  to  pave,  and  perhaps 
to  raise  the  street,  they  had  acted  so  arbitrarily,  that  they  were 
answerable.    With  that  judgment  this  Court  entirely  agrees. 
If  commissioners,  acting  within  their  jurisdiction,  act  wantonly 
and  oppressively,  they  are  responsible  to  any  individual  for  the 
injury  they  do  him.     There  the  injury  might  have  been  avoided 
by  doing  the  act  in  a  different  way :  here  the  commissioners,  at 
the  time  of  doing  the  act,  took  every  precaution  to  prevent  injury 
to  the  surrounding  land.    The  other  case  is  that  of  The  Gover- 
nors and  Company  of  the  British  Cast  Plate  Manufacturers  v, 
Meredith.l     Commissioners  were  directed  to  pave,  repair,  raise, 
sink,  or  alter,  and  render  secure  a  very  abrupt  and  dangerous 
place  in  the  road,  and  they  had,  in  so  doing,  raised  the  ground 
opposite  to  the  gateway  of  the  plaintiffs,  so  that  they  could  not 
enter  the  gateway.    The  commissioners  were  directed  by  the  Act 
t  2  Bl.  924,  3  Wils.  461.  J  4  T.  R.  794. 
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Sutton  to  make  this  a  gradual  descent ;  and  the  case  reserved  stated, 
Clasxe.  that  it  could  only  be  done  by  making  it  a  regular  inclined  plane 
from  the  top  to  the  bottom,  which  they  had  done.  The  Act, 
[  *44  ]  therefore,  which  *prescribed  what  should  be  done,  in  effect  pre- 
scribed the  manner  of  doing  it,  because  there  was  no  other  man- 
ner :  that,  therefore,  does  not  come  up  to  the  defendant's  case : 
here  the  Act  prescribes  what  shall  be  done,  but  not  the  manner 
of  doing  it.  This  case  therefore  is  to  be  determined  on  principle 
alone,  and  upon  principle,  we  are  of  opinion  that  the  defendant 
is  not  answerable  in  this  action.  This  case  is  perfectly  unlike 
that  of  an  individual,  who,  for  his  own  benefit,  makes  an  im- 
provement on  his  own  land  according  to  his  best  skill  and 
diligence,  and  not  foreseeing  it  will  produce  any  injury  to  his 
neighbour  :  if  he  thereby  unwittingly  injure  his  neighbour,  he  is 
answerable,  t  The  resemblance  fails  in  the  most  important  point 
of  comparison,  that  his  act  is  not  done  for  a  public  purpose,  but 
for  private  emolument.  Here  the  defendant  is  not  a  volunteer  : 
he  executes  a  duty  imposed  on  him  by  the  Legislature,  which  he 
is  bound  to  execute.  He  exercises  his  best  skill,  diligence,  and 
caution  in  the  execution  of  it,  and  we  are  of  opinion  that  he  is 
not  liable  for  an  injury,  which  he  did  not  only  not  foresee,  but 
could  not  foresee.  He  has  done  all  that  was  incumbent  on  him, 
having  used  his  best  skill  and  diligence.  Another  point  was 
made  on  the  limitation  of  the  time  ;  but  having  disposed  of  the 
case  in  favour  of  the  defendant,  and  decided  that  there  must  be 
a  nonsuit  upon  the  second  point,  it  is  unnecessary  for  us  to 

decide  on  the  other. 

Rule  absolute. 

t  See  this  dictum  referred  to  in  Ex.  265,  286,  35  L.  J.  Ex.  154,  14 

the  judgment  delivered  by  Black-  L.  T.  523  (affd.    3   H.  L.   330,  37 

burn,  J.,  in  the  Exchequer  Chamber  L.  J.  Ex.  161, 19  L.  T.  220).— B.  C. 
in  Fletcher  v.  Rylands  (1866)  L.  E.  1 
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GEEEN    v.    KOYAL    EXCHANGE    ASSTJKANCE         «15- 

Feb.  9. 

COMPANY.f  — 

(6  Taunt.  68—72  ;  S.  C.  1  Marshall,  447-^52.)  [  68  ] 

If,  pending  an  insurance  on  freight,  and  a  cargo  shipped,  the  vessel 
becomes  incapable  of  bringing  the  cargo  home,  the  master  is  bound,  or 
not  bound,  to  repair  her,  and  earn  what  he  can  on  the  homeward  voyage, 
as  a  salvage  for  the  underwriters  on  freight,  according  as  a  prudent 
owner,  having  regard  to  the  state  of  his  ship,  but  without  reference  to 
any  insurance  on  the  freight,  would  pursue  or  not  pursue  that  course 
for  his  own  advantage. 

Semble,  that  an  abandonment  of  freight  to  the  underwriters  on  freight 
is  impossible  and  unnecessary. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from  the 
ship's  port  or  ports  of  lading  in  the  Canary  Islands  to  London, 
to  return  four  per  cent,  if  the  ship  started  with  convoy  and 
arrived,  on  freight  by  the  ship  Defiance.  The  plaintiff  declared 
for  a  total  loss  by  perils  of  the  sea.  Upon  the  trial  of  this  cause 
at  Guildhall,  before  Gibbs,  Ch.  J.  at  the  sittings  after  Michael- 
mas Term,  1814,  it  appeared  that  the  ship,  which  was  of  the 
burthen  of  200  tons,  took  in  a  full  cargo  at  Puerta  Ventura  for 
London,  and  proceeded  to  Lanzaretto,  where,  in  consequence  of 
sea-damage,  she  was  obliged  to  unship  her  cargo  :  her  state  was 
such,  that  it  would  have  been  impossible  to  bring  her  home  in 
that  condition,  or  get  her  completely  repaired  there,  so  as  to 
bring  home  that  cargo.  She  was  therefore  surveyed  and  sold  to 
Bedford,  who  within  five  or  six  weeks  partially  repaired  her,  and 
safely  brought  home  in  her  96  tons  of  goods.  He  sold  to  the 
plaintiff,  the  master  of  the  Defiance,  a  vessel  called  the  Ann  of  60 
tons,  in  which  the  latter  brought  home  some  tons  of  barilla  on 
freight.  For  the  defendants,  it  was  contended,  that  the  plaintiff 
was  not  entitled  to  recover  a  total  loss,  because  there  had  been 
no  abandonment,  and  the  case  of  Parmeter  v.  Todhunter  J  was 
cited.  Gibbs,  Gh.  J.  thought  abandonment  was  not  necessary, 
for  he  could  not  understand  what  was  to  be  abandoned.    The 

f  Referred  to  in  the  judgment  of  29  L.  T.  142 ;  and  Cowman  v.  West 

Lord  Abengeb  in  Boux  v.  Salvador,  (P.  G.  1887)  13  App.  Gas.  160,  57  L. 

3  Bing.  N.  C.  266;  and  see  on  latter  J.  P.  C.  17,  58  L.  T.  122.— R.  0. 

point,  Rankin  v.  Potter  (H.  L.  1873)  \  1  Camp.  541. 
L.  B.  6  H.  L.  83,  42  L.  J.  C.  P.  169, 
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Qrbxx  ship  was  fully  laden,  and  as  soon  as  she  was  laden,  it  became  an 

Royal  insurance  on  the  freight  of  the  particular  cargo  that  was  on  board 

AMtniAKCK  a  Bk*P>  which  became  incapable  of  bringing  *it  home.    Neverthe- 

Compaky.  ieSB  he  reserved  the  point,  subject  whereto  the  jury  found  a  verdict 

t*69l  for  the  plaintiff. 

Shepherd,  Solicitor-General,  in  this  Term  moved  for  a  non- 
suit, or  a  new  trial,  contending  that  this  was  not  a  total  loss, 
first,  because  there  had  been  no  abandonment ;  secondly,  because 
if  the  Defiance  could  not  be  so  repaired  as  to  bring  home  the 
whole  cargo,  she  could  have  been  so  repaired  as  to  bring  home  at 
least  as  much  as  Bedford  actually  brought.  Srdly,  That  a  part 
of  the  voyage  having  been  performed,  it  was  the  plaintiff's  duty, 
upon  the  failure  of  this  vessel,  to  have  transhipped  the  cargo 
into  some  other  vessel  to  perform  the  remainder  of  the  voyage 
for  the  benefit  of  the  underwriters. 

(Upon  this  point  the  Court  intimated,  that  so  very  minute  a 
portion  of  the  voyage  had  in  this  case  been  performed  before  the 
loss,  that  the  question  made  could  not  be  considered  to  arise.) 

4thly,  That  the  plaintiff,  instead  of  selling  the  vessel,  ought  to 
have  partially  repaired  her,  and  made  what  freight  he  could  by 
other  goods  on  the  homeward  voyage,  to  be  applied  in  reduction 
of  the  loss  of  the  original  freight,  as  a  salvage  for  the  under- 
writers. If  the  master  had  power  to  earn  any  freight,  either  with 
the  ship  originally  intended,  or  with  the  cargo  by  another  ship, 
he  was  bound  so  to  do.    Everth  v.  SmithA 

The  Court  granted  a  rule  nisi  upon  the  first  ground  as  a  point 
reserved,  and  upon  the  others,  which  had  not  been  stated  at  the 
trial  as  objections  of  law,  as  shewing  that  the  verdict  was  con- 
trary to  the  evidence,  which  went  only  to  prove  an  average 
loss. 

Lens  and  Vaughan,  Serjts.  on  this  day  shewed  cause  against 
the  rule : 

2  Marsh,  on  Ins.  562,  and  Yalin,  and  Fothier,  in  the  passages 
t  15  B.  E.  246  (2  M.  &  S.  278). 
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there  cited,  all  speak  of  abandonment  *as  applicable  only  "  to  the  gbekk 
effects  insured."  But  though  freight  has  of  late  years  been  held  royal 
capable  to  be  the  subject  of  insurance,  it  does  not  fall  within  the    Exchange 

aSSURANCK 

common  category,  that  there  may  alike  be  a  partial  or  a  total  loss  Company. 
of  the  subject  insured :  it  cannot  be  said  to  be  effects:  it  is  not  a  [  *70  ] 
thing  which  can  be  saved  out  of  the  general  wreck  and  handed 
over  to  the  underwriters.  There  is  at  no  period  of  the  voyage 
any  visible  substantive  thing,  that  can  be  abandoned.  The  case 
of  Parmeter  v.  Todhunter  does  not  explain  what  there  is  to  be 
abandoned  upon  an  insurance  on  freight,  and  it  is  extremely 
difficult  to  discover.  In  the  case  of  abandonment  of  ship  or 
goods,  if  any  damage  has  happened  short  of  the  absolute  destruc- 
tion of  the  subject  matter,  there  is  the  visible  and  tangible  relique 
of  a  substance  which  has  corporeal  existence.  But  that  proceeding 
is  wholly  inapplicable  to  freight.  The  voyage  is  totally  destroyed 
and  gone.  Abandonment  in  this  case  can  only  be  by  giving 
notice  to  the  underwriters,  that  by  pursuing  a  certain  course, 
they  may  take  up  an  adventure  which  is  suspended,  and  earn 
freight  which  otherwise  never  will  be  earned:  it  could  only 
amount  to  this,  that  the  underwriters  may,  if  they  please,  specu- 
late on  reducing  their  loss  by  sending  over  other  vessels  to  bring 
home  these  goods ;  but  no  authorities  lay  it  down  that  such  a 
notice  is  necessary ;  none  countenance  the  supposed  necessity  of 
abandonment  of  freight,  except  Parmeter  v.  Todhunter  y  Thomp- 
son v.  Roivcroft,\  and  Leatham  v.  Terry. \  In  the  two  last  cases 
there  was  an  actual  declaration  of  abandonment,  and  the  Courts 
put  them  both  upon  the  plain  and  intelligible  ground  that  the 
assured  had  received  freight,  which  they  had  previously  under- 
taken to  give  up  to  the  underwriters,  and  therefore  were  bound 
to  pay  it  over.  Everth  v.  * Smith  is  inapplicable,  because  that  [  *7l  ] 
was  an  insurance  on  freight  generally,  and  not  on  the  freight  of 
any  particular  cargo,  and  the  ship  earned  freight  on  the  voyage, 
and  so,  no  loss.  In  Parmeter  v.  Todhunter  the  point  arose  only 
incidentally.  2.  There  is  no  obligation  on  the  assured  to  form  a 
new  contract  for  bringing  home  the  goods  by  another  vessel, 
which  is  at  least  equally  likely  to  be  productive  of  expense,  as  of 
benefit,  to  the  underwriter.  If  the  assured  enters  into  this 
t  4  East,  34.  J  3  Bos.  &  P.  479. 
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Geeen  speculation,  and  it  fails,  and  the  underwriters  disavow  the  con- 
Royal  tract,  he  cannot  compel  them  to  adopt  it,  or  to  indemnify  him 
SssuIjanck  *or  *^e  exp611868-  8.  Neither  is  there  any  authority,  that  where 
Company.  a  vessel  is  incapable  of  being  completely  repaired,  the  assured  is 
compellable  partially  to  repair  her,  and  to  make  her,  instead  of  a 
ship  of  200  tons,  a  ship  of  96  tons.  By  what  law  is  the  assured 
bound  to  enter  into  a  speculation  for  the  benefit  of  the  under- 
writers, which  he  would  not  think  it  proper  to  engage  in  for  his 
own  ?  Why  is  he  to  be  restrained  from  selling  his  vessel,  if  he 
finds  it  most  conducive  to  his  interest  ?  The  master  too  had 
other  rights  and  interests  to  protect,  besides  those  of  the  under- 
writers on  freight :  the  owners  of,  and  underwriters  on  the  goods, 
might  object  to  the  goods  being  re-shipped  by  so  imperfect  a 
conveyance.  The  underwriter  on  the  ship  might  object  to  the 
being  again  exposed  to  the  probable  risk  of  a  total  loss,  after  so 
heavy  average  losses  had  been  incurred.  In  Parmetcr  v.  Tod- 
hunter  it  was  never  suggested  that  the  assured  might  have  sent 
home  his  goods  by  another  ship.  The  plaintiff  is  therefore  en- 
titled to  recover  as  for  a  total  loss  without  any  abandonment,  but 
if  the  Court  shall  think  his  right  does  not  extend  so  far,  he  is  at 
least  entitled  to  retain  his  verdict  to  the  amount  of  the  average 
loss. 

The  Solicitor-General,  Best,  and  Bosanquet,  Serjt3.  contra, 
[  *72  ]  contended  they  were  entitled  either  to  a  nonsuit  *on  the  want  of 
abandonment,  or  a  new  trial.  This  insurance  had  not  attached 
on  the  freight  of  this  specific  cargo,  and  the  ship  might  possibly 
have  earned  some  other  freight  home.  They  were  proceeding 
to  recapitulate  the  grounds  on  which  the  motion  was  made, 
when 

The  Court  interposing,  expressed  their  opinion  that  this 
case  ought  to  be  re-considered  by  the  jury.  They  saw  no  ground 
for  saying  that  there  ought  to  be  an  abandonment  in  this  case  ; 
but  if  the  ship  had  brought  home  another  cargo  from  the 
Canaries,  and  earned  freight  thereon,  that  would  have  been 
a  salvage  on  the  freight  of  her  original  cargo ;  for  that,  when 
the  first  cargo  was  once  on  board,  the  policy  attached  on  the 
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freight  of  that  specific  cargo ;  but  if  the  captain,  being  driven 
back  and  unable  to  proceed  with  the  original  cargo,  was  yet  able 
to  proceed  with  a  less  cargo,  on  less  freight,  of  this  the  under- 
writer ought  to  have  the  benefit.  The  assured  ought  to  proceed 
as  if  he  was  not  insured  ;  and  if,  not  being  insured,  he  for  his 
own  profit,  in  common  prudence  finds  it  expedient  to  repair  the 
vessel  and  proceed  on  the  voyage,  then  he  ought  to  do  it  for  the 
benefit  of  the  underwriters :  but  he  must  not  sell  the  ship,  which 
otherwise  he  might  profitably  to  himself  have  repaired,  and  throw 
the  loss  on  the  underwriters.  It  ought  therefore  to  be  left  to  the 
jury,  whether  a  prudent  man  would  have  sold  the  ship  in  these 
circumstances,  or  have  repaired  her,  and  proceeded  with  her  to 
earn  what  she  could.  The  case,  therefore,  ought  to  go  to  a  new 
trial,  and  the  costs  of  the  former  trial  ought  to  be  costs  in  the 

cause. 

Rule  absolute. 


Gbben 

Royal 

Exchange 

assubance 

Company. 


SMIDT  and  Another  v.   OGLE.f 

(6  Taunt.  74—75.) 

This  Court  will  not  stay  proceedings  in  an  action  commenced  here,  to 
abide  the  event  of  an  action  in  the  Mayor's  Court,  where  it  is  sought  to 
try  in  a  foreign  attachment  the  title  to  the  same  property  which  is  in 
suit  here. 

Certain  persons  having  commenced  three  actions  in  the 
Mayor's  Court  in  London  against  Smidt  &  Co.,  and  attached 
them  by  the  debt  supposed  to  be  due  to  them  from  Ogle,!  and 
Smidt  &  Co.  having  also  commenced  this  action  against  Ogle, 
to  recover  what  he  was  indebted  to  them,  Vaughan,  Serjt.  now 
moved  that  all  further  proceedings  might  be  stayed  in  this  action 
till  the  Mayor's  Court  should  have  determined  whether  Ogle 
were  or  were  not  indebted  to  Smidt  &  Co.  in  the  sum  for  which 
they  were  attached  in  that  Court. 

Gibbs,  Ch.  J. : 

We  never  can  consent  to  stay  proceedings  in  this  Court,  in 


t  Referred  toper  Brett,  L.J.,  in 
judgment  in  Levy  y.  Lovell  (1880) 


14  Ch.  Div.  234,  240.— B.  C. 
X  See  15  E.  B.  647  (5  Taunt.  759). 
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Smidt  order  to  await  the  event  of  *a  decision  in  the  Mayor's  Court. 
Ogle.  This  is  something  like  the  attempt  that  was  made  in  the  case  of 
[  *75  ]       Nathan  v.  Giles  A 

Hbath,  J. : 

It  is  a  common  law  right  of  the  plaintiff  to  sue  here,  and  we 

shall  not  restrain  it. 

Rule  refused. 


[76] 


1815.  SMITH  and  Otheks  v.  MERCER  and  Another4 

(6  Taunt.  76—88 ;  S.  C.  1  Marshall,  453—463.) 

The  defendants  took  a  bill,  accepted  payable  at  the  plaintiffs',  who 
were  the  drawee's  bankers,  and  indorsed  it  to  their,  the  defendants' 
agents,  to  whom  the  plaintiffs  paid  it  when  due,  and  seven  days  after 
sent  it  as  their  voucher  to  the  drawee,  who  apprized  them  that  the 
acceptance  was  forged.  Held  by  three  against  Chaxbbb,  J.  that  the 
plaintiffs  could  not  recover  from  the  defendants  the  amount  which  they 
had  thus  paid  them  on  the  forged  acceptance. 

Assumpsit  for  money  had  and  received,  and  on  the  other  money 
counts.  At  the  sittings  in  London  after  Michaelmas  Term,  1814, 
before  Gibbs,  Ch.  J.,  a  verdict  was  found  for  the  plaintiffs  for 
1201.,  subject  to  a  case  :  The  plaintiffs  were  bankers  in  London, 
with  whom  Maurice  Evans  kept  cash:  the  defendants  were 
bankers  at  Tunbridge,  and  were  bond  fide  holders,  for  a  valuable 
consideration,  paid  by  them  to  Peter  Le  Souef,  of  a  bill  of  ex- 
change, drawn  on  15th  Feb.  1811,  by  Tho.  Temple,  at  65  days' 
date,  on  Maurice  Evans,  for  120Z.,  payable  to  the  drawer's  order, 
and  indorsed  by  Temple  and  P.  Le  Souef.  The  bill,  when  it 
came  to  the  defendants'  hands,  appeared  to  be  thus  accepted : 
"  Smith,  Payne,  and  Smiths,  Maurice  Evans."  This  acceptance 
was  forged.  Before  the  bill  was  due,  the  defendants  indorsed 
the  same,  and  sent  it  with  their  indorsement  thereon  to  their 
corresponding  bankers  and  agents  in  London,  Spooner  &  Co.,  to 
be  received  for  them  at  maturity.  Upon  the  bill  being  presented 
by  Spooner  &  Co.  to  the  plaintiffs  for  payment  on  the  28rd  of 

t  15  R  R.  581  (5  Taunt.  558).  v.  Walker  (1883)  11  Q.  B.  D.  84,  89, 

J  See  Chalmers  on  Bills  of  Ex-      52  L.  J.  Q.  B.  D.  590,  593.— B.  C. 
change,  4th  ed.  p.  208 ;  Leeds  Bank 


vol.  xvi.]  1815.    C.  P.    6  TAUNT.  76—80.  577 

April,  when  it  became  due,  they  immediately  paid  the  amount       Smith 
to  Spooner  &  Co.,  who  paid  the  amount   in  account   to  the      meroee. 
defendants ;  all  the  parties  being  at  the  time  equally  ignorant  of 
the  forgery.    The  plaintiffs  sent  the  bill  to  Evans  at  the  usual 
time,  with  the  other  vouchers  of  payments  made  for  him,  and 
Evans  immediately  returned  the  same  to  them,  as  forged,  and 
refused  to  allow  the  payment  thereof  as  a  payment  made  on  his 
account.     The  plaintiffs,  upon  discovering  the  forgery,  on  the 
30th  of  April,  1814,  gave  notice  to  the  defendants  that  the  ac- 
ceptance was  forged,  and  required  *the  defendants  to  repay  the       [  *77  ] 
money,  which  they  refused  to  do. 

[After  argument,  the  Court  took  time  for  consideration  :] 

On  this  day  the  Court  delivered  their  opinions  seriatim.  [  80  ] 

Dallas,  J.  recapitulated  the  facts  of  the  case,  after  which  he 
thus  proceeded.  It  is  stated  in  the  case  that  all  the  parties  at 
the  time  of  payment  of  the  bill  were  equally  ignorant  of  the 
forgery ;  and  the  question  is,  on  whom  the  loss  ought  to  fall  ? 
And  though  the  facts  are  not  precisely  the  same,  I  think  the  case 
of  Price  v.  Neal  t  furnishes  a  rule  which  ought  to  govern  the 
present.  The  case  of  Price  v.  Neal  was  in  substance  this  :  Two 
bills  had  been  drawn,  the  first  was  only  presented  when  due  ; 
the  second,  drawn  some  time  after  the  first,  was  accepted,  and 
paid  when  due.  Both  proved  to  be  forgeries  as  to  the  hand- 
writing of  the  drawer ;  and  the  plaintiff  who  had  paid  them, 
contended,  that  having  paid  by  mistake,  he  was  entitled  to 
recover  back  the  money  from  the  indorsee,  who  was  an  innocent 
and  bond  fide  holder.  As  to  the  facts  of  this  case,  it  may  be 
necessary  to  distinguish,  before  adverting  to  the  judgment  of 
the  Court.  The  first  bill  had  not  derived  additional  credit  from 
the  acceptance,  for  it  had  not  been  accepted;  but  the  second 
bill  had  been  accepted,  and  was  therefore  different  in  this 
respect.  The  action  was  brought  to  recover  back  the  amount 
of  both  bills.  For  the  plaintiff,  the  argument  at  the  Bar  pro- 
ceeded on  the  ground  of  payment  by  mistake ;  but  the  first  bill 
was  said  to  stand  upon  ground  even  stronger  than  the  second, 

t  3  Burr.  1354,  and  1  Bl.  390. 
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Smith  inasmuch  as  when  negociated  it  had  not  *been  accepted ;  and 
Mebcbe.     therefore  was  not  taken  upon  the  credit  of  the  acceptor.     In  the 

[  *8i  ]  judgment  of  the  Court  the  two  bills  are  also  distinguished,  but 
the  distinction  does  not  lead  to  any  difference  of  conclusion ;  for 
the  defendant  was  adjudged  to  retain  as  to  both,  and,  as  it  seems, 
partly  on  two  grounds ;  1st,  of  neglect  in  the  plaintiff;  2ndly, 
that  supposing  no  neglect,  the  loss  ought  not  to  be  shifted  from 
one  innocent  man  upon  another  :  with  the  latter  ground  I  shall 
not  interfere  upon  the  present  occasion,  for  the  former  goes  the 
whole  length  of  reaching  this  case.  And  to  see  that  it  does,  it  is 
only  necessary  to  ask  what  was  the  neglect  ?  The  answer  must 
be,  the  having  paid  when  due  caution  would  have  prevented  such 
payment.  If  an  acceptor  is  then  bound  to  know  the  drawer's 
handwriting,  is  it  less  the  duty  of  a  banker  to  know  the  hand- 
writing of  his  customer  ?  In  degree,  it  is  more  so ;  for  he  sees 
it,  probably,  every  day.  I  consider  therefore  the  payment  of 
this  bill  as  a  want  of  due  caution  on  the  part  of  the  plaintiffs. 
But  to  distinguish  it  from  Price  v.  Neal,  it  is  said,  payment  by 
the  bankers,  after  it  became  due,  did  not  add  to  its  credit  or 
negotiability  :  so  it  was  with  the  first  bill  in  the  case  of  Price  v. 
Neal;  yet  this  made  no  difference.  Is  it  however  productive  of 
no  injury  to  any  of  the  parties  on  the  bill  ?  Suppose  Smith  & 
Co.  had  not  paid  it,  it  would  have  been  immediately  returned  to 
Spooner,  and  by  him  to  Le  Souef  the  indorser,  and  it  might 
have  been  recovered,  or  put  in  suit.  But  the  effect  of  the  delay 
has  been,  to  give  him  an  extended  credit,  and  how  am  I  able  to 
say,  that  his  situation  in  the  intermediate  time  may  not  have 
undergone  such  a  change,  as  to  render  him  incapable  of  paying 
what  he  could  have  paid  upon  proper  notice  and  demand.  Nor 
do  I  think  it  will  be  an  answer,  to  observe  that  nothing  of  this 
sort  is  stated  in  the  case  :  for  the  plaintiffs  had  no  right  to  cast 

[  *82  ]  upon  the  defendants  the  burthen  of  *such  proof,  which,  in  point 
of  law,  if  the  fact  had  existed,  and  could  have  made  any  difference, 
it  was  for  themselves  to  produce.  The  ground,  therefore,  on 
which  I  rest  my  opinion,  and  to  which  I  wish  to  confine  it,  is 
the  want  of  due  caution  in  having  paid  the  bill,  the  effect  of 
which  has  been,  to  give  time  to  different  parties,  which  the 
plaintiffs  were  not  authorized  to  do. 
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Chambrb,  J. :  Smith 

r. 

I  think  the  plaintiffs  are  in  this  case  entitled  to  recover.  The  Mkeckk. 
bill  appears  drawn  in  the  name  of  Thomas  Temple,  payable  to 
himself  or  order,  directed  to  Maurice  Evans,  and  indorsed  by 
Temple.  The  next  indorser  is  Peter  Le  Souef,  and  it  appears 
that  the  bill  had  the  forged  acceptance  on  it  when  it  was  in 
his  hands,  and  in  that  state  he  indorsed  it,  and  the  defendants 
received  it  from  him  for  a  valuable  consideration,  bond  fide  paid 
to  him  by  the  defendants.  The  forged  acceptance  purported  to 
make  the  bill  payable  at  the  plaintiffs',  who  were  the  bankers 
of  the  supposed  acceptor  in  London.  The  defendants,  in  order 
to  receive  the  money  for  which  the  bill  was  given,  indorsed  it,  and 
sent  it  to  their  bankers  in  town,  who  sent  it  to  the  plaintiffs, 
and  they  immediately  paid  it,  under  the  supposition  that  they  were 
directed  so  to  do  by  Evans.  At  what  particular  period  the  forgery 
was  committed,  and  who  was  then  the  holder  of  the  bill,  is  not 
stated :  but  it  is  stated  that  the  parties  at  the  time,  meaning,  I 
suppose,  the  plaintiffs,  the  defendants,  and  their  bankers,  were 
equally  ignorant  of  the  forgery.  About  a  week  afterwards,  the 
plaintiffs  sent  the  bill  as  a  voucher  to  Evans,  and  he,  finding 
out  the  forgery,  refused  to  allow  the  payment,  and  sent  back 
the  bill  to  the  plaintiffs.  The  plaintiffs  then  gave  the  defendants 
notice  that  the  acceptance  was  forged,  and  required  the  money  to 
be  repaid.  Upon  these  facts  the  present  action  is  brought,  and  it 
is  brought  on  the  general  principle  that  when  *money  not  really  [  *88  ] 
due  is  paid  by  mistake,  it  is  recoverable  in  this  form  of  action. 
In  this  case  the  money  has  been  paid  without  any  consideration, 
and  under  a  mistake ;  and  not  only  under  a  mistake,  but  under 
a  representation  made  to  the  plaintiffs  by  the  defendants,  who 
indorsed  the  bill  with  that  forged  acceptance  on  it,  that  the 
plaintiffs  were  required  and  directed  so  to  pay  it,  by  the  person 
whose  agents  they  were  in  money  transactions.  Cases  un- 
doubtedly may  exist,  that  form  exceptions  to  the  general  rule. 
Such  are  cases  respecting  bills  of  exchange,  under  circumstances 
wherein  the  doctrine  might  produce  injurious  consequences  in 
that  species  of  negotiation,  and  particularly  where  the  party 
claiming  restitution  has  himself,  though  innocently,  given  credit  to 
the  instrument  by  his  own  previous  acceptance  or  indorsement, 

p  »  2 
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Smith  There  the  party  who  wants  to  recover  back  his  money,  has  him- 
Mkbcer.  self  given  a  kind  of  warranty  to  subsequent  takers,  and  will 
not  be  permitted  to  recover  against  those  who  have  innocently 
received  the  money  claimed  to  be  due  on  such  bills.  The  case 
of  Jenys  v.  Fowler\  is  alluded  to  both  in  Blackstone's  and 
Burrow's  reports  of  Price  v.  Neal.  That  was  a  case  where  the 
acceptor  was  not  permitted  to  prove  the  forgery  of  the  bill  he  had 
accepted,  for  the  reason  given  by  Lord  Baymond,  Gh.  J.  that  it 
would  be  dangerous  to  negotiable  notes.  Blackstone  says,  the 
demand  on  the  accepted  bill  in  Price  v.  Neal,  was,  on  the 
authority  of  that  case,  given  up  by  the  plaintiff's  counsel,  and 
I  cannot  well  understand  why  the  reasons  which  relate  thereto 
are  introduced  into  the  consideration  of  the  Court  on  the  other 
bill  in  Price  v.  Neal;  but  the  other  part  of  that  case,  which 
relates  to  the  bill  not  accepted,  was  there  the  subject  of  the 
decision  of  the  Court,  and  is  relied  on  in  the  present  case,  as  an 
authority  for  the  defendants.  Blackstone,  J.  has  in  his  report 
[  *84  ]  rather  *  jumbled  together  the  observations  applicable  to  the 
case  on  one  of  the  bills  with  those  applicable  only  to  the  other. 
Among  other  things,  the  acceptance  is  relied  on  as  applicable 
to  both.  All  that  he  makes  the  Cohrt  say  respecting  the  un- 
accepted bill,  is,  "The  negligence  in  the  plaintiff,  (who  had 
taken  up  the  forged  bill,)  is  greater  than  can  possibly  be  imputed 
to  the  defendant."  That  is  a  singular  subject  of  calculation. 
He  says,  "where  the  loss  has  fallen,  there  it  must  lie:  one 
innocent  man  must  not  relieve  himself  by  throwing  it  on 
another."  So  I  should  say  here.  The  defendants  have  paid 
their  money  for  that  which  is  of  no  value ;  they  have  thereby 
sustained  a  loss,  and  they  ought  not  to  be  permitted  to  throw 
that  loss  upon  another  innocent  man,  who  has  done  no  act  to 
mislead  them:  and  still  less  ought  they  to  be  so  permitted, 
where,  instead  of  being  misled  by  any  act  of  the  plaintiffs,  they 
themselves  have  given  the  appearance  of  authenticity  to  the 
instrument  by  their  own  indorsement,  which  was  a  sort  of 
warranty  of  its  genuineness  at  a  time  when  the  forged  ac- 
ceptance made  a  part  of  the  instrument.  The  report  of  the 
case  in  Burr,  is  fuller.    It  speaks  of  the  liberality  of  the  action 

t  2  Str.  946. 
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for  money  had  and  received,  and  puts  the  case  upon  the  ground,  Smith 
that  the  defendant  might  conscientiously  retain  the  money,  not  mercer. 
because  it  was  his,  but  because  he  has  hold  of  it  without  any 
fraudulent  intent.  How  he  can  satisfy  his  conscience  by  keeping 
that  which  is  not  his,  I  cannot  tell,  but  it  is  better  not  to 
encourage  too  far  this  latitude  of  conscience.  The  matter 
however  has  been  lately  discussed  and  decided  in  this  Court  in 
the  two  cases  of  Jones  v.  Ryde\  and  Bruce  v.  Bruce.  J  (Here  the 
learned  Judge  stated  the  case  of  Jones  v.  Ryde.)  A  great  part 
of  the  doctrine  of  Price  v.  Neal  seems  in  that  case  to  be  wholly 
repudiated  by  the  Court.  Fenn  v.  Harrison^  was  there  *cited ;  [  *85  ] 
and  my  Lord  Chief  Justice  says,  "it  is  true,  that  if  he  who 
negotiates  a  bill  does  not  indorse  it,  he  does  not  subject  himself 
to  that  responsibility  which  the  indorsement  would  bring  on 
him,  viz.  to  an  action  to  be  brought  against  him  as  indorser, 
but  he  does  not  get  rid  of  that  responsibility  which  arises  from 
his  passing  off  an  instrument  of  no  value,  and  receiving  value 
for  it ;"  and  he  compared  it  to  the  case  of  paying  away  forged 
bank  notes.  My  brother  Heath  there  adverts  to  what  is  said 
by  Lord  Kbnyon,  that  the  person  paying  under  such  circum- 
stances is  entitled  to  recover  back  the  money,  and  he  refers  to 
Cripps  v.Reade;\\  and  my  brother  Dallas  refers  to  the  same 
case,  and  concurs  with  the  rest  of  the  Court.  Bruce  v.  Bruce  is 
a  still  stronger  case.  There  the  bill  was  actually  paid,  but  the 
Court  said  they  could  not  .distinguish  it  from  the  case  before 
decided.  It  is  said  in  this  case  the  negligence  varies  it ;  what 
was  the  negligence  ?  How  perfect  the  forgery  was,  we  do  not 
know.  Some  forgeries  will  deceive  the  party  whose  name  is 
forged.  Did  the  plaintiffs  omit  any  degree  of  reasonable 
diligence  which  lay  within  their  power?  Evans,  when  the 
bill  was  sent  to  him,  could  not  be  deceived :  he  must  know : 
he  detected  the  forgery,  and  gave  immediate  notice :  where 
then  is  the  negligence?  The  bill  had  done  its  office,  had 
ceased  to  be  negotiated.  It  is  not  like  bills  which  have  to  go 
further  in  circulation.  I  cannot  therefore  think  this  was  a  case 
of  gross  negligence  in  the  plaintiffs.      The  situation  of  the 

t  15  B.  B.  561  (5  Taunt.  488).  §  3  T.  B,  757. 
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smith       plaintiffs  is  extremely  material.    They  are  no  parties  to  this 

Mbbceb.      bill,  neither  drawers,  acceptors,  or  payees.     They  are  not  pur 

chasers  of  the  bill ;   they  never  had  any  property  in  it ;  they 

are  mere  servants  and  agents  of  the  payees ;  it  is,  as  to  them, 

a  payment  under  a  supposed  authority,  which  does  not  exist.    It 

[  *86  ]       falls  *within  the  general  principle.     My  opinion  therefore  is, 
that  the  plaintiffs  are  entitled  to  recover. 

Heath,  J..: 

I  am  of  opinion  that  a  nonsuit  ought  to  be  entered.  I  agree 
that  this  is  a  case  of  money  paid  without  consideration,  and  I 
agree  in  the  general  principle,  that  money  paid  without  con- 
sideration upon  an  instrument  which  proves  to  be  of  no  value, 
may  be  recovered  back ;  but  there  are  particular  circumstances 
in  this  case  which  materially  alter,  and  take  this  case  out  of 
the  general  principle.  If  Evans  had  paid  the  bill,  it  is  clear  he 
would  have  been  bound.  Can  an  agent  be  in  a  better  situation 
than  his  principal  ?  As  between  Evans  and  the  agent,  it  may 
be  a  question,  whether  the  latter  kept  within  the  scope  of  his 
authority ;  but  as  to  the  rest  of  the  world,  it  is  the  same  thing 
whether  it  be  the  act  of  Evans  or  of  his  agent.  It  would  be 
strange,  if  in  an  action  by  Evans  himself  he  ought  to  be  non- 
suited, and  that  if  the  action  be  by  the  agent,  he  should  recover. 
The  situation  of  bankers  is  most  peculiar :  they  are  bound  to 
know  the  handwriting  of  their  customers.  If  tha  law  were 
otherwise,  merchants  making  their  bills  payable  at  their  bankers 
would  have  this  extraordinary  advantage,  that  if  a  forgery  be 
imposed  on  their  bankers,  the  principal  would  not  be  the  sufferer 
by  it ;  whereas,  if  it  were  imposed  on  themselves,  they  must 
bear  the  loss,  and  so  would  exempt  themselves  from  that  liability 
which  would  rest  on  them  if  they  themselves  transacted  their 
own  business. 

Gibbs,  Ch.  J. : 

I  concur  in  opinion  with  my  brothers  Heath  and  Dallas.  A 
narrow  and  particular  ground  is  with  me  conclusive  on  this 
case.  If  the  acceptance  has  been  genuine,  and  the  plaintiffs 
had  refused  payment,  the  defendants  had  their  remedy  against 
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the  supposed  acceptor ;  or  if  they  failed  to  obtain  the  *amount  Smith 
from  him,  they  had  their  remedy  against  the  prior  parties  on  mebobb. 
the  bill.  The  acceptance  carried  with  it  an  order  on  the  bankers  [  *g7  ] 
of  the  supposed  acceptor  to  pay  the  money :  it  purported  to  be 
an  order  of  Evans,  whose  bankers  the  plaintiffs  were.  It  was 
incumbent  on  them  to  see  to  the  reality  of  that  order  before  they 
obeyed  it ;  and  if,  by  obeying  it,  they  are  sufferers,  they  ought 
not  to  throw  on  another  a  loss  accruing  without  fault  of  his. 
See  the  circumstances !  The  defendants  present  the  bill  for 
payment,  and  it  is  paid  to  them.  The  money  remained  in  ttieir 
hands  without  demand  made  on  them  for  it,  from  the  23rd  of 
April  to  the  80th  of  April :  the  forgery  being  then  discovered, 
the  plaintiffs  demand  it  back  from  the  defendants.  If  the 
plaintiffs  had  originally  refused  to  pay  this  money,  the  holder 
would  immediately  have  given  notice  to  the  drawer  and  to  the 
immediate  indorser,  which  would  have  been  transmitted  to  the 
first  indorser  and  drawer.  In  consequence  of  the  bill  being  paid, 
the  defendants  continued  to  have  the  money  in  their  hands  till 
the  80th  of  April.  I  think  it  was  then  too  late  for  the  defendants 
to  give  notice  to  the  prior  parties ;  and  by  not  having  given 
such  notice,  they  lost  their  remedy  against  those  parties.  If  a 
person  liable  on  a  bill  does  not  receive  notice  within  a  reasonable 
time,  he  is  discharged  for  want  of  such  notice.  Here  Temple 
was  discharged :  by  whose  default  ?  By  the  plaintiffs' !  the 
defendants,  while  the  bill  continued  paid,  could  not  have  given 
notice  to  him ;  for  the  bill  was  not  then  dishonoured ;  and  as 
the  defendants  have  lost  that  opportunity  by  the  negligence  of 
the  plaintiffs,  the  latter  cannot  recover  back  the  money  from  the 
former.  I  have  put  the  case  on  the  express  point  that  by  the 
acts  of  the  plaintiffs  the  defendants  are  put  in  a  worse  situation ; 
but  I  do  not  mean  thereby  to  express  my  dissent  from  the  larger 
ground  on  which  the  case  has  *been  put  by  my  brothers  Heath  [  "88  ] 
and  Dallas  ;  but  I  think  the  ground  on  which  I  have  put  it  is 
alone  a  sufficient  answer  to  all  the  arguments  that  have  been 
used,  and  is  sufficient  to  warrant  us  in  giving 

Judgment  of  nonsuit. 
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wis.  TREMAIN   v.   BARRETT. 


iftli.  SAME  v.   FAITH. 


[88] 


(6  Taunt.  88—94 ;  S.  C.  1  Marshall,  463--466.) 

If  a  witness  is  bond  fide  sent  for  from  a  foreign  country  for  the  sake 
of  his  testimony  in  an  intended  action,  though  the  writ  is  not  sued  out 
until  after  his  arrival,  the  plaintiff  is  entitled  in  that  cause  to  the  costs 
of  bringing  him  over,  his  subsistence,  and  compensation  for  his  loss  of 
time  spent  here  pending  the  suit  for  the  purposes  thereof,  and  to  the 
costs  of  his  return. 

But  if  the  witness  being  sent  for  to  give  evidence  in  one  action,  the 
plaintiff  uses  his  testimony  in  another  action  against  a  different  party, 
and  relaxes  his  diligence  in  the  first,  he  is  entitled  in  the  second  action 
to  the  costs  only  of  the  witnesses'  subsistence  and  detention  for  the 
purpose  of  the  second  action,  but  not  of  his  voyage  hither,  or  of  his 
return. 

The  defendant  Faith  was  owner  of  a  vessel,  which  put  into 
Halifax,  in  Nova  Scotia,  and  was  there  repaired  by  the  plaintiffs. 
The  defendant  Barrett,  who  was  the  master,  gave  the  plaintiffs 
bills  for  the  amount  of  their  charges,  drawn  on  the  defendant 
Faith,  in  London,  which  the  latter  refused  to  accept.  The 
plaintiffs'  agent  in  this  country  thereupon,  having  previously 
acquainted  the  defendant  Faith  that  in  the  event  of  his  non- 
payment he  should  be  under  the  necessity  of  bringing  a  witness 
at  Faith's  cost  from  Nova  Scotia  to  prove  the  plaintiffs'  case, 
upon  his  refusal,  in  August,  1814,  wrote  to  the  plaintiffs  to  send 
over  a  witness,  Lee,  who  could  prove  their  demand  against  the 
defendant  Faith,  and  Lee  having  arrived  on  the  2nd  of  November, 
for  the  sole  purpose  of  proving  the  plaintiffs'  demand,  on  the 
following  day  an  action  was  commenced  against  Faith  for  work 
and  labour,  and  materials  furnished,  and  money  paid.  But  the 
defendant  Barrett  also  having  arrived  in  England,  the  plaintiffs' 
[  *8&  ]  agent  sued  him  on  the  dishonoured  bills,  for  the  *amount,  with 
exchange,  charges,  and  interest:  and  apprizing  the  defendant 
Faith  that  it  was  not  intended  to  press  on  the  first  cause,  except 
for  the  costs,  but  expediting  the  last,  recovered  therein  by  the 
testimony  of  Lee,  who  was  a  material  and  necessary  witness 
therein,  a  verdict  against  Barrett.  He  afterwards  consented  to 
an  order  to  stay  proceedings  in  the  action  against  Faith,  upon 
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payment  of  nominal  damages  and  the  costs.     The  prothonotary     Tbemain 
first  taxed  for  the  plaintiffs  their  costs  in  the  action  against     babbett. 
Barrett,  and  allowed  them  therein  the  costs  of  Lee's  subsistence 
and  detention  here,  including  his  expenses,  and  a  recompense 
for  his  loss  of  time,  and  the  costs  of  his  return  to  Halifax,  but 
not  of  his  voyage  hither. 

Vauglian,  Serjt.  in  Hilary  Term,  1815,  moved  that  the 
prothonotary  might  review  this  taxation,  upon  the  principle 
which  he  conceived  to  be  established  by  the  cases  of  SchimmeU 
v.  Lausada,f  and  Sturdy  v.  Andrew8,t  that  if  a  witness  is  brought 
hither  from  a  foreign  country  before  the  writ  is  sued  out,  though 
brought  bond  fide  for  the  express  purpose  of  the  action,  in  which 
he  is  afterwards  examined,  yet  the  costs  of  his  return  shall  not 
be  allowed.  A  fortiori,  they  ought  not  to  be  allowed  in  this 
instance,  where  the  witness  was  brought  to  this  country  for  the 
sole  purpose  of  another  cause,  viz.  against  Faith,  between 
whom  and  Barrett  there  was  no  unity  of  interest.  The  same 
reason  which  shews  that  the  prothonotary  ought  not  to  allow 
the  costs  of  bringing  him  hither,  operates  with  equal  force 
against  allowing  the  costs  of  his  return.  And  even  if  the  witness 
being  found  here,  and  examined  in  the  second  cause,  the  costs 
of  his  return  ought  to  be  allowed,  yet,  since  he  was  a  witness  in 
two  causes,  only  half  those  costs  at  the  utmost  ought  to  be 
allowed  in  this  action. 

Blosset,  Serjt.  shewed  cause  instanter:  he  urged  that  the  [90] 
supposed  parity  of  reason  would  not  discharge  the  defendant 
from  the  costs  of  the  witness's  return ;  for,  he  contended,  that 
the  plaintiffs  were  entitled  to  receive  in  this  cause  the  costs  also 
of  bringing  him  hither.  The  question  was,  whether  a  person 
having  resolved  in  his  own  mind  that  he  has  a  clear  right  of 
action,  and  that  it  is  clearly  necessary  to  bring  a  witness  from 
a  distant  country  to  prove  it,  if  in  sending  for  him  he  anticipates 
the  suing  out  of  the  writ,  is  therefore  not  entitled  to  his  costs 
of  bringing  him,  and  of  his  return.  This  is  not,  as  in  SchimmeU 
v.  Lousada,  a  case  where  a  person  has  brought  the  witness 

t  4  Taunt.  695.  X  ™d-  697. 
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Tbemain     hither  in  order  to  try  whether  upon  examination  he  could  find 

Barrett,     ground  to  support  an  action.    Mansfield,  Ch.  J.  in  that  case 

proceeded  upon  the  supposed  result  of  inquiries  into  the  practice 

of  the  Court  of  King's  Bench  as  to  allowing  the  costs  of  a  witness 

coming  hither,  t  and  upon  a  statement  that  the  costs  of  his 

coming  are  not  allowed  if  the  witness  come  before  the  suit 

commenced,  but  that  even  in  that  case  the  costs  of  his  return 

are  allowed  in  the  King's  Bench.     Mansfield,  Ch.  J.  adopted 

the  former  part  of  the  practice,  but  not  approving  the  distinction, 

rejected  the  latter,  and  held  that  if  nothing  was  allowed  for  his 

coming,  neither  ought  anything  to  be  allowed  for  his  return. 

But  not  only  does  the  practice  of  the  King's  Bench  as  to  the 

costs  of  return,  steadily  coincide  with  the  practice  now  adopted 

by  the  prothonotary,  but  even  the  practice  of  that  Court  as  to 

the  costs  of  coming  is  the  contrary  of  that  which  is  supposed 

to  have  been  reported  hither  in  Schimmell  v.  Lousada ;  for  to  a 

query  put  in  writing  to  the  Master  of  the  King's  Bench,  "  if  one 

[  *9i  ]       who  hath  a  clear  right  of  action,  and  is  ^determined  to  sue, 

before  action  brought,  sends  for  a  witness  from  abroad  in  order 

to  support  his  cause,  whether  he  is  entitled  to  the  costs  of 

bringing  over  the  witness,"  the  Master  answers  in  writing,  that 

he  is.    In  the  view  taken  by  the  prothonotary,  the  circumstance 

of  the  writ  being  sued  out  or  not,  is  immaterial,  for  there  are 

many  matters  necessary  to  the  ultimate  success  of  the  cause, 

the  costs  whereof  are  allowed,  though  they  are  incurred  before 

the  writ  sued  out,  as  the  preparing  of  affidavits,  of  a  special 

declaration,  and  perhaps  even  of  the  brief  for  trial ;  so,  of  the 

warrant  of  attorney,  and  of  a  special  original.    Many  of  the 

former  distinctions  on  this  subject  are  now  done  away.     It 

formerly  was  laid  down  as  a  general  rule,  that  no  costs  of  a 

witness  could  in  any  case  be  allowed,  except  for  the  time  during 

which  he  was  within  the  reach  of  a  subpana.     Thellusson  v. 

Staples  ;t   Hagedorn  v.  AUnutt,§  was  one  of  those  anomalous 

cases. 

t    The     prothonotary     hereupon  when  the  witness  was  brought  far 

stated  to  the  Court,  that  the  enquiry  the  purpose  of  seeing  whether  the 

to  which  the  Master's  answer  was  action  would  lie. 

given  in  that  case,  was,  whether  the  t  Apparently  not  reported.— F.  P. 

costs  of  coming  were  to  be  allowed,  §  3  Taunt.  379. 
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Gibbs,  J.  observed,  that  the  practice  of  the  Court  of  King's     Tbemaik 

Bench  as  to  the  costs  of  the  witnesses'  return,  was  clearly     babbktt. 

ascertained  to  be  such  as  was  contended  for  the  plaintiffs.     The 

reporter  of  the  decision  in  Schimmell  v.  Ijousada,  had  omitted 

there  to  state  one  part  of  the  practice  in  such  a  case  in  the 

Court  of  King's  Bench,  namely,  that  in  that  Court  the  costs  ' 

of  his  return  were  given.     Their  practice  was  certified  to  be, 

that  there  the  costs  of  bringing  a  witness  over  were  not  to 

be  allowed,  the  costs  of  his  detention  were  to  be  allowed,  and 

the  costs  of  his  return  were  to  be  allowed;  but  the  plaintiffs 

were  met  by  the  decision  in  this  Court,  that  the  costs  of  sending 

back  the  witness  are  not  here  to  be  given.     This  action  against 

Faith  for  money  paid  is  wholly  a  different  action  from  the  action 

against  Barrett  on  the  bills  of  exchange.    While  the  witness  is 

here,  the  plaintiffs,  finding  Barrett  here,  sue  him  on  the  bills, 

on  which  they  could  not  sue  Faith,  *who  had  not  accepted  them,        [  *92  ] 

and  they  use  the  witness  who  is  here,  as  a  witness  in  that  action. 

The  difference  between  the  case  of  Schimmell  v.  Lousada  and 

this  case,  is,  that  there  the  witness  was  brought  for  the  purpose 

of  that  action;   here  the  witness  was  not  brought  over  with 

a  view  to  this  action  against  Barrett,  who  was  accidentally  here, 

but  with  a  view  to  the  action  against  Faith.     The  rule  therefore 

must  be  absolute  for  the  prothonotary  to  review  his  taxation, 

and  he  must  grant  costs  for  the  detention  of  the  witness  here 

for  the  purpose  of  this  action  for  a  reasonable  time,  which  is 

(to  use  the  language  of  the  late  Chief  Justice),  "  from  the  time 

of  its  commencement,"  pending  the  action,  and  certainly  until 

the  witness  could  reasonably  get  out  of  the  country  again,  but 

not  of  his  return. 

Ride  absolute. 

In  the  action  against  Faith  the  prothonotary  afterwards,  upon 
an  affidavit  that  Lee  was  a  material  and  necessary  witness  in 
the  cause,  and  the  only  person  who  could  prove  certain  of  the 
facts,  and  that  he  was  expressly  sent  for,  for  the  purpose  of  that 
cause,  allowed  the  plaintiffs  the  cost  of  his  voyage  to  England, 
of  his  subsistence  and  detention  here  (except  of  such  time  for 
which  he  had  awarded  the  plaintiffs  the  costs  of  his  subsistence 
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Tbkmain  and  detention  in  the  action  against  Barrett),  and  of  his  voyage 
bajoktt.  back;  considering  that  as  the  plaintiff  had  a  clear  ground  for 
this  action,  and  had  sent  for  the  witness  for  the  express  purpose 
of  bringing  it,  not  of  judging  (upon  which  circumstance 
Mansfield,  Ch.  J.  appeared,  as  well  by  the  report  t  as  by  a 
note  of  that  case  taken  by  the  prothonotary  himself,  to  have 
supported  the  opposite  practice  in  Schimmell  v.  Lousada),  whether 
an  action  could  be  brought  on  his  testimony,  there  was  a  material 
distinction  between  the  two  cases  in  that  respect. 

[  93  ]  Vaughan,   Serjt.  in  Easter  Term,  moved  that  the  protho- 

notary might  review  his  taxation  in  the  action  against  Faith, 
contending  upon  the  authority  of  Schimmell  v.  Lousada,  and 
Sturdy  v.  Andrews,  that  inasmuch  as  the  witness  was  sent  for, 
and  landed  in  this  country  before  the  writ  was  sued  out,  the 
costs  of  his  coming  and  of  his  return  ought  not  to  be  allowed, 
and  there  was  no  precedent  wherein  that  practice  had  prevailed. 

Gibbs,  Gh.  J. : 

It  appears  that  the  prothonotary  has  allowed  nothing  here, 
which  has  been,  or  could  be  allowed  in  any  other  quarter.  If 
there  be  a  strict  and  rigid  rule  that  nothing  shall  be  allowed 
in  the  costs  of  a  witness  who  is  sent  for,  for  the  purposes  of 
a  cause,  unless  the  writ  is  sued  out  before  he  is  sent  for,  then, 
indeed,  the  prothonotary  must  review  his  taxation.  We  decided 
the  case  of  Schimmell  v.  Lousada,  principally  on  an  apprehension 
that  there  was  a  strict  and  rigid  rule  in  the  Court  of  King's 
Bench,  that  nothing  was  ever  allowed  for  the  coming  of  a  witness 
previously  to  the  writ  being  sued  out;  but  the  prothonotary 
states  to  us,  that  he  has  spoken  to  the  master  in  that  Court, 
who  does  say,  that  under  such  circumstances  he  should  have  no 
difficulty  in  allowing  those  costs.  We  think,  however,  the 
defendant  may  have  a  rule  to  shew  cause,  because  the  case  of 
SchimmeU  v.  Lousada  seems,  as  now  reported,  to  run  counter 
to  our  inclination.  Upon  the  discussion  of  the  case  of  Tremain 
v.  Barrett,  last  Term,  and  upon  a  note  which  we  received  from 
one  of  the  Judges  of  the  Court  at  that  time,  we  were  induced  to 

t  4  Taunt.  695. 
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doubt  whether  the  rule  was  exactly  that  which  was  proceeded  on     Tbbmain 

in  the  case  of  Schimmell  v.  Lousada,  as  it  is  represented  in  the     babbett. 

printed  report;   and  therefore  the  case  should  be  heard,  and 

time  should  be  taken  for  making  enquiry  into  the  practice  of  the 

Court  of  King's  Bench  in  such  case. 

Rule  nisi. 

On  this  day  Gibbs,  Ch.  J.  reported  the  practice  of  the  Court        [  94  ] 
of  King's  Bench  to  coincide  with  that  which  the  prothonotary 
had  in  the  present  instance  adopted,  and  the 

Rvle  was  discharged. 


C.  P.   EASTER    TERM. 


LAING  v.  FIDGEON.t  1816: 


(6  Taunt.  108—110 ;  S.  0.  at  Nisi  Prius,  4  Camp.  169.) 


April  16. 


In  every  contract  to  furnish  manufactured  goods,  however  low  the        [  108  ] 
price,  it  is  an  implied  term  that  the  goods  shall  be  merchantable. 

A  contract  to  furnish  goods,  with  a  certain  latitude  as  to  the  price,  as 
saddles  at  24*.  a  26*.  may  be  described  as  a  contract  to  furnish  them  at 
a  reasonable  price. 

The  plaintiff  declared  that  in  consideration  that  he  would  buy 
of  the  defendant  divers  goods,  to  wit  (amongst  other  articles), 
48  saddles,  at  and  for  reasonable  prices,  to  be  paid  by  the 
plaintiff  to  the  defendant ;  the  defendant  undertook  to  sell  and 
deliver  to  the  plaintiff  such  quantity  of  such  goods  of  a  good 
and  merchantable  quality,  and  to  charge  fair  and  reasonable 
prices  for  the  same,  and  averred  a  breach  that  the  goods 
delivered  were  not  of  a  good  and  merchantable  quality.  Upon 
the  trial  of  the  cause  at  Guildhall  at  the  sittings  after  Hilary 
Term,  1815,  before  Gibbs,  Ch.  J.  the  evidence  was,  that  the 
defendant  having  previously  sent  to  the  plaintiff  a  sample  of  the 

t  Other    cases    establishing    the  4  Ex.  49,  38  L.  J.  Ex.  12,   19  L.  T. 

first  point  of  this  case  are — Gardiner  458 ;  Drummond  v.  Van  Ingen  (H.  L. 

v.  Gray,  p.  764  post  (4  Camp.  144) ;  1887)  12  App.  Cas.  284,  56  L.  J.  Q. 

Jones  v.  Just  (1868)  L.  E.  3  Q.  B.  B.  563,  57  L.  T.  1 ;  Randall  v.  New- 

197,  203,  37  L.  J.  a  B.  89,   18  L.  T.  son  (1877)  2  Q.  B.  D.  102,  106,  46  L. 

208 ;    Mac/arlane  v.  Taylor,  L.  B.  1  J.  Q.  B.  259,  36  L.  T.  164.— B.  C. 
Sc.  Ap.  245 ;  Mody  v.  Gregsont  L.  B. 
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Laino,  saddles  that  could  be  famished  at  the  price  aftermentioned,  the 
Fidosov.  plaintiff  gave  him  an  order  for  "  goods  for  North  America,  3 
[  *109  ]  dozen  single  flap  *saddles,  24*.  a  26s.,  with  cruppers,  &c."  It 
was  proved  that  the  saddles  delivered  were  of  very  inferior 
materials  and  workmanship,  and  useless  and  unmerchantable, 
and  they  did  not  correspond  with  the  sample.  After  verdict  for 
the  plaintiff, 

Vaughan,  Serjt.  now  moved  to  set  it  aside  and  have  a  new 
trial,  upon  the  ground  of  a  variance  between  the  contract  averred 
and  the  contract  proved  :  for  that,  first,  there  was  no  proof  of 
any  contract  that  the  goods  should  be  merchantable;  and 
the  price  fixed  being  so  low  that  a  good  saddle  could  not  be 
made  for  that  money,  the  plaintiff  was  thereby  sufficiently 
apprized  what  species  of  goods  he  was  to  expect :  there  was  no 
warranty  in  fact,  and  the  law  did  not,  under  these  circumstances, 
imply  a  warranty  that  the  goods  were  merchantable.  In  respect 
to  the  price,  he  urged  that  the  proof  was,  of  a  contract  to  sell 
them  at  a  price  varying  from  24*.  to  26*.,  without  reference  to 
the  question,  whether  that  price  were  reasonable ;  and  a  reason- 
able price  might  much  exceed  26*.  The  plaintiff  ought  to  have 
declared  on  a  contract  to  furnish  them  at  24*.  or  26*. 

The  Court  held,  that  as  to  the  first  objection,  although  there 
was  no  express  contract  that  the  article  should  be  merchantable, 
it  resulted  from  the  whole  transaction  that  the  article  was  to  be 
merchantable :  the  defendant  might  have  rejected  the  order,  but 
having  accepted  it,  he  ought  to  furnish  a  merchantable  article. 
It  was  objected  to  the  form  of  the  declaration,  that  it  averred  a 
contract  to  sell  at  a  reasonable  price,  but  that  the  evidence 
proved  a  contract  to  sell  at  a  stated  price.  Looking  at  the 
order,  the  Court  thought  it  was  not  a  contract  to  sell  at  a  stated 
[  *no  ]  sum,  but  at  a  *price  near  about  those  sums ;  and  that  it  might 
well  be  described  as  a  reasonable  price ;  and  they 

Refused  to  grant  a  rule. 
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WILKINSON   and  Others,  Assignees  op   GWYNNE,        isis. 
a  Bankrupt,   v.   CLAY  and   Others.  p— 

(6  Taunt.  110—111 ;  S.  0.  at  Nisi  Prim,  4  Camp.  171.)  [  HO  ] 

If  an  insurance  broker  debit  the  underwriter  with  a  loss,  and  take  his 
acceptance  for  the  balance  of  account  between  broker  and  underwriter, 
payable  at  a  later  date  than  the  time  when  the  loss  would  be  payable  in 
cash,  the  assured  may  maintain  an  action  against  the  broker  for  money 
had  and  received. 

Though  the  acceptance  was  dishonoured,  and  the  broker  never  received 
any  money. 

This  was  an  action  for  money  had  and  received.  Upon  the 
trial  of  the  cause,  at  Guildhall,  at  the  sittings  after  Hilary  Term, 
1815,  before  Gibbs,  Ch.  J.  it  appeared  that  the  defendants  were 
insurance  brokers,  and  had  effected  for  Gwynne,  who  had  since 
become  a  bankrupt,  a  policy  on  the  ship  Harriet,  which  Aguilar, 
an  underwriter,  had  subscribed  for  5002.,  and  had  adjusted  a 
total  loss  thereon ;  he  had  not  paid  the  money  to  the  defendants, 
and  his  name,  though  struck  off  the  policy,  still  remained  on 
the  adjustment ;  but  in  an  account  which  was  current  between 
him  and  the  defendants,  the  defendants  had  debited  him  with 
the  amount  of  this  loss,  and  had  with  Gwynne's  knowledge 
drawn  a  bill  on  him  at  three  months'  date,  payable  to  their  own 
order,  for  419/.  1«.,  being  the  general  balance  due  to  them  upon 
their  own  account  with  him,  in  which  account  this  debit  of 
5002.  was  included.  The  usual  period  for  payment  of  a  loss  on 
a  policy  is  one  month  after  adjustment.  Aguilar  having  become 
a  bankrupt,  this  bill  was  not  paid ;  and  the  defendants  proved 
the  then  balance  of  their  account,  8082.  3*.,  under  his  com- 
mission, and  received  a  dividend  thereon  which  they  paid  over 
to  the  plaintiffs,  who  now  brought  this  action  for  the  residue. 
The  jury  found  a  verdict  for  the  plantiffs,  which 

Best,  Serjt.  now  moved  to  set  aside,  insisting,  first,  that  as       [  ill  ] 
the  defendants  had  never  received  the  money  from  Aguilar,  they 
were  not  liable  for  it  to  the  assured,  but  he,  whose  name  still 
continued  on  the  policy,  or  rather  on  the  adjustment,  was  the 
person  liable ;  secondly,  that  as  the  defendants  had  obtained  an 
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Wilkinson   acceptance  only,  and  not  money,  the  action  for  money  had  and 
Clay.       received  could  not  be  sustained. 

The  Court  held,  that  inasmuch  as  there  was  a  loss  settled 

with  the  underwriter,  and  a  bill  of  exchange  at  three  months' 

date  accepted  for  the  balance,  at  a  time  when  the  assured  was 

entitled  to  immediate  payment,  which  was  at  a   month,  the 

defendants  thereby  tied  up  Gwynne's  hands,  which  they  had  no 

right  to  do.    It  was  said  they  took  the  bill  for  Gwynne's  benefit, 

but  if  so,  they  should  have  transferred  the  bill  to  him.     The  last 

objection  was  disposed  of  in  the  case  of  Andrew  v.  Robinson^ 

cited  at  the  trial. 

Rule  refused. 


1816.  ROGEKS  v.  DALLIMOEE. 

*****  16'  (6  Taunt  111—115.) 

r  in  ]  The  Court  is  not  limited  by  time  from  setting  aside  an  award  founded 

on  a  submission  by  rule  of  Court  in  an  action  pending,  where  there  has 
been  a  plain  mistake  of  the  arbitrator,  although  the  application  be  not 
made  in  the  term  next  after  the  making  of  the  award. 

But  in  ordinary  cases  they  will  look  to  the  limitation  of  time  given  by 
the  stat.  9  &  10  W.  &  M.  c.  15,  as  a  rule  to  guide  their  discretion  as  to 
the  time  of  reviewing  awards.]: 

In  this  cause  the  plaintiff  had  sued  out  his  writ  for  the  purpose 
of  having  a  cause  in  Court  on  which  to  ground  an  order  of 
reference,  and  a  Judge's  order  to  refer  haying  been  obtained,  the 
arbitrator  in  August,  1814,  made  his  award  for  412.  in  favour  of 
[  *H2  ]  the  plaintiff.  He  *afterwards  discovered  that  he  had  made  a 
numerical  mistake,  and  that  the  sum  he  ought  to  have  awarded 
was  612.,  and  he  apprized  the  parties  by  letter  of  this  mistake, 
and  requested  the  defendant  to  rectify  it ;  upon  whose  refusal 
Lens,  Serjt.  was  in  last  Michaelmas  Term  instructed  to  move  to 
set  aside  the  award,  but  the  order  of  reference  not  having  then 
been  made  a  rule  of  Court,  he  deferred  the  motion ;  that  rule 
having  been  afterwards  gotten,  he  obtained  in  Hilary  Term  last 

t  13  E.  R.  788  (3  Camp.  199).  tion  Act,  1889),  R.  S.  C.  Ord.  64, 

X  See  now,  in  place  of  the  Act  of     r.  14. — B.  C. 
W.  &  M.  (repealed  by  the  Arbitra- 
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a  rule  for  setting  aside  the  award  upon  this  palpable  mistake  of      Bookbs 
the  arbitrator.  dallimore. 

Best,  Serjt.  in  shewing  cause  against  this  rule,  took  a  pre- 
liminary objection,  that  the  application  was  too  late,  for  that  it 
ought  to  have  been  made  in  the  Term  next  following  after  the 
making  of  the  award.  The  case  of  Synge,  Executor,  v.  JervoiseJ 
where  the  Court  of  King's  Bench  set  aside  an  award  made  on 
an  order  of  reference  at  Nisi  Prius,  upon  an  application  in  the 
second  Term,  is  but  a  loose  case,  but  at  all  events  it  extends  only 
to  orders  of  reference  made  at  Nisi  Prius,  and  not  to  other  orders 
of  the  Judges.  The  preamble  of  the  statute  9  &  10  Will.  III. 
c.  15,  extends  to  all  references  made  under  any  rule  of  Court ; 
and  the  jurisdiction  which  the  Court  has  to  set  aside  awards,  is 
given  by  that  Act,  and  is  confined  to  the  period  of  time  therein 
limited.  If  the  Court  does  not  derive  its  jurisdiction  from  that 
statute,  it  has  no  jurisdiction  over  the  subject ;  for,  before  that 
Act,  the  only  remedy  for  any  person  aggrieved  by  an  award  was 
to  file  a  bill  in  equity,  and  if  there  be  any  cases  not  within  the 
statute,  that  is  still  the  only  remedy.  It  has  invariably  been 
considered  that  the  time  for  setting  aside  awards  is  thus  limited, 
and  that  all  these  cases  were  within  the  statute ;  Zachary  v. 
Shepherd ;  J  and  if  within  the  statute,  the  plaintiff  is  too  late. 

Lens,  in  support  of  his  rule,  urged  that  the  practice  had  [  H3  ] 
not  been  invariable,  for  the  latest  case  gave  a  longer  time. 
Zachary  v.  Shepherd  was  inapplicable,  for  the  question  there 
was,  whether  the  operation  of  the  statute  was  not  confined  to 
cases  of  corruption  and  undue  influence,  and  it  leaves  the  present 
question  untouched.  There  was  no  pretence  to  say  that  before 
the  statute,  the  relief  against  awards,  was  confined  to  suit  in 
equity.  This  Act  defines  in  what  particular  cases  awards  made 
by  virtue  of  that  statute  only  shall  be  set  aside,  but  it  says 
nothing  of  other  cases.  It  is  confined  to  cases  of  corruption ; 
and  all  the  power  of  the  Court  to  set  aside  awards  upon  any 
other  ground,  is  derived  from  another  source.  The  Court  may 
refer  to  the  statute,  as  a  rule  to  guide  their  discretion  in  the 

t  8  East,  466.  X  2  T.  E.  781. 

K.R. — VOL.  XVI.  Q   Q 
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Boorbs  time  of  setting  aside  awards  which  are  not  within  the  Act,  but 
Dallimobe.  ^ey  will  not  adopt  it  as  a  positive  rule.  In  this  case  there  is  no 
inconvenience  in  enlarging  the  time,  for  the  rule  of  Court  was 
not  obtained  till  long  after  the  award  was  made,  and  the  plaintiff, 
who  as  yet  has  levied  nothing,  makes  this  application  in  his 
own  delay.  Anderson  v.  Coxetert  is  treated  too  lightly,  in 
saying  it  is  not  law.  It  is  not  decided  in  Synge  v.  Jervoise  that 
references  under  rules  of  Nisi  Prius  are  the  only  cases  not 
comprehended  within  the  statute ;  but  only  that  they  are  one 
exception,  any  other  order  of  a  Judge  stands  on  the  same  foun- 
dation as  an  order  of  reference  at  Nisi  Prius.  No  order  of  a 
Judge,  unless  made  a  rule  of  Court,  is  a  ground  of  attachment. 
It  is  an  inaccurate  expression  to  say  that  an  award  is  made 
under  a  Judge's  order,  for  in  fact  it  is  to  the  subsequent  rule  of 
Court,  that  it  owes  all  its  authority.  In  Dubois  v.  Medlycott9\ 
it  was  urged  that  "  the  submission  being  by  bond,  per  statute 
9  &  10  Will.  III.  no  objection  to  the  award  can  be  made  after 

[  *iu  ]  *the  first  Term  ;  evidently  pointing  to  the  distinction,  that  if  it 
had  been  a  submission  in  an  action,  the  motion  could  have 
been  entertained.  And  the  Court  there  decide  consonantly 
to  the  effect  which  would  be  obtained  by  the  distinction  con- 
tended for. 

Gibbs,  Ch.  J.  delivered  the  opinion  of  the  Court : 

The  Court  by  no  means  intend  to  hold  out  to  parties  that 
applications  to  set  aside  awards  founded  on  references  which  are 
not  made  by  bond,  will  be  received  at  any  time  whatsoever ;  on 
the  contrary,  we  think,  that  in  most  cases  the  Court  would 
regulate  the  exercise  of  its  discretion  by  the  same  rule  which  is 
prescribed  by  the  statute  of  Will.  &  M.  with  respect  to  cases  that 
come  under  that  Act ;  but  we  do  not  think  that  this  and  similar 
cases  are  within  the  Act :  we  think  it  does  not  apply  to  awards 
made  under  the  authority  of  a  rule  of  Court  made  in  an  action 
pending.  For  those  awards  under  orders  of  Nisi  Prius,  or  of  a 
Judge  at  Chambers,  derive  their  authority  only  from  the  rule 
of  Court  which  is  afterwards  made,  and  therefore  they  are  awards 
under  rules  of  Court.  It  has  been  urged  for  the  defendant,  that 
t  1  Str.  301.  %  Barnes,  45. 
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the  Court  has  no  jurisdiction  to  set  aside  awards,  except  under  Rogers 
the  statute,  and  that  if  the  plaintiff  applies  under  the  statute,  dallimobe. 
he  is  out  of  time.  We  think  otherwise,  and  that  the  rule  of 
Court  which  gives  superintendence  to  the  arbitrator,  gives  also 
to  the  Court  a  superintendence  over  that  award,  and  that  the 
Court  have  that  authority  in  the  present  case.  The  question 
then  is,  whether  in  our  discretion  we  shall  interpose  in  the 
present  instance,  this  being  a  case  in  which  it  would  be  too 
late  to  apply,  if  the  relief  depended  on  the  statute  of 
Will.  &  M.  The  merits  are  clear.  The  arbitrator  him- 
self says  he  made  a  mistake,  and  should  have  given 
612.  instead  of  411.  The  counsel  for  the  plaintiff  was  in- 
structed to  move  sooner,  but  from  some  circumstance,  *he  did  [  *ub  ] 
not.  We  think  therefore  this  is  a  case  in  which  the  Court 
ought  to  interpose,  and  consequently  the  rule  must  be  made 
absolute,  either  to  set  aside  the  award,  or  what  would  be  better, 
to  send  back  the  case  to  the  same  arbitrator,  or  to  amend  the 
award  by  altering  it  to  612.  We  act  on  the  authority  of  the  case 
in  the  King's  Bench,  supported  by  that  case  in  Strange  on  which 
the  authority  of  the  former  is  founded,  and  we  also  think  that 
the  case  in  Barnes  is  an  authority  to  the  same  effect. 

Best  consented  to  make  the  rule  absolute   to  amend  the 

award,  by  increasing  the  sum  awarded  from  412.  to  612.  without 

further  expense. 

Rule  absolute. 


BRUCE  v.  WAEWICK.  wis. 

April  19. 

In  Error.  — 

(6  Taunt.  118—120.)  [118] 

[Reported  with  the  case  (Warwick  v.  Bruce)  in  K.  B.  14  R.  R. 
688.] 


Q  Q2 
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1816.  SNOW  v.  TOWNSEND. 

*?***.  (6  Taunt   123  j 

[  123  ]  The  Court  will  not  prevent  one  who  has  assigned  his  property  under 

an  insolvent  Act  from  suing  for  a  debt  due  to  him  before  his  assign- 
ment, the  assignee  refusing  to  sue. 
Nor  will  the  Court  compel  the  plaintiff  to  give  security  for  costs. 

The  plaintiff  had  been  discharged  oat  of  prison  under  the 
Insolvent  Act,  and  had  under  that  Act  assigned  to  the  person 
who  sued  him  all  his  property.  Many  persons  were  indebted  to 
him  before  his  assignment,  and  his  assignee  refusing  to  sue 
them,  he  had  commenced  the  present  action  against  one  of  his 
debtors. 

Blosset,  Serjt.  moved  that  either  the  proceedings  might  be 
stayed,  upon  the  ground  that  the  right  of  suit  was  now  vested  in 
the  plaintiff's  assignee  only;  or  else  that  at  least  the  plaintiff 
might  give  security  for  costs,  which  he  claimed  on  the  authority 
of  Webb  v.  WardA 

Per  Curiam  : 

Either  the  plaintiff  can  maintain  an  action  for  this  debt,  or  he 
cannot.  If  he  can,  there  is  no  reason  why  the  Court  should 
interfere  to  prevent  him  from  so  doing :  if  he  cannot,  it  will  be 
matter  of  defence.  As  to  security  for  costs,  the  case  cited  has 
been  much  questioned,  and  besides,  it  materially  differs  from  thin. 
There  the  plaintiff  was  suing  for  the  benefit  of  his  assignees,  who 
ought  not  to  be  permitted,  if  unsuccessful,  to  shelter  themselves 
from  costs  behind  the  bankrupt's  poverty;  here  the  plaintiff 
sues,  because  the  assignee  will  not  sue. 

Rule  refused* 

t  7  T.  E.  296. 
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WOOD  v.  BKOWN.f  "«■ 

(6  Taunt.  169—170.)  ***  3' 

It  is  not  sufficient  to  declare  that  the  defendant  published  a  libel  con-        [  169  1 
cerning  the  plaintiff  in  his  trade,  purporting  that  his  beer  was  of  bad 
quality  and  sold  by  deficient  measure ;  the  libel  itself  ought  to  be  set 
out. 

In  this  case  the  plaintiff  declared  for  a  libel  written  and 
published  concerning  him  in  his  trade  of  a  victualler,  which  he 
described  in  his  declaration  as  "  purporting  that  the  plaintiffs 
beer  was  of  a  bad  quality  and  sold  by  deficient  measure,  and  that 
his  other  liquors  and  the  treatment  of  his  guests  were  bad,  and 
that  his  house  (meaning  his  public  house),  was,  from  those 
circumstances,  a  nuisance,  and  therefore  that  another  public 
house  was  much  wanted  by  the  neighbouring  inhabitants,"  and 
averred  special  damage.    The  defendant  demurred  generally. 

Lens,  Serjt.  in  support  of  the  demurrer,  cited  Zenobio  v. 
Axtettl  and  Maitland  v.  Goldney  ;§  and  observed  that  this  was  a 
novel  attempt  in  pleading  to  declare  on  a  libel,  without  setting  out 
the  very  words  used. 

Best,  Serjt.  contra,  urged,  first,  That  the  declaration  was 
sufficient ;  secondly,  that  if  defective,  it  was  defective  in  form 
only,  and  could  not  be  taken  advantage  of  on  a  general  demurrer. 
First,  It  was  enough  to  set  out  a  libel  according  to  its  substance. 
The  Queen  v.  Drake. ||  Holt,  Ch.  J.  there  says,  "you  may  de- 
scribe a  libel  by  its  sense  and  meaning ;  thus,  it  is  a  good  infor- 
mation, to  shew  that  the  defendant  made  a  writing,  and  therein 
said  so  and  so,  translating  it  into  Latin.  In  Zenobio  v.  Axtell, 
the  point  was  but  little  considered.  So,  it  is  sufficient  to  aver 
that  the  defendant  used  words  imposing  the  crime  of  felony. 
2ndly,  The  declaration  shews  an  imputation  on  a  tradesman, 

t  Beferred  to  by  Lord  Selborne  notwithstanding  the  abolition  of  de- 

in  his  judgment  in  Capital  and  Coun-  murrers.   B.  S.  G.  Ord.  XXY.  Bules 

ties  Banking  Co.  v.  Henty,  (1882)  7  1  and  2.— B.  0. 

App.  Cas.  741,  743, 52  L.J.  Q.  B.  232,  \  3  B.  B.  142  (6  T.  B.  162). 

47  L.  T.  662.  §  6  B.  B.  466  (2  East,  426). 

The  rule  appears  still  to  hold  good,  ||  2  Salk.  661. 
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Wood  that  he  sells  bad  *goods  to  his  customers,  which  is  a  sufficient 
Bbowx.  cause  of  action :  it  is  substantially  shewn,  and  the  not  setting 
[  *170 1      out  the  express  words  is  merely  want  of  form. 

Lens  in  reply : 

The  effect  of  a  libel  cannot  be  set  out  without  any  statement 
of  what  the  libel  contains.  By  this  mode  of  declaring,  the 
plaintiff  deprives  the  defendant  of  the  advantage  of  demurring  or 
moving  in  arrest  of  judgment,  or  bringing  a  writ  of  error ;  either 
of  which  he  might  do,  if  the  supposed  libel,  when  set  out  on  the 
declaration,  contained  no  libellous  matter.  At  the  time  when  the 
Queen  v.  Drake  was  ruled,  there  was  a  necessity,  which  does  not 
now  exist,  for  a  departure  from  this  rule  so  far  as  to  translate 
the  libel  into  Latin,  because  all v  pleadings  were  then  in  that 
language.  This  form  of  declaration  leaves  it  wholly  in  the  judg- 
ment of  the  plaintiff  himself  to  determine  whether  a  writing  is 
actionable.  The  law  requires  that  in  the  first  place  the  very  libel 
itself  should  be  shewn  on  the  declarati6n,  and  after  that,  the 
plaintiff  may  add  what  he  will  by  way  of  innuendo. 

v     Cur.  adv.  vuU. 

The  Court  on  this  day  gave  judgment  for  the  defendant,  upon 
the  ground  that  the  plaintiff,  by  this  mode  of  declaring,  with- 
draws from  the  defendant  the  power  of  calling  for  the  judgment 
of  the  Court  on  demurrer  to  the  words  of  the  libel,  whereas,  if  he 
states  them  upon  the  record,  the  defendant,  if  he  thinks  fit,  may 
demur,  and  bring  before  the  Court  the  question  whether  they 
amount  to  a  libel. 

Judgment  for  the  defendant. 
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HUGUENIN   v.   RAYLEY.  mi* 

(6  Taunt.  186—189.)  May  6' 

The  conditions  of  a  life  insurance  required  a  declaration  of  the  state  [  186  ] 
of  the  health  of  the  assured,  and  the  policy  was  to  be  valid  only  if  the 
statement  were  free  from  all  misrepresentation  and  reservation;  the 
declaration  described  the  assured  as  resident  at  Fisherton  Anger.  She 
was  then  a  prisoner  in  the  county  gaol  there  :  Held  that  it  was  a  ques- 
tion for  the  jury,  whether  the  imprisonment  were  a  material  fact  and 
ought  to  have  been  communicated. 

This  was  an  action  upon  a  policy  of  insurance  subscribed  by 
the  Albion  Insurance  Company  upon  the  life  of  Elizabeth 
Swayne.  Upon  the  trial  of  the  cause  at  the  Sarum  Spring 
Assizes  1815  before  Dampier,  J.  one  defence  was,  that  there  had 
been  a  fraud  in  effecting  the  policy  by  the  suppression  of  a  fact 
which  the  contract  required  the  assured  to  disclose.  It  appeared 
that  E.  Swayne,  who  had  been  many  years  resident  in  a  house  of 
her  own  in  the  parish  of  Fisherton  Anger,  but  was  in  December, 
1818,  a  prisoner  for  debt  in  the  county  gaol  in  Fisherton  Anger, 
then  employed  Mather  to  effect  an  insurance  on  her  life  with  the 
defendants :  one  condition  of  the  insurance  was,  that  a  declara- 
tion should  be  made  of  the  state  of  the  health  of  the  life  insured, 
and  Mather,  reciting  that  he  had  proposed  on  the  behalf  of 
Elizabeth  Swayne  of  Fisherton  Anger  an  insurance  on  her  life, 
which  had  been  accepted  on  the  declaration  then  following, 
declared  that  E.  Swayne  did  not  exceed  the  age  of  66  years, 
and  that  she  was  then  resident  as  above ;  it  was  stipulated  that 
the  policy  should  be  valid,  only  if  the  statement  were  free  from  all 
misrepresentation  or  reservation.  For  the  purpose  of  ascertain- 
ing the  state  of  her  health,  Mather,  by  the  direction  of  the 
defendants,  called  in  a  physician,  who  found  the  subject  in  the 
gaol,  which  is  in  a  situation  perfectly  healthy,  confined  in  a  large 
airy  room,  well  calculated  to  preserve  the  health  of  its  inhabitants. 
She  was  apparently  about  60  years  of  age,  a  fresh-looking  healthy 
hale  woman,  making  allowances  for  her  confinement ;  for  con- 
finement makes  some  difference  in  the  state  of  health.  He 
certified  that  she  was  in  good  health,  and  he  would  have  noticed 
on  his  certificate  *the  fact  of  her  being  in  gaol,  had  he  not  been      [  *187  ] 
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Huguenin  led  by  the  circumstance  of  Mather's  speaking  of  the  defendants 
Raylet.  by  *he  *erm  "  our  office,"  to  suppose  he  was  an  agent  of  the 
defendants,  and  that  all  which  he  knew  would  be  communicated, 
for  the  witness  thought  it  a  fact  material  to  the  terms  of  the 
contract  to  be  communicated.  Upon  this  evidence,  Dampikr,  J. 
thought,  that  Mather  had  by  contrivance  prevented  the  physician 
from  stating  a  fact  to  the  defendants,  which  he  thought  material 
to  the  contract,  and  he  therefore  stopped  the  plaintiff's  case,  and 
without  hearing  the  defendant's  case  directed  a  nonsuit. 

Best,  Serjt.  in  this  Term  obtained  a  rule  nisi  to  set  aside  the 
nonsuit  and  have  a  new  trial ;  he  urged  that  the  contract  did  not 
require  any  statement  respecting  the  state  of  the  party's  liberty, 
or  confinement ;  the  defendants  required  precise  and  particular 
information  respecting  certain  facts ;  and  the  least  mis-statement 
on  those  facts,  would,  he  admitted,  be  fatal ;  but  the  assured  was 
not  bound  to  disclose  facts  which  were  not  enquired  of,  and  it 
would  be  a  dangerous  doctrine  to  encourage ;  it  would  render 
necessary  that  an  assured  should  furnish  the  insurers  with  a 
minute  history  of  his  whole  life  ;  there  was  a  manifest  distinction 
between  misrepresentation  and  silence.  Some  insurance  offices 
required  by  their  contract  that  every  thing  should  be  certified 
that  was  material  to  the  risk  ;  but  that  was  not  the  case  here ; 
and  therefore,  although  imprisonment  might,  as  the  physician 
stated,  in  a  slight  degree  increase  the  risk,  that  could  not 
invalidate  the  contract  between  the  parties  :  at  all  events,  if  the 
holding  back  a  material  fact  would  avoid  the  policy,  it  was  a 
question  that  ought  to  have  been  left  to  the  jury,  whether  the 
imprisonment  were  a  material  fact,  and  the  defendant  ought  to 
[  *188  ]  have  had  the  opportunity  of  bringing  *evidence  before  the  jury  to 
shew  that  it  was  immaterial.     The  Court  granted  a  rule  nisi. 

Lens,  Serjt.  now  shewed  cause  against  this  rule  : 

From  whatever  cause  the  concealment  originated,  if  there  was 
a  concealment  of  that  which  it  was  important  should  be  known, 
it  avoids  the  policy.  The  terms  of  the  declaration  induce  a 
belief,  that  the  residence  in  Fisherton  Anger  was  a  residence  at 
large  there,  the  physician's  evidence  is,  not  only  that  he  thought 
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it  important  in  the  construction  of  the  contract,  bat  that,  for  Huguehih 
physical  reasons,  it  was  material  whether  the  subject  was  in  prison,  raylky. 
and  debarred  from  air  and  exercise,  or  not ;  insomuch,  that  he 
saw  reason  for  going  beyond  the  matters  expressly  required  by 
the  proposal,  so  far  to  insert  the  mention  of  this  fact  in  his 
certificate,  if  he  had  not  been  misled  by  the  idea  that  Mather  was 
the  agent  of  the  defendants.  By  the  terms  "  without  reserva- 
tion," the  assured  was  bound  to  state  everything,  which  from  its 
nature  could  possibly  bear  on  the  subject.  If  this  fact  had  been 
disclosed,  the  defendants  could  have  taken  medical  advice, 
whether  the  imprisonment  would  increase  the  risk.  Unless, 
therefore,  the  plaintiff  could  prove  that  this  fact  could  by  no 
possibility  increase  the  risk  (and  the  nature  of  things  shews  the 
contrary),  it  ought  to  have  been  communicated,  and  the  de- 
fendants had  a  right  to  have  it  laid  before  them  that  they  might 

form  their  own  judgment  thereon. 

Adjornatur. 

On  this  day  the  Court  relieved  Best  from  supporting  his  rule. 
They  observed  that  they  had  examined  the  documents,  and  there 
was  nothing  express  in  the  terms  of  the  policy  which  required 
the  imprisonment  to  be  stated,  nor  was  there  an  omission  of  the 
statement  of  any  matter  which  the  office  called  for :  nevertheless, 
if  the  imprisonment  were  a  material  fact,  the  keeping  it  *back  [  '189  ] 
would  be  fatal ;  but  it  ought  to  have  been  submitted  to  the  jury, 
whether  the  omission  of  the  fact  relied  on  was  or  was  not  a 
material  omission,  therefore  there  must  be  a  new  trial. 

Rule  absolute. 


PKOTHEKO    v.  THOMAS.  m 

(6  Taunt.  196—198.)  May  S. 

A  plaintiff's  attorney,  who,  at  the  defendant's  request,  puts  in  bail        r  jgg  -> 
for  him  and  afterwards  pays  the  debt  and  costs,  need  not  deliver  a  biU 
a  month  before  he  sues  for  the  money  so  advanced. 

The  defendant  being  arrested  at  the  suit  of  Prosser,  in  which 
the  plaintiffs  father  was  the  attorney,  applied  to  the  plaintiff, 
who  was  also  an  attorney,  and  not  before  employed  by  the 
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Pbothkbo  defendant,  and  happened  to  be  in  the  same  house,  to  know  if  he 
Thomas,  could  do  something  for  him ;  upon  which  the  plaintiff  gave  the 
sheriff  an  undertaking  to  put  in  special  bail,  and  the  defendant 
was  thereon  liberated.  The  plaintiff  afterwards  put  in  special 
bail,  and  on  enquiry  into  the  nature  of  the  action,  found  it 
expedient  for  the  defendant,  to  pay,  and  the  plaintiff  did  pay, 
the  debt  and  costs ;  the  latter  were  not  taxed.  The  plaintiff 
having  brought  this  action  to  recover  the  amount  he  had  so  paid, 
without  making  any  charge  for  his  own  labour  therein,  it  was, 
upon  the  trial  at  the  Monmouth  spring  assizes,  1815,  before 
Bichards,  B.,  objected  for  the  defendant,  on  the  authority  of 
Crowder  v.  Shee,\  that  the  plaintiff  could  not  recover,  because  he 
was  an  attorney,  and  he  had  not  proved  the  delivery  of  a  bill 
including  these  charges,  a  month  before  the  action  commenced. 
[  *197  ]  *Richards,  B.  thought  this  was  not  a  case  within  the  statute 
2  Geo.  II.  c.  23,  s.  23,1  and  the  jury  found  a  verdict  for  the 
plaintiff,  which 

PeU,  Serjt.  in  this  Term  obtained  a  rule  nisi  to  set  aside, 
upon  the  ground  that  this  was  a  "  disbursement  in  law,"  within 
that  act,  and  being  now  called  on  to  support  it,  he  maintained 
that  by  the  plaintiff  having  paid  the  costs  of  Prosser's  action, 
without  causing  them  to  be  first  taxed,  he  had  deprived  the 
defendant  of  the  opportunity  of  confining  them  within  reasonable 
limits :  that  the  plaintiff  had  acted  as  an  attorney  in  this  case, 
was  clear,  because  he  had  put  in  bail,  and  given  undertakings, 
and  done  other  acts,  which  none  but  an  attorney  can  do.  If  a 
single  item  in  an  attorney's  bill  is  of  a  taxable  nature,  the  whole 
bill  is  subjected  thereby  to  taxation. 

Gibbs,  Ch.  J. : 

The  case  cannot  be  put  on  other  grounds  than  the  counsel  for 
the  defendant  has  put  it  on,  but  this  certainly  is  not  a  case 
within  the  statute.  The  statute  applies  to  cases  where  a  person 
employed  as  an  attorney  sues  to  recover  a  compensation  for  his 

t  10  E.  E.  722  (1  Camp.  437).  tiaily  the  same,  so  far  as  relates  to 

J  Since  repealed.    See  now  6  &  7      the  point  of  the  case. — E.  C. 
Vict.  c.  73,  s.  37,  which  is  substan- 
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labour  and  skill.    This  is  a  case  where  the  defendant  applies  to     Pbothbbo 
the  plaintiff  to  pay  the  debt  and  costs  of  an  action,  in  which  the      Thomas. 
plaintiff  and  his  partner  are  attornies  for  a  creditor  of  the  defen- 
dant.    It  is  very  true  that  he  thereby  gets  the  costs  of  that 
action  into  his  own  pocket,  but  it  is  not  true  that  the  bill  of  costs 
therefore  might  not  have  been  taxed ;  for  if  on  the  bringing  this 
action  the  defendant  had  applied  to  have  had  that  bill  of  costs 
taxed,  he  certainly  might  have  so  done,  but  this  not  being  an 
action  by  the  plaintiff  for  his  fees   for    business  done  as  an 
attorney,  it  was  not  *necessary  for  him  to  deliver  his  bill  a      [**98] 
month  before  hand,  the  rule  therefore  must  be  discharged. 

Shepherd,  Solicitor-General,  contrh. 


C.   P.   TEINITY  TERM. 


EDWAKDS  v.   SYMONS.  ins. 

(6  Taunt.  213—220.) 

[213] 
Devise  of  a  fee-simple  estate  expectant  on  the  decease  of  B.  to  trus- 
tees and  their  executors,  to  receive  and  apply  the  rents  to  the  mainten- 
ance and  advancement  of  six  of  the  testator's  children  till  the  youngest 
was  twenty-one,  and  then  to  his  said  six  children  and  the  survivors  and 
survivor  of  them,  their  heirs  and  assigns  for  ever,  as  tenants  in  common : 
Held  that  all  such  devisees  as  survived  the  testator  took  on  his  decease 
a  vested  estate  in  fee  in  common. 

This  was  a  case  directed  by  the  Court  of  Chancery  for  the 
opinion  of  the  Judges  of  the  Court  of  Common  Pleas. 

Thomas  Luce  being  seised  in  fee  of  freehold  estates  in  or  near 
Saltash,  by  his  will  dated  5th  April,  1794,  properly  executed  and 
attested  for  devising  freehold  estates,  and  purporting  to  dispose 
of  all  his  worldly  estate,  both  real  and  personal,  after  bequeath- 
ing to  four  *daughters,  Mary  Kowe,  Sarah  Trail,  and  Ann,  and  [  *214  1 
Margaret  Luce,  one  shilling  each,  and  to  his  eldest  son  James 
Luce,  one  shilling,  to  be  paid  when  his  children  should  attain 
their  respective  ages  of  twenty-one  years,  the  testator  devised  all 
his  freehold,  copyhold  farm,  and  lands,  called  Luce's  tenements, 
which  he  was  entitled  to  upon  the  death  of  his  mother,  to 
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Edwards  J.  Doidge  and  William  Trail,  and  their  survivor,  his  executors 
Symohb.  an^  administrators,  upon  trust  to  receive  and  apply  the  rents  for 
the  maintenance,  education,  and  advancement  of  his  six  children, 
John,  Thomas,  Henry,  Francis,  William,  and  Elizabeth;  and 
immediately  on  Elizabeth  attaining  twenty-one  years,  then  he 
devised  all  his  said  freehold  and  copyhold  premises  to  his  said 
six  children,  and  to  the  survivors  and  survivor  of  them,  their  heirs 
and  assigns,  for  ever,  to  hold  as  tenants  in  common,  and  not  as 
joint  tenants.  And  he  thereby  charged  all  his  lands  with  the 
payment  of  his  debts  and  funeral  expenses.  The  testator  also 
made  a  codicil,  dated  7th  April,  1794,  properly  executed  and 
attested  for  devising  freehold  estates,  and  thereby  ordered  that 
his  daughter  Ann  should  share  and  share  alike  with  his  five 
sons,  John,  Thomas,  Henry,  Francis,  and  William,  and  his 
daughter  Elizabeth,  of  the  freehold,  copyhold  lands  and  premises 
mentioned  in  his  will,  in  addition  to  what  he  had  given  her  in 
and  by  his  will.  And  he  thereby  confirmed  his  will  in  all  other 
parts  thereof.  The  testator  died  in  February,  1799,  without 
having  revoked  his  will  or  codicil,  leaving  James  his  eldest  son 
and  heir  at  law,  and  his  sons  John,  Thomas,  and  William,  and 
daughters  Elizabeth  and  Ann,  five  of  the  devisees  named  in  his 
will  and  codicil,  him  surviving ;  Henry,  and  Francis,  the  two 
other  devisees,  having  died  in  the  testator's  lifetime.  Thomas 
Luce  the  son,  one  of  the  devisees,  died  in  1800,  without  issue, 
and  intestate,  before  the  testator's  daughter  Elizabeth  attained 
[  *215  ]  the  tfge  of  twenty-one  years,  which  she  *did  in  1811.  The 
plaintiff  had  filed  his  bill  in  Chancery  for  a  partition,  claiming  to 
be  entitled  to  one-fifth  of  the  devised  estate,  as  having  been 
conveyed  to  him  by  James  Luce,  on  whom,  he  insisted,  such 
share  descended  upon  the  death  of  Thomas  Luce  his  brother ; 
and  the  question  was,  whether  Thomas  Luce  the  son,  had,  at  the 
time  of  his  death,  any  and  what  estate  in  reversion  in  the  free- 
hold estate  of  the  testator,  or  in  any  and  what  share  or  portion 
thereof,  which  on  the  death  of  Thomas  Luce,  the  son,  descended 
on  his  heir  at  law. 

[The  case  having    been  argued,  and  time  taken  for  con- 
sideration :] 
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The  following  certificate  was  afterwards  sent  to  the  Lord     Edwabds 
Chancellor :  Symons. 

"We  have  heard  this  case  argued,  and  are  of  opinion  that       E219] 
Thomas  Luce,  the  son,  had  at  the  time  of  his  death  a  fee-simple 
estate  in  reversion  in  one  undivided  fifth  part  of  the  freehold 
estate  of  the  said  testator,  as  tenant  *in  common  with  his  said      £  *220  3 
surviving  brothers  and  sisters,  and  that  on  the  death  of  the  said 
Thomas  Luce  this  estate  descended  on  his  heir  at  law. 

"V.  Gibbs. 
"  J.  Heath. 
11  A.  Chambrb. 
"R.  Dallas."    . 


COLLISON  v.   LETTSOM  and  WHITTON.  isis. 

(6  Taunt.  224—230.)  

T  224  1 
A  lessor  possessed  of  considerable  freehold  and  leasehold  property 

lying  together,  covenanted  in  a  lease  of  parcel,  that  if  he,  his  heirs  or 
assigns,  should,  during  the  term,  have  any  advantageous  offer  for  the 
disposing  of  a  certain  adjoining  freehold  parcel,  he,  the  lessor,  his  heirs 
or  assigns,  should  not  dispose  of  the  same  without  previously  making  an 
offer  of  that  parcel  to  the  lessee,  his  executors,  administrators,  or  assigns, 
at  five  per  cent,  less  than  that  offer.  The  lessor  sold  his  entire  property, 
including  the  demised  land  and  the  adjoining  parcel,  for  an  entire  con- 
sideration in  one  entire  contract,  without  offering  the  parcel  to  the  cove- 
nantee :  Held  that  this  was  no  breach  of  the  covenant. 

This  was  a  case  sent  by  the  Court  of  Chancery  for  the  opinion 
of  the  Judges  of  this  Court.  In  1809  the  defendant  Dr.  Lettsom 
being  seised  in  fee  of  a  share  of  the  manor  of  Camberwell,  and 
of  certain  messuages,  lands,  and  hereditaments  in  the  parish  of 
Camberwell,  and  possessed  of  certain  leasehold  lands  there,  for 
the  residue  of  a  long  term  of  years,  all  lying  together  and 
adjoining,  by  indenture  dated  12th  Jan.  1809,  demised  part  of 
the  freehold  hereditaments,  consisting  of  a  brick  messuage,  with 
the  yard,  garden,  coach-house,  stables,  and  paddock  used  there- 
with, situate  on  Grove  Hill,  and  containing  together  about  three 
acres,  to  J.  Starkey,  his  executors,  administrators,  and  assigns, 
for  the  term  of  twenty-eight  years,  at  100Z.  rent ;  and  the  defen- 
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Colltson     dant  Lettsom    thereby  for    himself,  his    heirs,   and    assigns, 
Lbttoom.    covenanted  with   Starkey,   his  executors,   administrators,   and 
assigns,  that  in  case  he  the  defendant  Lettsom,  his  heirs,  or 
assigns,  should  at  any  time  or  times  thereafter  during  the  term 
thereby  granted,  have  any  advantageous  offer  or  offers  made  to 
him  or  them  for  the  disposing  of  the  land  lately  fenced  off  by 
him  from  the  west  side  of  the  premises  thereby  demised,  and 
adjoining  to  Camberwell  Grove,  then  he  the  defendant  Lettsom, 
his  heirs  or  assigns,  should  not  dispose  of  the  same,  without 
previously  making  an  offer  of  the  same  to  Starkey,  his  executors, 
administrators,  or  assigns,  in  writing,  at  51.  per  cent,  less  than 
such  offer,  fourteen  days  at  least  before  he  should  accept  of  the 
same.    In  July,  1810,  Starkey  was  duly  declared  a  bankrupt, 
and  the  usual  assignment  was  executed  to  his  assignees  Fort, 
[•226]      *Bell,  and  Stracey,  by  the  major  part  of  the  commissioners. 
The  plaintiff  purchased  of  the    assignees  the  said  leasehold 
premises,  together  with  certain  other  leasehold  premises  which 
had  been  Starkey's,  for  a  valuable  consideration.    And  by  inden- 
ture of  3rd  Sept.  1810,  Fort,  Bell,  and  Stracey  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  Starkey,  by  their  direc- 
tion, ratified  and  confirmed  to  the  plaintiff,  his  executors,  admin- 
istrators, and  assigns  (amongst  other  property  of  Starkey),  all 
the  premises  demised  to  Starkey  by  the  defendant  Lettsom,  and 
all  their,  any  or  either  of  their  estate,  right,  title,  interest,  term 
and  terms  of  years,  property,  possession,  benefit,  claim,  and 
demand  whatsoever,  of,  in,  to,  or  out  of  the  same,  and  every 
part  and  parcel  thereof,  together  with  that  indenture  of  lease, 
to  hold  for  the  remainder  of  the  term.     On  80th  July,  1812,  the 
defendant  Lettsom  signed  an  agreement  in  writing  with  the 
defendant  Whitton  for  the  sale  to  him  for  the  sum  of  12,00W., 
of  his  share  in  the  manor,  and  all  his  real  and  leasehold  estates 
at  Camberwell,  including  the  piece  of  ground  the  subject  of  the 
covenant,  and  the  premises  demised  to  Starkey  and  assigned  to 
the  plaintiff  Collison,  being  the  same  freehold  and  leasehold 
estates  to  which  the  defendant  Lettsom  was  entitled  at  the  time 
he  granted  the  lease.    Afterwards,  in  pursuance  of  that  agree- 
ment, the  defendant  Lettsom,  by  lease  and  release,  dated  the  20th 
and  21st  of  November,  1812,  and  by  an  indenture  of  assignment 
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of  the  last-mentioned  date,  conveyed  and  assigned  to,  or  in  trust  Collison 
for  the  defendant  Whitton,  his  heirs,  executors,  administrators,  lettsoh. 
and  assigns,  as  one  entire  estate,  upon  one  entire  contract,  and 
for  one  entire  purchase  money  or  consideration,  all  the  said 
freehold  and  leasehold  premises,  including  the  said  piece  of 
ground  the  subject  of  the  covenant  for  pre-emption.  The  defen- 
dant Lettsom  did  not  previously  to  the  making  of  such  agreement 
or  *conveyance  make  any  offer  in  writing  or  otherwise  for  the  [  *226  ] 
sale  of  the  said  piece  of  land,  the  subject  of  the  covenant  in  the 
lease,  to  Starkey,  or  to  any  one  on  his  behalf  or  account,  or  to 
the  plaintiff  Collison.  The  plaintiff,  after  the  agreement  for  sale 
was  entered  into,  but  before  the  conveyance  was  executed,  applied 
to  the  defendant  Lettsom,  and  claimed  the  benefit  of  the  cove- 
nant, as  being  the  assignee  of  the  term  in  the  premises  by  and 
from  Starkey ;  and  Whitton,  before  the  execution  of  the  convey- 
ance to  him,  was  informed  of  the  covenant.  The  question  for 
the  opinion  of  the  Court  was,  whether  under  the  circumstances 
of  this  case,  there  had  been  a  breach  of  the  covenant  on  the  part 
of  the  lessor. 

This  case  was  twice  argued,  first  in  Michaelmas  Term,  last 
by  Lens,  Serjt.  for  the  plaintiff,  and  Blosset,  Serjt.  for  the  de- 
fendants; and  again,  in  Easter  Term,  by  Shepherd,  Solicitor- 
General,  for  the  plaintiff,  and  Best,  Serjt.  for  the  defendants. 
It  was  stated  that  the  question  was  worded  in  the  form  in  which 
it  stands,  by  the  express  direction  of  the  Lord  Chancellor,  in 
order,  if  there  were  a  breach,  not  to  occupy  the  attention  of  the 
Court  in  pointing  out  who  ought  to  be  the  parties  in  the  action, 
which  question  was  much  discussed  on  the  first  argument; 
the  second  argument  was  confined  to  the  construction  of  the 
covenant.    *    *    * 

The  following  certificate  was  afterwards  sent  to  the  Lord       [230] 
Chancellor : 

"This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion,  that,  under  the  circumstances,  there 
has  been  no  breach  of  the  said  covenant  on  the  part  of  the 
lessor. 

"  If  the  covenant  be  taken  in  its  literal  sense,  the  facts  which 
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Collison    are  stated  do  not  constitute  any  breach  of  it,  and  it  does  not 
Lettsom.     appear  to  us  with  sufficient  certainty  that  the  parties  intended 
to  provide  against  such  a  case  as  this  which  has  happened. 

"V.  Gibbs. 
"  J.  Heath. 
"  A.  Chambre, 
"  R.  Dallas." 


1815.  TASKER  v.  SCOTT.f 

MaV  30-  (6  Taunt.  234—236.) 

r  234  -i  The  master  of  a  ship  drew  a  bill  on  his  owners  for  supplies  for  the  ship, 

and  wrote  on  the  bill,  "  If  this  be  not  honoured,  the  holder  will  insure 
the  amount,  and  place  the  premium  to  the  drawer's  account."  The  bill 
being  dishonoured,  the  holder  insured  the  ship  for  three  months,  and 
declared  interest  in  the  bill,  which  was  to  be  sufficient  proof  of  interest 
The  ship  was  lost  after  the  three  months :  Held  that  the  holder  of  the 
bill  was  authorized  to  insure  for  his  own  benefit,  and  was  warranted  in 
insuring  for  three  months,  and  that  he  might  recover  the  premium 
against  the  drawer. 

This  was  an  action  for  money  paid  for  the  use  oi  the  defen- 
dant, who  was  master  of  a  vessel  called  the  Ocean,  and  had 
drawn  in  Canada  on  his  owners  here  in  favour  of  J.  Goudie  for 
1,990Z.  188.  Id.  for  supplies  for  the  ship's  use,  and  at  the  foot  oi 
the  bill  was  a  printed  note,  "If  the  above  is  not  duly  honoured, 
the  holder  will  insure  the  amount,  and  place  the  premium,  &c. 
to  my  and  the  ship's  account.  J.  Scott."  The  bill  being  pre- 
sented for  acceptance,  the  drawer,  who  had  then  received  no 
advices,  declined  to  accept  it,  whereon  the  plaintiff,  to  whom  the 
bill  had  been  indorsed  by  the  owners  resident  in  Scotland,  for 
the  purpose  of  receiving  the  proceeds  for  their  use,  effected  an 
insurance  on  the  ship  Ocean  for  three  months,  and  the  interest 
was  declared  to  be  "  on  the  interest  in  a  bill  of  exchange  drawn 
by  the  defendant  on  Mr.  Bowsfield  in  favour  of  J.  Goudie,  dated 
Quebec,  10th  June,  1814,  being  for  value  received  for  the  use  of 
the  ship ;  and  it  was  agreed  that  in  the  event  of  loss  the  bill 
should  be  considered  as  sufficient  proof  cf  interest,  and  payment 

t  Referred  to  in  judgment  of  the  (1866)  L.  R.  1  C.  P.  305,  319,  35 
Court  delivered  by  Willes,  J.,  in  L.  J.  C.  P.  172,  14  L.  T.  479.- R.  C. 
Seagrave  v.   Union  Marine  Ins.   Co. 
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made  accordingly."  The  drawee  receiving  advices  from  the  Taskeb 
drawer,  paid  the  bill,  after  the  insurance  was  effected,  but  refused  Scott. 
to  pay  the  charges  of  insurance.  The  ship  was  lost  after  the 
expiration  of  the  three  months.  At  the  trial  of  the  cause  at 
Guildhall  at  the  sittings  after  Easter  Term,  1815,  Shepherd, 
Solicitor-General,  for  the  defendant,  made  four  objections  to  the 
plaintiff's  recovery.  First,  That  the  bill  had  not  been  dis- 
honoured. Secondly,  That  the  plaintiffs  were  not  such  holders 
of  the  bill  as  were  entitled  to  sue.  Thirdly,  That  the  insurance 
effected  was  not  only  an  unavailable,  but  an  ^illegal  contract  by  [  *235  ] 
the  statute  19  Geo.  II.  c.  37,  and  therefore  the  premium  could 
not  be  recovered  back.  Fourthly,  That  the  authority  to  effect 
an  insurance  was  to  effect  such  an  insurance  as  would  be  useful 
to  the  defendant,  and  if  the  plaintiffs  had  insured  the  ship  for 
the  voyage,  or  for  a  time  sufficiently  long  for  the  completion 
of  the  voyage,  the  defendants  would  have  been  enabled  to 
receive  from  the  underwriters  the  value  of  the  ship,  whereas 
the  insurance  having  expired  before  the  loss  occurred,  the 
premium  had  been  completely  wasted,  and  the  authority 
given  had  therefore  not  been  pursued.  Gibbs,  Ch.  J.  was  of 
opinion  with  the  plaintiffs  upon  all  the  objections.  As  to  the 
third,  his  Lordship  thought  that  this  was  not  an  illegal,  but  only 
an  unavailable  insurance.  The  statute  says,  every  such  policy 
shall  be  void  :  it  does  not  prohibit  the  making  such.  He  thought 
that  undoubtedly  if  an  insurance  were  effected  by  order  of  a 
person  who  had  an  interest,  that  though  the  insurance  were 
void,  yet  that  he  who  effected  it  might  recover  back  the  premium 
from  him  by  whose  order  he  did  it.  The  statute  of  fines  says,  * 
quod  finis  ipso  jure  sit  nullus :  that  does  not  make  the  fine  illegal ; 
it  makes  it  not  even  void;  only  voidable.  As  to  the  fourth 
objection,  the  Chief  Justice  thought,  that  this  insurance  was 
not  directed  nor  effected  for  the  security  of  the  owner  of  the 
ship,  but  of  him  who  advanced  the  money ;  and  the  jury  found 
a  verdict  for  the  plaintiffs. 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the 
verdict  and  have  a  new  trial,  relying  principally  on  the  two  last 
objections.    To  shew  that  this  insurance  was  illegal,  as  a  wager- 
b.b. — vol.  xvi.  b  a 
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Taskeb  ing  policy,  he  cited  Kemp  v.  Vigne  ;t  and  on  the  fourth  objection 
Scott.  he  urged,  that  if  the  holder  was  authorized  to  effect  an  insurance, 
it  was  his  duty  to  effect  a  policy  for  the  voyage,  so  that  the 
[  #236  ]  *owners  might  have  the  benefit  of  it,  in  case  the  ship  were  lost. 
As  to  the  principle  upon  which  it  had  been  supposed  that  the 
plaintiffs  might  effect  this  policy,  namely,  that  the  holder  of  the 
bill  wished  to  have  the  honorary  security  of  the  underwriters, 
where  he  had  not  a  legal  one,  the  plaintiffs  were  not  warranted, 
in  pursuit  of  that  end,  in  depriving  the  owners  of  the  resource 
which  they  would  have  had  in  recovering  on  this  policy,  if  the 
ship  had  been  insured  absolutely. 

Gibbs,  Ch.  J. : 

There  is  nothing  in  either  of  these  objections :  the  two  first 
are  given  up;  as  to  the  third,  a  discretion  was  given  to  the 
holder  of  the  bill  to  insure  for  his  own  benefit,  and  he  was  to 
insure  according  to  that  discretion  as  he  chose  to  exercise  it,  and 
he  has  exercised  it  prudently ;  as  to  the  fourth  objection,  on  the 
illegality  of  the  insurance,  I  desire  that  the  doctrine  I  lay  down 
may  be  confined  to  this  particular  case :  I  think  the  plaintiffs 
were  entitled  to  pay  the  money  they  paid  for  the  use  of  the 
master;  this  too  would  clearly  be  an  available  security  in  all 
cases  except  the  case  of  a  British  ship,  and  it  is  not  in  proof 
that  the  plaintiffs  knew,  nor  was  it  incumbent  on  them  to 
enquire,  whether  this  were  a  British  ship  or  not. 

The  Court  refused  the  rule  on  all  ike  grounds. 


ANTOINE  v.   MORSHEAD,   Bart. 

1816  (6  Taunt.  237—240;  S.  C.  1  Marshall,  558—563.) 

May  31.  j^  alien,  to  whom  a  bill  of  exchange,  drawn  on  England  by  a  British 

subject  detained  prisoner  in  France  during  war,  and  payable  to  another 

[  237  ]  British  subject  detained  there,  is  there  indorsed  by  the  latter,  may  sue 

on  it  in  this  country  after  the  return  of  peace. 

This  was  an  action  upon  five  bills  of  exchange,  all  drawn  by 

the  father  of  the  defendant,  a  British  subject,  on  the  12th  of 

t  Apparently  not  reported.— F.  P. 
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September,  1806,  while  he  was  detained  a  prisoner  at  Verdun  in  Antoine 
France  during  the  late  war  with  that  country,  payable,  some  to  mobshbad. 
Tyndall,  some  to  Estwicke,  both  British  subjects  in  like  manner 
detained  prisoners  there,  at  one  year  after  date,  indorsed  to  the 
plaintiff,  who  was  a  French  subject  and  a  banker  at  Verdun,  and 
accepted  by  the  defendant.  The  cause  was  tried  at  Guildhall  at 
the  sittings  after  Easter  Term,  1815,  before  Gibbs,  Ch.  J.,  when 
it  was  contended  on  the  part  of  the  defendants,  that  it  would  be 
treason  to  pay  the  bills  by  the  statute  84  Geo.  III.  c.  9,  ss.  1,  4.t 
Gibbs,  Ch.  J.,  refused  to  hear  the  objection  :  he  did  not  know  to 
what  extent  it  might  be  carried,  but  if  it  could  be  supported  to  its 
full  extent,  many  of  our  miserable  fellow-subjects  detained  in 
France  must  have  starved.  It  was  also  objected,  that  this 
being  a  contract  with  an  alien  enemy,  was  not  merely  sus- 
pended during  the  war,  but  absolutely  void ;  the  Chief  Justice 
thought  otherwise,  and  the  jury  found  a  verdict  for  the  plaintiff. 

Vaughan,  Serjt.  on  a  former  day  in  this  Term  moved  for  a 
rule  nisi  on  both  these  objections,  when  it  being  suggested  on  the 
part  of  the  plaintiff,  that  the  statute  84  Geo.  III.  c.  9,  had  expired 
at  the  Peace  of  1800  and  never  been  re-enacted,  the  Court  gave 
time  to  ascertain  that  fact,  and  that  being  found  to  be  the  case, 
Vaughan  now  moved  upon  the  second  objection  only,  namely, 
that  the  indorsement  of  the  bill  to  an  alien  enemy  was  *void.  [  *288  ] 
For  this  he  cited  Anthon  v.  Fisher,  t  where  it  is  held  that  no  action 
can  be  maintained  by  an  alien  in  the  Courts  of  this  country  on  a 
ransom  bill,  because  it  is  a  right  claimed  to  be  acquired  by  him  in 
actual  war.  Lord  Ashburton's  argument  in  Ricord  v.  Bettenham,% 
which  decision  is  over-ruled  by  Anthon  v.  Fisher,  is  to  be  called  in 
aid.  If  a  bond  be  given  to  an  alien  enemy,  it  is  good  quoad  the 
obligor,  but  void  quoad  the  obligee,  that  is,  it  enures  only  for  the 
benefit  of  the  Crown.  ||  And  if  so  of  a  bond,  the  law  must  be  the  like 
on  a  bill  of  exchange.  So  is  it  of  contracts  of  insurance  made  with 
an  alien  enemy.   Flindt  v.  Waters^  Lord  Ellenborough,  Ch.  J. 

t  Expended,  and  repealed  S.  L.  E.  §  3  Burr.  1734. 

Act,  1867.— B.  C.  ||  Bo.  Abr.  Alien,  B.  pi.  1.    Danv. 

X  Doug.    650,  note  to   Cornu   v.  Abr. 

Blackburne.  f  13  B.  B.  457  (15  East,  260). 

R  B  2 
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axtoixe  says  the  defence  of  alien  enemy  may  go  to  the  contract  itself,  on 
Mobshbad.  which  the  plaintiff  sues,  and  operate  as  a  perpetual  bar ;  though 
in  that  case  the  contracting  party  having  become  an  enemy  after 
the  contract,  it  was  held  to  be  only  a  temporary  suspension  of 
the  right  to  sue,  but  he  shewed  a  disposition  to  confirm  the  cases 
of  Brandon  v.  Nesbitt,\  and  Bristow  v.  Toicers.l  No  case  has 
decided  that  a  contract  made  with  an  alien  enemy  in  time  of  war 
may  be  ever  afterwards  enforced.  Chief  Baron  Gilbebt§  lays  it 
down,  that  upon  the  plea  of  alien  enemy  the  right  of  the  plaintiff 
is  forfeited  to  the  Grown,  as  a  species  of  reprisal  upon  the  state 
committing  hostility. 

Gibbs,  Gh.  J. : 

It  will  not  be  useless  to  consider  what  legal  propositions  can  be 
deduced  from  the  cases  cited  on  behalf  of  the  defendant,  and  to 
try  how  far  they  are  applicable  to  the  present  case.  This  is  no 
bill  of  exchange  drawn  in  favour  of  an  alien  enemy,  but  by  one 
subject  in  favour  of  another  subject,  upon  a  subject  resident 
[  *239  ]  here,  *the  two  first  being  both  detained  prisoners  in  France ;  the 
drawer  might  legally  draw  such  a  bill  for  his  subsistence.  After 
the  bill  is  so  drawn,  the  payee  indorses  it  to  the  plaintiff,  then  an 
alien  enemy.  How  was  he  to  avail  himself  of  the  bill,  except 
by  negotiating  it,  and  to  whom  could  he  negotiate  it,  except  to 
the  inhabitants  of  that  country  in  which  he  resided?  I  can 
collect  but  two  principles  from  the  cases  cited  by  the  counsel  for 
the  defendant,  and  they  are  principles  on  which  there  never  was 
the  slightest  doubt.  First,  that  a  contract  made  with  an  alien 
enemy  in  time  of  war,  and  that  of  such  a  nature  that  it  endangers 
the  security,  or  is  against  the  policy  of  this  country,  is  void. 
Such  are  policies  of  insurance  to  protect  an  enemy's  trade. 
Another  principle  is,  that  however  valid  a  contract  originally  may 
be,  if  the  party  become  an  alien  enemy  he  cannot  sue.  The 
Crown,  during  the  war,  may  lay  hands  on  the  debt,  and  recover 
it,  but  if  it  do  not,  then,  on  the  return  of  peace  the  rights  of  the 
contracting  alien  are  restored,  and  he  may  himself  sue.  No 
other  principle  is  to  be  deduced.     The  first  may  be  laid  out  of 

t  3  R.  R.  109  (6  T.  R.  23).  §  Hist,  of  Common  Pleas,  205. 

f  6  T.  R.  35. 
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the  case,  for  this  was  not  in  its  creation  a  contract  made  with  an  antoine 
alien  enemy.  The  second  question  is,  whether  the  bill  came  to  mobshead. 
the  hands  of  the  plaintiff  by  a  good  title  ?  Under  the  circum- 
stances of  this  case,  not  meaning  to  lay  down  any  general 
rule  beyond  this  case,  I  am  of  opinion  that  the  indorsement 
to  the  plaintiff  conveyed  to  him  a  legal  title  in  this  bill,  on 
which  the  King  might  have  sued  in  the  time  of  the  war,  and  he 
not  having  so  done,  the  plaintiff  might  sue  after  peace  was  pro- 
claimed. 

Heath,  J.  was  absent. 

Chambre,  J. : 

I  am  perfectly  of  the  same  opinion,  and  it  would  be  of  very 
mischievous  consequence  if  it  were  otherwise. 

Dallas,  J. :  [  24°  3 

This  is  not  a  contract  between  a  subject  of  this  country  and 

an  alien  enemy,  nor  is  it  a  contract  of  that  sort  to  which  the 

principle  can  be  applied.     That  principle  is,  that  therfe  shall  be 

no  communication  with  the  enemy  in  time  of  war,  but  this  is  a 

contract  between  two  subjects  in  an  enemy's  country,  which  is 

perfectly  legal. 

Rule  refused. 


MOIK    v.    KOYAL    EXCHANGE    ASSURANCE 
COMPANY. 

(6  Taunt.  241—246.) 

This  case  is  reported  along  with  the  former  action  for  same 
cause,  p.  880,  ante  (3  M.  &  S.  461). 
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wis.  JOHN  JOHNSON  v.  LEIGH. 


June  1. 


(6  Taunt.  246—248 ;  S.  C.  1  Marshall,  565—567.) 


[  246  ]  A  sheriff  cannot  justify  breaking  the  inner  doors  of  the  house  of  a 

stranger,  upon  suspicion  that  a  defendant  is  there,  to  search  for  him  in 
order  to  arrest  him  on  civil  process. 

In  trespass  for  breaking  and  entering  the  plaintiff's  house  and 
breaking  his  inner  doors,  locks,  and  hinges,  the  defendant 
justified  as  sheriff,  under  a  writ  of  alias  testatum  capias  against 
Thomas  Johnson,  by  virtue  whereof  the  defendant,  before  the 
return  of  the  writ,  and  within  his  bailiwick,  as  such  sheriff 
peaceably  and  quietly  entered  into  the  messuage  in  which,  <£c 
the  outer  door  thereof  then  and  there  being  open,  and  there  then 
and  there  being  reasonable  and  sufficient  cause  for  the  defendant 
to  suspect  and  believe,  and  the  defendant  suspecting  and  believ- 
ing, that  Thomas  Johnson  then  was  in  the  said  messuage,  in 
order  to  arrest  him  under  that  writ,  as  it  was  lawful,  &c. ;  and 
[  *247  ]  in  order  to  arrest  him  under  that  writ,  the  defendant  *necessarily 
made  a  little  noise,  &c,  and  the  said  Thomas  Johnson  not 
having  been  taken  under  the  writ,  and  the  entrance  of  divers 
apartments  in  the  dwelling  house  being  fastened,  and  there  then 
and  there  being  reasonable  and  sufficient  ground  and  cause  for 
the  defendant  to  suspect  and  believe,  and  the  defendant  suspect- 
ing and  believing,  that  T.  Johnson  then  was  in  those  rooms  or 
one  of  them,  the  defendant  at  the  time  when,  &c.,  in  order  to 
search  for,  find,  and  arrest  T.  Johnson  by  virtue  of  that  writ, 
necessarily  broke  open  the  said  inner  doors,  locks,  and  hinges, 
and  in  bo  doing  necessarily  a  little  broke,  damaged,  and  spoiled 
the  same.  The  plaintiff  demurred,  and  assigned  for  causes,  that 
although  the  defendant  had  professed  to  justify  the  breaking, 
&c.  of  the  plaintiffs  doors,  locks,  staples,  and  hinges,  yet  the 
defendant  had  not  by  his  plea  shewn  any  sufficient  justification 
or  excuse  for  such  trespasses ;  and  that  the  defendant  had  not 
shewn  that  he  demanded  or  required  of  any  person  in  the  dwelling 
house  to  open  the  doors  of  those  apartments,  or  that  he  demanded 
or  required  the  key  thereof,  or  that  no  person  was  in  the  dwelling 
house,  so  as  to  prevent  or  preclude  the  defendant  from  so  de- 
manding entrance  into  the  rooms. 
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The  Court,  stopping  Pell,  Serjt.,  who  would  have  supported     Johnson 
the  demurrer,  called  on  Blosset,  Serjt.  to  maintain  his  plea.  Leigh. 

Blosset  urged  that  the  demurrer  admitted  that  if  the  de- 
fendant had  previously  made  the  demand  and  been  refused, 
though  this  was  the  house  of  another,  the  defendant  would  have 
been  justified  in  breaking  the  inner  door.  Lord  Alvanlby,  Ch. 
J.  admitted  the  same  thing  in  Ratcliffe  v.  Burton  A  And  in 
Hutchison  v.  *  Birch,  i  this  Court  distinguishes  between  breaking  [  *248  ] 
the  inner  doors  and  the  outer  doors,  and  in  Semayne's  case,§ 
Lord  Coke  says,  in  many  cases  the  door  of  a  third  person  may 
be  broken  where  that  of  the  defendant  himself  cannot ;  for  though 
every  man's  house  is  his  own  castle,  it  is  not  the  castle  of  another 
man.  This  plea  is  founded  on  the  case  of  Hutchison  v.  Birch, 
wherein  this  Court  overturned  the  reasoning,  on  which  the  Court 
proceeded  in  Ratcliffe  v.  Burton. 

Gibbs,  Ch.  J. : 

In  Hutchison  v.  Birch  the  goods  were  in  the  house ;  here  the 
defendant  only  avers  a  suspicion  that  T.  Johnson  was  in  the 
house.  I  protest  that  the  Court  have  not  decided  this  point,  or 
dropt  in  the  case  of  Hutchison  v.  Birch  any  thing  which  favours 
the  opinion ;  that  it  may  not  go  abroad  to  the  world,  that  we 
have  so  decided. 

Pell  cited  Cooke  v.  Birt,\\  and  the  distinction  there  taken 
between  a  stranger's  house  and  the  defendant's,  to  which  the 
Court  agreed. 

Blosset  was  permitted  to  amend  his  plea. 

t  6  B.  B.  771  (3  Bob.  &  P.  223).  §  5  Co.  Rep.  92,  5th  res. 

\  13  B.  B.  703  (4  Taunt.  619).  ||  15  B.  B.  652  (5  Taunt.  765). 


616  1815.    C.  P.    6  TAUNT.  251—258.  [rjl 


i8i5.  WOHLENBERG  v.    LAGEMAN. 

Jvne*'  (6  Taunt.  251—255.) 

[  251  ]  Where  arbitrators  have  power  to  enlarge  the  time  for  making  their 

award,  and  have  enlarged  it,  and  made  their  award  in  the  additional 
time,  in  order  to  bring  the  defendant  into  contempt  for  non-perform- 
ance of  the  award,  there  must  be  an  affidavit  that  the  time  has  been 
eolarged,  that  the  award  was  made  within  the  enlarged  time,  and  that 
the  defendant  has  been  personally  served  with  notice  of  those  facts. 

Though  an  arbitrator  on  a  question  of  mixed  law  and  fact  has  allowed 
transactions  apparently  illegal,  as  premiums  of  insurance  on  a  voyage  to 
an  hostile  port,  the  Court  will  not  set  aside  the  award. 

An  award  that  two  persons  shall  pay  a  debt  in  proportion  to  the  shares 
which  they  held  in  a  certain  ship,  the  ratio  of  their  shares  not  being  a 
subject  of  dispute,  is  sufficiently  certain. 

Copley,  Serjt.  had  obtained  a  rule  nisi  for  an  attachment  for 
non-payment  of  a  sum  of  money  pursuant  to  an  award,  upon  the 
reading  of  the  award  and  rule  of  Court  for  the  submission,  and 
upon  an  affidavit  that  the  deponent  saw  the  arbitrators  severally 
sign  and  publish  their  award  thereto  annexed,  and  that  their 
names  subscribed  thereto  were  of  their  hands  writing,  that  the 
deponent  had  personally  served  the  defendant  with  true  copies 
of  the  award  and  rule  of  Court  recording  the  submission,  and  at 
the  same  time  shewn  him  the  original  award  and  rule,  and  de- 
manded the  money. 

[After  argument,  in  which  the  cases  of  George  v.  Lowley,  9  B.  B. 
866,  8  East,  18  ;  and  Davis  v.  Vass,  15  East,  97,  were  cited :] 

r  253  ]       Gibbs,  Ch.  J. : 

We  think  that  on  principle,  independently  of  the  authority  of 
those  cases,  this  objection  must  be  allowed.  This  is  a  motion 
for  an  attachment  for  disobedience  to  a  rule  of  Court:  the 
defendant  must  have  notice  that  the  award  was  made,  and  that 
he  was  called  on  to  obey  it.  Here  is  a  submission  to  an  award 
to  be  made  within  a  precise  time,  but  which  is  to  be  extended  if 
the  arbitrators  think  fit.  But  it  is  necessary  that  the  defendant 
should  have  notice  of  any  extension  of  the  time,  and  that  the 
award  was  made  within  the  extended  time.    There  is  no  affidavit 
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that  the  defendant  in  thiB  case  had  notice  of  the  extension  of  the 
time,  or  of  the  award  being  made  within  the  extended  time.  On 
the  other  hand,  it  is  sworn  that  the  defendant  was  served  with  a 
copy  of  a  rule  with  no  indorsement  of  the  enlargement  thereon. 
It  does  not  appear  to  us,  therefore,  that  the  party  charged  with 
the  contempt  of  the  Court  had  sufficient  notice  to  bring  him 
within  that  charge.  We  think,  on  principle,  if  there  were  no 
decided  cases  on  the  subject,  this  would  be  so  ;  but  we  also  should 
be  sorry  to  differ  from  the  two  cases  cited.  I  do  not  mean  George 
v.  Lowley,  but  Davis  v.  Vass  and  Moule  v.  Stawell,  a  case  stated 
in  a  note  to  the  former.  Those  two  decisions  *are  not  dis- 
tinguishable in  terms  from  this.  As  to  the  argument  used  for 
the  plaintiff,  that  in  practice  the  affidavit  for  an  attachment 
never  states  the  date  of  the  execution,  we  see  that  the  ordinary 
form  of  affidavit  for  obtaining  an  attachment  published  in  the 
books  of  practice  t  does  not  state  the  date  of  the  award,  but 
though  it  does  not  in  terms  state  that  it  was  executed  on  that 
day,  it  may  be  doubtful  whether  it  might  not  bear  that  inter- 
pretation, and  we  think  it  worthy  to  be  considered,  whether  it 
would  not  be  advisable  to  alter  the  language  of  similar  affidavits. 
However,  independently  of  that  circumstance,  we  think,  both  oh 
principle,  and  on  the  authority  of  the  decided  cases,  that  this 

objection  must  be  allowed. 

Rule  discharged  without  costs. 


WOHLEK- 
BERO 

Lagbman. 


[  *254  ] 


The  award  itself,  instead  of  a  copy  thereof,  having  been  annexed 
by  the  plaintiff  to  the  affidavit  for  the  attachment,  and  deposited 
on  the  files  of  the  Court,  the  plaintiff  had  not  the  means  of  shew- 
ing the  defendant  the  award  itself  upon  a  further  demand  ;  and 
therefore  Copley  now  obtained  a  rule  nisi  that  the  award  itself 
might  be  taken  off  the  file  and  delivered  by  the  officer  to  the 
plaintiff's  attorney,  upon  an  undertaking  to  return  it  into  the 
office  upon  a  day  named. 


Vaughan  on  a  subsequent  day  moved  to  set  aside  the  award, 
first,  on  the  ground  that  it  was  uncertain  ;  for  it  awarded  that  a 
certain  debt  of  7202.  9*.  should  be  paid  by  the  plaintiff  and  the 

t  Tidd's  Practical  Forms,  235,  s.  4. 
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[B.B. 


WOHLEN- 

BEBO 

V. 

L.AGEMAK. 

[  *255  | 


defendant,  in  "proportion  to  the  shares  which  they  severally  had 
held  in  a  certain  ship,  not  ascertaining  what  those  shares  were ; 
and  the  plaintiff,  being  a  foreigner,  was  not  in  law  entitled  to 
the  benefits  of  British  registry,  and  therefore  legally  had,  and 
could  have,  no  share  in  the  ship.  He  also  moved  on  the  ground 
that  the  arbitrator  had  allowed  in  account  premiums  of  insurance 
on  an  illegal  voyage,  namely,  to  Rotterdam,  an  hostile  port.  He 
also  urged  that  usurious  commission  had  been  allowed. 


Gibbs,  Ch.  J. : 

We  do  not  think  there  is  any  ground  for  granting  this  rule. 
The  application  iB  made,  first,  on  the  ground  that  the  award  is 
uncertain,  in  directing  that  the  debt  should  be  paid  in  proportion 
to  the  share  in  the  ship  which  each  formerly  had.  As  it  does 
not  appear  that  it  was  in  dispute  between  the  parties  what  those 
shares  were,  the  award  is  final  for  all  those  purposes  for  which 
it  was  intended  to  be  made.  There  is  a  dispute  about  a  ship, 
and  the  defendant  insists,  that,  as  the  plaintiff  was  a  foreigner, 
the  whole  affair  was  illegal ;  it  may  be  so,  but  these  were  exe- 
cutory matters,  and  when  such  are  referred,  and  settled  by 
arbitrators,  the  Court  will  never  set  the  award  aside.  The 
ground  of  the  insurance  also  is  one  which  the  Court  cannot  take 
into  consideration.  If  an  arbitrator  acts  directly  against  law, 
the  Court  will  set  aside  the  award ;  but  if,  in  a  matter  mixed  of 
law  and  fact*  he  mistakes  some  of  the  points,  they  will  not  there- 
fore set  aside  an  award,  Delver  v.  Barnes  A  As  to  the  objection, 
that  usurious  commission  was  given  by  the  arbitrators,  it  was  a 
fact  for  them  to  ascertain ;  we  therefore  see  no  reason  to  grant 
a  rule  which  ultimately  cannot  be  supported. 

Rule  refused. 
*9E.R.  707  (1  Taunt.  48). 
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HUTTON  v.   EYRE.  wis. 

(6  Taunt.  289—296.)  JunsU. 

A  covenant  not  to  sue  one  of  two  joint  debtors  does  not  operate  as  a        [  289  ] 
release  to  the  other. 

One  joint  contractor,  who  pays  money  for  another  under  an  equitable 
claim,  may  recover  it  from  the  other  as  money  paid  to  his  use. 

This  was  an  action  of  assumpsit  for  money  paid  by  the  plaintiff 
to  the  defendant's  use ;  and  it  appeared  at  the  trial  before 
Bayley,  J.  at  the  Lincoln  Spring  Assizes,  1815,  that  the  plaintiff 
sought  to  recover  2,788Z.  which  he  had  paid  under  the  following 
circumstances,  with  2922.  interest.  The  plaintiff  and  defendant 
had  been  partners,  as  merchants  and  insurance  brokers,  and  by 
indenture  of  26th  August,  1809,  they  dissolved  their  partnership 
as  from  the  1st  of  January  then  next,  and  mutually  covenanted 
that  neither  of  the  partners  should  after  the  date  of  those 
presents,  and  before  the  period  fixed  upon  for  the  dissolution  of 
this  co-partnership,  either  in  his  own  name,  or  in  the  name  or 
names  of  any  other  person,  or  in  the  firm  of  Eyre  and  Hutton, 
make  any  purchase  of  goods  in  their  aforesaid  trade  or  business, 
or  by  way  of  speculation  with  any  other  person,  so  as  to  bind 
the  other  of  the  parties  to  such  contracts  ;  but  that  if  any  pur- 
chases of  goods  were  made  in  the  partnership  firm,  it  should  be 
on  the  private  account  of  the  individual  party  making  the  same. 
The  defendant,  after  executing  this  deed,  contracted  five  several 
debts  of  large  amount,  after  which,  on  the  27th  of  October,  1810, 
by  indenture  between  the  defendant,  1,  two  of  his  creditors, 
Todd  and  Lamarche,  2,  and  the  other  creditors  whose  names 
were  subscribed,  8,  the  defendant  conveyed  all  his  estate  and 
effects  to  Todd  and  Lamarche,  in  trust  to  sell,  and  out  of  the 
proceeds  to  retain  their  costs  and  make  a  dividend  of  5s.  in  the 
pound  among  all  the  creditors  who  should  execute  within  three 
months,  next  to  divide  the  residue  of  the  proceeds  among  the 
creditors  to  the  amount  of  their  respective  debts,  and  pay  the 
surplus,  if  *any,  to  the  defendant.  And  in  consideration  of  the  [  *290  ] 
premises,  the  other  parties  thereto  severally  covenanted  with  the 
defendant,  that  they,  their  executors  or  administrators,  partners 
or  assigns,  or  any  of  them,  would  not  sue,  arrest,  implead,  or 
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Hutton  prosecute  him,  his  executors  or  administrators,  or  his,  their,  or 
Eyre.  &ny  of  their  goods,  chattels,  lands,  or  tenements,  for  or  upon 
account  of  any  debt  or  sum  of  money  then  due  or  owing  to  them 
or  any  of  them,  and  in  case  any  of  the  creditors  should  sue,  <fcc, 
the  defendant  for  such  debt,  that  then  those  presents  should  be 
a  sufficient  release  and  discharge  to  all  intents  and  purposes,  at 
law  and  in  equity,  to  and  for  the  defendant,  his  executors,  and 
administrators,  and  he  and  they  should  be  and  were  thereby 
acquitted,  released,  and  discharged  against  them  the  said 
creditors  and  every  of  them,  who  should  sue,  &c,  and  as  such 
might  be  pleaded  by  the  defendant.  Provided  that  any  creditor 
who  had  any  security  for  his  debt,  or  any  part  thereof,  might 
execute  those  presents  without  prejudice  to  his  security,  and  with 
the  trustees'  consent  might  convert  the  same  security  into 
money,  and  receive  a  dividend  with  the  other  creditors  on  so 
much  of  the  debt  as  should  not  be  paid  out  of  the  produce  of 
that  security,  with  an  exception  of  notes  of*  hand,  or  other  per- 
sonal security,  of  the  defendant.  The  firm  of  Hutton  and  Eyre 
was  a  creditor  of  the  defendant  for  1,000Z.  on  a  banking  account, 
and  the  plaintiff  executed  this  deed  of  composition  for  that  sum, 
and  received  a  dividend  thereon,  of  5s.  in  the  pound,  so  that  he 
was  party  to  the  deed.  The  five  creditors  above  mentioned 
executed  the  deed  of  composition,  and  received  the  like  dividend, 
and  afterwards  called  on  the  plaintiff  for  the  residue  of  their 
debts,  and  the  plaintiff  paid  them.  For  the  defendant,  two 
points  were  made  at  the  trial ;  first,  that  if  the  plaintiff  could 
[  *29i  ]  maintain  any  action,  it  ought  to  be  covenant  *on  the  deed  of 
dissolution,  and  not  assumpsit ;  secondly,  that  the  covenant  not 
to  sue,  contained  in  the  defendant's  deed  of  composition,  operated 
as  a  release  in  law  to  both  the  partners,  of  the  five  debts,  which 
the  plaintiff  had  therefore  paid  in  his  own  wrong,  and  conse- 
quently was  not  entitled  to  recover  them  back  from  the  defendant. 
Bayley,  J.  reserved  both  the  points,  subject  whereto  the  jury 
found  a  verdict  for  the  plaintiff. 

Vaughan,  Serjt.,  in  Easter  Term  last  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  enter  a  nonsuit. 
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[After  argument  on  the  rule,  the  Court  took  time  for  con-      Huttoh 
sideration :]  Bybe. 

Gibbs,  Ch.  J.  now  delivered  the  judgment  of  the  Court :  [  294  ] 

This  is  an  action  for  money  paid :  two  objections  are  made 
to  the  plaintiffs  recovery ;  first,  that  if  any  thing  be  due  to  the 
plaintiff,  it  is  not  due  to  him  on  a  parol  contract,  but  in  con- 
sequence of  the  breach  of  a  covenant  contained  in  the  deed  of 
dissolution  of  partnership.  Next,  that  if  an  action  for  money 
paid  be  the  correct  form,  the  money  was  paid  unnecessarily  by 
the  plaintiff,  and  in  his  own  wrong,  and  therefore  cannot  be 
recovered  of  the  defendant.  (Here  his  Lordship  fully  recapi- 
tulated the  case.)  We  think  that  the  first  objection  cannot 
avail,  for  the  covenant  amounts  only  to  an  arrangement,  that 
he  who  after  the  dissolution  contracts  debts  for  goods,  shall  pay 
the  money.  Eyre  therefore  being  bound  to  pay  the  money, 
this  money  is  paid  by  the  plaintiff  (who  was  in  the  firm  when 
the  debts  were  contracted,  and,  therefore,  was  jointly  liable) 
for  the  use  of  Eyre,  and  we  think  that  notwithstanding  this 
objection,  Eyre  must  repay  him.  Another  objection  taken  by 
Eyre,  is,  that  Hutton  had  in  the  deed  of  1810  a  legal  answer  to 
those  demands,  and  he  having  a  legal  discharge,  ought  not  to 
have  paid  the  money,  and  therefore  has  paid  it  in  his  own 
wrong.  Hutton  replies,  that  was  a  covenant  not  to  sue  Eyre, 
but  it  was  not  a  covenant  not  to  sue  for  joint  debts,  nor  does  it 
operate  as  a  release  of  joint  debts :  that  if  Eyre  had  been  sued 
for  a  joint  debt,  his  remedy  would  have  been  to  sue  on  this 
covenant  against  the  creditor  who  sued  him.  The  principle  on 
which  the  covenant  not  to  sue  is  held  to  operate  as  a  release, 
is  to  avoid  circuity  of  action ;  but  it  goes  no  further.  Eyre  says 
it  goes  much  'farther :  it  is  a  release  as  between  me  and  those  [  *295  ] 
to  whom  I  and  Hutton  were  jointly  indebted,  and  being  a  release 
to  me,  it  is  a  release  to  Hutton,  who  was  jointly  with  me  obliged 
for  payment  of  that  debt,  and  he  relies  on  certain  authorities,  which, 
however,  shew  that  the  rule  is  not  universal,  that  a  covenant  not 
to  sue  is  a  release  of  those,  jointly  with  whom  the  covenantee 
may  be  sued.  Dean  v.  NewhaU  (8  T.  E.  168)  is  cited.  There  an 
issue  was  joined  on  the  release  of  another  party,  with  whom  the 
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Hutton      defendant  was  jointly  and  severally  bound ;  and  it  was  contended 
Eyre.       that  a  covenant  not  to  sue,  and  the  covenant  that  those  presents 
should  be  a  sufficient  release  of  the  other  obligor,  would  operate 
as  a  release  to  the  defendant  who  was  bound  with  him ;  but  the 
Court  were  of  opinion  that  the  rule  how  far  a  covenant  not  to 
sue  should  operate  as  a  release,  was  limited  to  the  parties  them- 
selves.    Certainly  that  case  in   all  its  parts  is  not  like  the 
present :  there  the  party  was  jointly  and  severally  answerable 
to  the  plaintiff,  who  might  sue  the  one  obligor  without  the  other: 
and  in  the  case  of  Lacy  v.  Kinaston  in  12  Mod.  on  which  that 
case  of  Dean  v.  Newhall  is  much  founded,  it  was  stated  as  the 
reason  of  the  judgment,  that  the  bond  being  joint  and  several, 
the  obligee  might  sue  one  without  the  other.    The  fact  is  not  so 
here,  therefore  the  same  doctrine  is  not  applicable,  and  we  must 
consider  it  on  principle,  whether  that  law  applies  to  the  present 
case.    In  the  case  of  a  creditor  suing  a  single  debtor  whom  he 
has  covenanted  not  to  sue,  it  not  only  promotes  the  doctrine, 
which  prevails  so  strongly  in  the  law,  of  preventing  circuity  of 
action,  but  it  falls  in  with  the  intent  of  the  parties,  to  hold  that 
the  covenant  shall  operate  as  a  release  ;  but  it  is  impossible  that 
it  should  here  be  in  the  contemplation  of  the  parties,  that  in 
covenanting  not  to  sue  Eyre,  the  insufficient  debtor,  he  meant 
[  *296  ]      to  release  Hutton,  who  was  sufficient.    It  *was  as  eaBy  to  insert 
in  the  deed  a  release,  as  a  covenant  not  to  sue,  and  it  would 
have  been  shorter  ;  it  must  be  inferred  that  the  parties  did  not 
insert  a  release,  because  it  would  release  Hutton  also ;  but  it  is 
this  day  contended  that  a  covenant  not  to  sue  has  the  same 
effect.      Where  the  words,   by  being  extended    beyond    their 
obvious  intent,  would,  as  it  seems,  go  beyond  the  intent  of  the 
party,  the  Court  ought  not  to  put  that  construction  on  them. 
It  was  urged  at  the  Bar,  that  the  creditors  might  sue  Hutton 
alone,  and  non  constat  that  he  would  plead  in  abatement ;  but 
putting  that  out  of  the  case,  we  think  the  rule  that  a  covenant 
not  to  sue  operates  as  a  release,  applies  only  to  cases  where  the 
covenantor  and  covenantee  are  single.  Another  ground  on  which 
we  found  our  judgment,  is  this.     Lord  Kbnyon,  Ch.  J.,  in  Dean 
v.  Newhall,  says,  "Even  if  the  defendant  had  succeeded  here, 
a  court  of  equity  would  have  given  the  plaintiff  full  relief.     I  am 
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C.  P.  MICHAELMAS  TERM. 


glad  to  find  by  the  two  cases  cited  that  we  are  fully  warranted      Hutton 

in  deciding  in  favour  of  the  plaintiff  on  legal  grounds."     Here,        Eyre. 

if  the  plaintiff  had  paid  this  money  either  under  the  fear  of 

process  of  a  court  of  equity,  or  of  a  court  of  law,  unquestionably 

he  could  have  recovered  it  from  the  defendant ;  and  if  a  court 

of  equity  would  have  restrained  the  plaintiff  from  setting  up 

this  covenant  as  a  release,  the  equitable  call  on  him  justified 

him  in  paying  the  money,  and  gave  him  this  remedy  over  against 

the  defendant. 

Rule  discharged. 


O'KEEFE  v.  DUNN  and  Another  isis. 


June  14. 


(6  Taunt.  305-316.) 

See  the  report  of  this  case  on  the  proceedings  in  error,  where       [  305  ] 
the  judgment  of  the  Common  Fleas  was  affirmed;  Dunn  v. 
O'Keefe,  17  B.  R.  (5  M.  &  S.  282). 


[332] 


DAUBUZ   v.   MOKSHEAD,   Bart.  1815. 

(6  Taunt  332.)  Nov.  8. 

It  is  no  defence  to  an  action  on  a  bill  of  exchange,  that  the  plaintiff 
sues  in  trust  for  an  alien  enemy. 

This  was  an  action  upon  a  bill  of  exchange  for  2,020J.,  drawn 
by  Sir  John  Morshead,  Bart.,  deceased,  at  Verdun,  where  he  had 
during  the  late  war  been  detained  by  the  French  Government, 
and  accepted  by  the  defendant,  his  son,  in  favour  of  Borau  Barti, 
and  indorsed  to  the  plaintiff.  Upon  the  trial  of  the  cause,  at 
the  sittings  at  Guildhall  after  Trinity  Term,  1815,  before 
Gibbs,  Ch.  J.,  one  line  of  defence  taken,  and  proved,  was,  that 
as  to  all  the  contents  of  the  bill,  except  80?.,  the  plaintiff  was 
only  a  trustee  for  an  alien  enemy.  Gibbs,  Ch.  J.,  without  pro- 
nouncing what  would  become  of  the  money  when  recovered,  and 
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Daubus     whether  the  Grown  might  or  might  not  lay  hands  on  it,  thought 
Mobshead.  the  plaintiff  entitled  to  recover  the  whole  amount,  and  the  jury 
accordingly  found  a 

Verdict  for  the  plaintiff. 


wis.  KOBINSON  v.   COOK 

No*'*'  (6  Taunt.  336-338.) 

[  336  ]  If  the  plaintiff's  counsel  acquiesces  in  the  Judge's  ruling  at  the  trial, 

whereby  the  defendant  takes  a  verdict  without  going  into  his  case,  the 
plaintiff  will  not  be  afterwards  permitted  to  move  for  a  new  trial  on  the 
ground  of  a  misdirection. 

A  tender  of  a  larger  sum,  requiring  change,  is  not  a  good  tender  of  a 
smaller  sum. 

A  plea  of  tender  of  half  a  year's  rent  simply,  is  not  supported  by 
evidence  of  a  tender  of  the  half-year's  rent,  requiring  the  lessor  to  get 
change  and  pay  back  the  property-tax. 

In  replevin,  and  issue  joined  on  a  plea  of  tender  of  121.  10s.  for 
half  a  year's  rent,  the  plaintiff's  evidence  before  Dallas,  J.  at  the 
Worcester  Lammas  Assizes,  1815,  was,  that  upon  the  landlord's 
a  entering  the  house  with  a  bailiff,  the  tenant  went  up  stairs,  and 
returned  with  two  bank  notes,  of  ten  pounds,  and  two  pounds, 
and  two  guineas,  which  he  laid  on  a  table  before  the  lessor, 
saying,  "  There  is  your  rent,  take  your  rent,  and  give  me  my 
change."  After  a  little  interval,  he  produced  a  receipt  for  land- 
lord's property  tax,  and  said  that  amount  must  be  deducted,  and 
added  to  the  change.  The  lessor  stated  no  objection  to  the  man- 
ner of  tender,  but  after  the  money  had  lain  an  hour  on  the  table, 
went  away  without  taking  it,  and  his  bailiff  made  a  distress.  For 
the  defendant  no  objection  was  taken  to  the  sum  being  partly  in 
bank  notes,  but  it  was  objected  that  no  tender  was  proved  ;  first, 
because  the  precise  sum  was  not  tendered,  nor  could  be  had,  un- 
less the  lessor  would  give  change,  which  he  was  not  bound  to  do, 
[  *387  ]  Betterbee  v.  Davis  ;t  for  if  he  might  be  required  to  *give  change 
for  a  two  pound  note,  so  might  he  for  a  note  of  50,000/.; 
secondly,  that  the  qualification  subjoined  to  the  tender  before  the 
lessor  had  accepted  it,  made  it  a  tender,  not  of  122. 10s.,  as  averred 
by  the  plea,  but  of  12Z.  10*.  deducting  the  property-tax,  and  so  a 
fatal  variance.  The  counsel  for  the  plaintiff  suggesting  no  other 
t  13  R.  E.  755  (3  Camp.  70). 
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distinction  on  the  first  point  between  the  case  cited  and  this,     Robinson 
than  that  there  the  money  was  in  the  hand,  and  here  on  the       cook. 
table,  Dallas,  J.,  thinking  the  locality  of  the  money  immaterial, 
held    both    objections  valid,  in  which    the  plaintiff's    counsel 
acquiesced,  and  a  verdict  passed  for  the  defendant  without  the 
latter  going  into  his  caBe. 

Heywood,  Serjt.  now  moved  to  set  aside  the  verdict  and 
have  a  new  trial,  upon  the  ground  that  the  tender  of  greater 
stun  was  a  good  tender  for  the  less.  Wade9 8  case,!  had,  he  said, 
been  misconceived  by  Lb  Blanc,  J.  in  the  case  cited,  for  where 
the  tender  was  of  two  Spanish  double  pistoles,  and  five  shillings 
in  Spanish  silver,  and  the  residue  only  of  the  250J.  in  silver,  it  was 
impossible  that  the  party  should  receive  the  precise  sum  of  250J. 
without  giving  change,  yet  the  third  resolution  is,  that  if  a  man 
tenders  more  than  he  ought  to  pay,  the  tender  is  good  :  for  omne 
maju8  continet  in  se  minus,  and  the  other  ought  to  accept  so 
much  aB  is  due  to  him,  quando  plus  fit  quam  fieri  debet,  videtur 
etiam  Mud  fieri  quod  faciendum  est.  Et  in  majore  stimmd  conti- 
netur  minor. 

The    Court  inclined    to    think  both    objections    good,   but 

peremptorily  refused,  after  the  points  had  been  abandoned  by 

the  plaintiff's  counsel  at  the  trial,  and  the  defendant  thereby 

precluded  from  going  into  his  case,  to  permit  them  to  be  now 

even  mooted ;  and  *Chambre,  J.  observed  that  the  plea  stated      [  *338  ] 

a  tender  of  the  whole ;   the  tender  proved  was  of  the  whole 

minus  the  property-tax. 

Rule  refused. 

Confer  Tinckler  v.  Prentice,  18  E.  E.  684  (4  Taunt.  549). 
f  5  Co.  Rep.  115  a. 


r.r. — vol.  xvi.  s  s 
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im.  BXIFE  v.  TURNER  and  Others. 

JVbff'9'  (6  Taunt.  338—340.) 

r  338  i  Tho  plaintiff  having  one  of  several  warehouses,  next  but  one  to  a 

boat- builder's  shop  which  took  fire,  on  the  same  evening,  after  that  fire 
was  apparently  extinguished,  gave  instructions,  by  an  extraordinary 
conveyance,  for  insuring  that  warehouse,  then  having  others  uninsured, 
but  without  apprizing  the  insurers  of  the  neighbouring  fire.  Though 
the  terms  of  insurance  did  not  expressly  require  the  communication, 
held  that  the  concealment  of  this  fact  avoided  the  policy. 

This  was  an  action  of  covenant  brought  against  the  directors  of 
the  Phoenix  Fire  Insurance  Office  upon  a  policy  of  insurance, 
dated  the  25th  July,  1814,  effected  by  the  plaintiff  on  a  certain 
warehouse  in  Heligoland.  The  policy  referred  to  a  letter  of  the 
plaintiff's  of  11th  July,  1814,  containing  the  instructions  for  the 
insurance  and  certain  conditions  to  the  policy  annexed,  amongst 
which  was,  that  if  any  person  should  insure  his  buildings  or 
goods,  and  should  cause  the  same  to  be  described  in  the  policy 
otherwise  than  as  they  really  were,  so  as  the  same  were  charged 
at  a  lower  premium  than  was  therein  proposed,  such  insurance 
should  be  of  no  force,  and  that  persons  insured  should  give  in  a 
particular  of  their  losses,  signed,  and  verified  upon  oath  ;  and  if 
there  appeared  any  fraud,  or  false  swearing,  the  claimant  should 
forfeit  his  claim  to  restitution  or  payment.  The  defendants, 
among  several  pleas,  pleaded,  2ndly,  that  immediately  before 
and  at  the  time  of  the  writing  the  plaintiffs  letter  referred  to 
in  the  declaration,  to  wit,  on  11th  July,  the  warehouse  in  the 
declaration  mentioned,  and  the  merchandises  contained  therein, 
being  the  premises  intended  to  be  insured  by  the  policy,  were  in 
imminent  peril  of  being  consumed  by  fire,  which  the  plaintiff  at 
the  time  of  writing  the  letter  very  well  knew ;  that  the  policy 
was  effected  upon  the  representation  contained  in  the  letter,  but 
[  *339  ]  that  the  *plaintiff  fraudulently  and  deceitfully,  and  with  intent 
to  induce  the  defendants  to  effect  the  policy,  before  and  at  the 
time  of  effecting  the  same,  concealed  from  the  defendants  the 
fact  that  the  premises  were  in  such  peril ;  by  reason  of  which 
concealment  the  defendants  averred  that  the  policy  was  void. 
The  plaintiff  replied,  that  at  the  time  of  writing  his  letter,  he 
did  not  know  that  the  premises  were  in  imminent  danger  of 
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being  consumed  by  fire,  and  did  not  fraudulently  and  deceitfully,  bupe 
and  with  intent  to  induce  the  defendants  to  effect  the  policy,  tueneb. 
conceal  from  the  defendants  the  fact  that  the  premises  were  in 
such  peril.  The  defendants  joined  issue  on  this  replication. 
The  cause  was  tried  at  Guildhall,  at  the  sittings  after  Trinity 
Term,  1815,  before  Gibbs,  Ch.  J.  It  appeared  that  the  plaintiff 
was  possessed  of  two  warehouses  at  Heligoland,  one  of  which 
was  separated  by  only  one  other  building  from  the  workshop  of 
Jasper,  a  boat-builder,  wherein  a  fire  broke  out  about  seven 
o'clock  in  the  evening  of  the  11th  of  July.  That  fire,  however, 
was  apparently  extinguished  in  half  an  hour,  and  four  persons 
were  employed  by  the  plaintiff,  who  was  a  magistrate  there,  to 
watch  during  the  night  lest  the  fire  should  again  break  out. 
The  plaintiff,  on  the  same  evening  wrote  the  letter  referred  to  in 
the  declaration  to  his  agent  in  London,  requesting  him  to  effect 
the  insurance  against  fire  for  three  months,  of  400/.,  upon  the 
plaintiff's  warehouse,  No.  1,  situate  on  the  south  quarter  of  the 
lower  town,  between  the  warehouse  of  Mr.  John  Leader  to  the 
south,  and  that  of  Mr.  Nicolaus  Peter  Erohn  to  the  north,  as 
also  upon  the  coffee  in  casks  and  bags  then  stored  in  the  same 
warehouse,  value  3,5001.  The  mail  for  England  was  to  sail  that 
day,  and  was  then  closed ;  but  the  plaintiff  procured  the  master  of 
the  packet-boat  to  take  the  letter  with  him,  and  put  it  into  the  post- 
office  at  Guxhaven,  so  that  the  letter  left  Heligoland  at  a  late  hour 
on  the  same  *night,  and  it  reached  England  by  the  same  packet  on  [  *340  ] 
the  24th,  and  the  plaintiff's  agent,  on  the  following  day,  effected 
the  policy  in  question.  Early  on  the  morning  of  the  13th  a  fire 
again  broke  out  in  the  workshop  of  Jasper,  the  boat-builder,  and 
consumed  the  premises  insured.  The  jury  acquitted  the  plain- 
tiff of  any  fraud  or  dishonest  design,  the  fire  being  apparently 
extinguished  when  he  ordered  the  insurance,  but  thought  that 
the  circumstance  of  the  fire  on  the  11th  ought  to  have  been  com- 
municated to  the  defendants,  who  without  this  information  did 
not  engage  on  fair  grounds  with  the  plaintiff,  and  for  whom, 
under  these  circumstances,  they  gave  their  verdict. 

Lens,  Serjt.  now  moved  to  set  aside  the  verdict  and  have  a 

new  trial,  but  the  Court 

Refused  the  rule. 
s  s  2 
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1815.  BAXTER  v.  MORGAN. 

Nov-  21'  (6  Taunt.  379 ;  2  Marshall,  80.) 

r  379  -i  The  Court  will  not  compel  a  defendant  resident  abroad  to  give  security 

for  costs,  as  the  price  of  compelling  the  plaintiff,  resident  abroad,  to  give 
the  defendant  security  for  costs. 

Seepherd,  Solicitor-General,  moved  that  the  plaintiff,  who 
resided  in  Scotland  might  give  security  for  costs.  Lens,  Serjt. 
in  the  first  instance  opposed  the  motion,  upon  the  ground  that 
the  defendant,  who  was  in  this  country  when  the  action  was 
commenced,  now  resided  abroad:  he  therefore  prayed  that  the 
security  might  be  mutual.  In  the  case  of  De  la  Preuve  v.  The  Due 
de  Biron,\  the  Court  of  King's  Bench  refused  to  enforce  security 
for  costs  till  the  defendant  had  put  in  bail,  and  though  this 
action  was  not  commenced  by  bailable  process,  the  plaintiff 
ought  to  have  security  for  his  debt  and  costs,  if  he  gave  security 
for  paying  costs. 

Per  Curiam  : 

The  reason  is  not  mutual.  The  mischief  is  precisely  the 
same,  whether  the  defendant  resides  in  this  country  or  not. 
The  plaintiff  must  give  security. 

Rule  absolute. 


18ir>.  MOORE  v.  BOWMAKEE. 

37*.  21.  (6  Taunt.  379—382;  2  Marsh.  81.) 

A  defendant  in  replevin  does  not,  by  giving  time  to  the  plaintiff  in 
L    '    J  replevin,  discharge  the  sureties  in  the  replevin  bond. 

This  was  an  action  brought  upon  a  replevin  bond,  which  the 
defendant  had  executed  as  surety  for  Shirreff,  a  tenant  of  the 
plaintiff,  upon  the  occasion  of  a  distress  for  rent  made  on  the  19th 
of  January,  1814.  On  the  3rd  of  March,  1814,  at  the  assizes  for 
Suffolk,  in  another  replevin  cause  pending  and  then  about  to  be 
f  •sso  ]  tried  between  the  same  parties,  Shirreff  gave  a  cognovit,  *subject 
to  a  reference,  which,  comprehending  all  differences  respecting 

t  4  T.  B.  697. 
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rent,  embraced  the  replevin  which  was  the  occasion  of  the  Moon 
defendant's  bond,  but  it  was  expressly  agreed  between  the  bowmakeb. 
parties,  that  nothing  in  their  agreement  contained  should  dis- 
charge the  sureties  in  the  replevin  of  the  19th  of  January,  1814, 
and  that  no  proceedings  should  be  had  in  that  replevin  cause 
pending  the  reference.  This  reference  and  agreement  were 
entered  into  without  the  knowledge  of  the  defendant.  The 
arbitrators  awarded  in  July,  1814,  that  Shirreff  should  pay  the 
rent  on  the  8th  of  August,  1814,  and  the  plaintiff,  under  the 
cognovit,  on  the  7th  of  September  entered  up  judgment,  and 
took  in  execution  the  stock  of  Shirreff;  and  that  being  in- 
sufficient, arrested  him  for  the  residue ;  he  was  in  consequence 
rendered  unable  to  carry  on  his  farm,  and  absconded,  leaving 
the  defendant  liable  on  this  bond.  The  plaintiff  had  removed 
the  replevin  cause  into  this  court  by  writ  of  accedas  ad  curiam 
on  the  14th  of  April,  1814,  gave  a  rule  to  declare  in  replevin 
on  the  25th  of  May,  1814,  and  on  the  25th  of  January,  1815, 
and  not  sooner,  signed  judgment  of  non  pros  for  want  of  a 
declaration,  issued  a  writ  of  retorno  habendo  on  the  1st  of 
February,  1815,  and  issued  a  capias  against  the  defendant  on 
the  6th  of  June,  1815,  returnable  in  three  weeks  of  the  Holy 
Trinity.  Upon  these  facts  Peli,  Serjt.,  had  obtained  a  rule  nisi 
to  set  aside  the  proceedings  in  this  action,  contending  that 
the  plaintiff  having  by  the  reference  given  time  to  Shirreff,  had 
thereby  discharged  the  defendant  and  the  other  surety  in  the 
replevin  bond. 

[After  argument :] 

Gibbs,  Ch.  J.:  [382] 

The  principle  was  first  adopted  in  the  Court  of  Chancery,  that 
if  a  creditor  gives  time  of  payment  to  his  principal  debtor, 
without  giving  notice  to  the  surety,  the  surety  no  longer  remains 
liable  to  the  debt.  The  courts  of  law  in  late  days  have  acted  on 
the  same  principle,  and  applied  it  to  the  case  of  bail ;  for  when 
the  plaintiff  has  given  time  to  the  principal,  the  bail  are  put  in  a 
new  situation;  for  as  the  plaintiff  could  not  during  that  time 
take  the  defendant,  so  neither  can  the  bail,  whose  right  grows 
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Moore  oat  of  the  plaintiff's.  But  what  is  the  present  case  ?  Sureties 
Bowmakbb.  in  replevin  cannot  at  any  time  take  the  goods  of  the  plaintiff  and 
restore  them  to  the  avowant.  As  to  the  other  part  of  the  case, 
the  agreement  between  the  plaintiff  and  defendant  to  refer 
resembles  a  rule  to  refer  the  quantum  of  damages,  and  there  the 
bail  are  answerable  for  the  amount :  this  has  no  resemblance  to 
the  case  where  the  bail  are  prevented  from  rendering  the 
principal,  and  therefore  there  is  no  ground  for  the  application. 

Rule  discharged. 


i8i5.  GEKNON    v.    THE    EOYAL    EXCHANGE 

*—'  ASSURANCES 

[  383  ]  (6  Taunt.  383—388.) 

An  assured  is  entitled  to  a  reasonable  time  for  acquiring  a  full  know- 
ledge of  the  state  of  a  damaged  cargo,  before  he  is  bound  to  elect,  whether 
he  shall  abandon  to  the  underwriters  as  for  a  total  loss. 

Where  a  cargo  of  sugar  damaged  by  sea  water  came  into  port  on  20th 
December  and  began  to  be  unshipped  and  examined  on  21st,  but  the 
assured  did  not  receive  the  complete  report  of  the  survey  till  7th  January : 
held  that  au  abandonment  on  7th  January  was  made  within  a  reasonable 
time,  though  the  plaintiff  had  in  the  meantime  contemplated  that  the 
loss  would  be  partial,  and  that  the  adventure  might  be  pursued. 

If  a  cargo  be  so  much  damaged  that  it  is  not  tit  to  be  sent  forward  to 
a  market,  the  assured  may  abandon  as  a  total  loss. 

This  was  an  action  on  a  policy  of  insurance  on  sugar  by  the 
Mary,  from  Liverpool  to  Calais,  or  the  ship's  port  of  discharge 
in  the  British  Channel.  Upon  the  trial  of  the  cause  at  Guildhall, 
at  the  sittings  after  Trinity  Term,  1815,  before  Gibbs,  Ch.  J., 
the  plaintiff  sought  to  recover  as  for  a  total  loss.  It  appeared 
that  the  ship  sailed  on  1st  December,  1814,  and  meeting  with 
tempestuous  weather  on  the  20th,  put  back  into  Liverpool.  On 
the  same  day,  one  of  the  owners  there  resident,  apprized  his 
agent  in  London  of  her  return  ;  and  that  it  was  presumed  there 
would  be  some  damage  from  the  salt  water :  this  was  stated  to 

t  See  Mitchell  v.  Edit,   1   B.  B.  Ex.  Ch.  L.  B.  5  Q.  B.  599,  39  L.  J. 

318  (1 T.  B.  608)  ;  Stiingtrv.  English,  Q.  B.  214,  22  L.  T.  802 ;  Rankin  v. 

<fcc  Ins.  Co.  (1869)  L.  B.  4  Q.  B.  Potter  (1873)  L.  B.  6  H.  L.  83,  138: 

676,  687,  38  L.  J.  Q.  B.  321,  affd.  in  42  L.J. C.  P.  169,  29 L.  T.  142.— B.C 
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the  defendants  on  the  22nd,  who  begged  the  assured  would  act  Gebnon 
as  if  they  were  uninsured.  On  the  21st,  surveyors  were  the  Royal 
employed  to  inspect  the  condition  of  the  sugar,  and  the  master  as^ubakce. 
made  a  protest.  On  the  24th,  the  owners  wrote  that  the  cargo 
had  been  discharged,  and  was  about  to  undergo  a  proper  survey, 
and  that  from  present  appearances,  the  number  of  chests  which 
had  received  damage  would  not  be  at  all  equal  to  what  they  had 
feared,  and  might  have  been  expected ;  and  they  requested  the 
underwriter's  permission  to  proceed  with  the  cargo  to  the  port  of 
Havre,  or  to  the  ship's  original  destination.  The  defendants, 
transacting  no  business  on  the  26th,  received  this  communica- 
tion on  the  27th ;  they  refrained  from  making  any  observation 
thereon.  On  the  29th,  the  owners  wrote,  renewing  their  appli- 
cation for  permission  to  go  to  a  second  port,  and  added,  that 
after  a  minute  inspection  of  the  sugars,  upwards  of  290  boxes 
were  found  to  have  received  more  or  less  damage,  a  number  far 
exceeding  what  they  had  at  first  reason  to  *expect ;  and  many  [  *384  ] 
of  the  packages,  which  the  water  was  supposed  not  to  have 
actually  penetrated,  were  nevertheless  so  discoloured  by  the 
general  humidity,  as  to  be  much  deteriorated,  and  it  was 
impossible  to  say  how  far  the  real  injury  might  extend.  Under 
those  circumstances,  they  had  advertised  the  damaged  part  of 
the  cargo  for  sale  by  auction,  conceiving  that  measure  to  be  the 
best  for  the  defendants'  interest.  On  2nd  January,  the  defen- 
dants being  applied  to  for  instructions,  declined  giving  any 
directions  upon  the  subject  of  the  damaged  goods.  On  the  7th 
of  January  the  owners  having  obtained  a  formal  protest  and 
certificate  of  survey,  and  of  the  damage  of  the  cargo,  sent  them 
to  the  defendants,  adding,  that  it  appeared  by  the  latter,  that 
the  greater  part  of  the  cargo  was  destroyed,  and  that  the  whole 
had  suffered  deterioration,  insomuch  that  they  could  not  think 
of  sending  any  part  of  the  cargo  forward,  and  they  signified  to 
the  insurers  their  intention  of  abandoning  the  whole,  and  that  it 
would  be  brought  to  sale  on  a  day  named.  Upon  the  result  of 
the  sales,  the  loss  appeared  to  amount  to  somewhat  more  than 
one-third  of  the  amount  insured.  The  defendants  contended, 
first,  that  this  was  in  its  nature  not  a  total,  but  only  a  partial 
loss ;  and  secondly,  that  if  otherwise,  yet  the  abandonment  came 
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Gernon  too  late  to  convert  it  to  a  total  loss.  His  Lordship,  pursuing 
The  Royal  the  ru*e  which  he  had  always  adopted  in  similar  cases,  left  it  to 
AjwSakcr  ***e  )nrJ'  whether  the  cargo  was  fit  to  be  sent  forward  to  a 
market ;  if  it  was  fit  to  proceed,  it  ought  to  be  sent  on  ;  if  it  was 
not,  the  plaintiffs  had  a  right  to  abandon,  if  they  did  it  in  a 
reasonable  time.  They  ought  to  have  a  sufficient  time  to 
examine  whether  it  were  worth  their  while  to  pursue  the  ad- 
venture, and  until  they  had  had  an  opportunity  of  exercising 
their  judgment,  they  ought  not  to  be  prejudiced.  The  time 
taken  for  communication  between  London  and  Liverpool  was  to 
[  *385  ]  fo  taken  *into  the  account,  as  prolonging  the  period  necessary 
for  their  election ;  and  he  left  to  the  jury  the  question,  whether 
the  time  which  the  plaintiff  had  taken  for  making  his  abandon- 
ment, was  longer  than  was  sufficient  for  ascertaining  and 
judging  of  the  state  of  the  cargo.  The  jury  found  that  the 
sugars  were  so  much  deteriorated,  that  the  voyage  was  not  worth 
pursuing,  and  that  the  assured  had  abandoned  in  a  reasonable 
time,  and  found  a  verdict  for  the  plaintiff  for  a  total  loss  minus 
a  sum  which  the  defendants  had  paid  into  court,  to  cover  a 
partial  loss,  subject  to  the  latter  question,  which  his  Lordship 
reserved,  whether  the  plaintiffs  had  taken  a  longer  time  to  make 
their  election  than  the  law  allowed  them. 

Shepherd,  Solicitor-General,  in  this  Term,  obtained  on  the 
authority  of  Mitchell  v.  Edie9\  a  rule  nisi  upon  the  point 
reserved,  to  set  aside  the  verdict,  and  enter  a  verdict  for  the 
defendant.  He  also  moved  on  the  ground  that  inasmuch  as  the 
deterioration  had  scarcely  exceeded  one-third  of  the  original 
cost  of  the  cargo,  it  was  not  a  case  where  abandonment  could 
convert  the  average  loss  to  a  total  loss  ;  and  he  cited  Thompson 
v.  The  Royal  Exchange  Assurance ,1  and  Anderson  v.  Wallace  ,§ 
but  the  Court  refused  to  extend  the  rule  to  this  point. 

t  387  ]  [After  argument :  ] 

t  1  R.  E.  318  (1  T.  B.  608).  3  Bing.  N.  C.  266,  7  L.  J.  Ex.  328. 

t  16  East,  214  (a  case  virtually         §  14  B.  B.  642  (2  M.  &  8.  240). 
over-ruled  bjJiouxv.  Salvador  (1836) 
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Gibbs,  Ch.  J.  delivered  the  opinion  of  the  Court :  Gebnon 

It  is  verv  true  that  the  assured  must  always  elect  in  the  first   The  royal 

J  Exchange 

instance,  whether  he  will  consider  a  loss  as  partial,  and  take  to    assubakcb. 

the  property  himself,  or  as  total,  and  abandon  to  the  under- 
writer. This  is  the  law  in  all  cases  where  the  assured  has  his 
election  by  abandoning  or  not  abandoning  to  treat  the  loss  as 
total  or  partial.  But  it  is  equally  true,  that  the  first  instance 
means,  after  the  assured  has  had  a  convenient  opportunity  of 
examining  into  the  circumstances  which  render  abandonment 
expedient  or  otherwise;  because  it  is  on  the  result  of  that 
examination  that  he  is  to  make  up  his  mind,  whether  he  will 
abandon  or  not.  Let  it  not  be  supposed  that  I  accede  to  the 
proposition,  that  the  assured  may  use  this  latitude  ad  an  oppor- 
tunity to  judge  of  the  state  of  the  markets,  and  as  the  markets 
fall  or  rise,  to  elect  whether  he  will  abandon  or  not  abandon. 
He  has  no  right  to  govern  his  conduct  by  any  such  rule.  The 
only  examination  he  may  make,  is  into  the  actual  state  of  the 
cargo,  to  ascertain  what  is  the  degree  of  damage,  without 
reference  to  the  state  of  the  markets.  It  is  certainly  true  that  a 
certain  amount  of  damage  was  at  first  discovered,  but  the  assured 
did  not  then  think  this  cargo  so  much  damaged,  but  that,  as  to 
a  considerable  part,  the  adventure  might  be  pursued ;  though  a 
part  was  necessarily  to  be  disposed  of  at  Liverpool.  He  so 
♦considered  on  the  24th  of  December ;  he  so  considered  it  on  the  [  *388  ] 
29th,  though  on  the  29th  the  plaintiff  considered  that  the  loss 
would  be  much  more  extensive  than  was  at  first  supposed.  If 
the  plaintiff  had  so  treated  it,  as  intending  to  pursue  the  adven- 
ture, after  he  knew  the  full  extent  of  the  damage,  I  should  have 
thought  that  the  abandonment  was  too  late;  but  on  the  29th  the 
assured  certainly  thought  that  a  part  of  the  cargo  was  in  a  state  to 
go  on.  On  the  ultimate  evidence,  by  the  letter  of  7th  January,  it 
appears,  and  the  jury  have  disposed  of  the  fact,  that  no  part  of 
the  cargo  was  in  a  state  to  go  on.  It  was  not  competent  to  set 
up  this  abandonment  on  the  7th,  if  the  assurers  were  fully 
apprized  of  the  facts  on  the  29th  ;  but  I  think  it  appears  from 
all  the  circumstances,  that  they  were  not  so  apprized  on  the  29th, 
and  that  the  cargo  had  not  then  undergone  so  full  an  examina- 
tion as  was  afterwards  made.     They  ought  to  have  a  reasonable 
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Gerkon  and  convenient  time  for  their  inspection;  if  they  had  been 
The  royal  dilatory  in  making  their  survey,  it  would  have  been  a  very 
assukance.  different  cas©  :  though  the  plaintiff  ought  not  to  be  pressed  too 
closely  on  this  point,  yet,  if  he  had  been  grossly  negligent,  and 
had  slept  over  the  business,  I  think  it  would  have  been  an 
answer  to  the  plaintiff's  demand ;  but  here  is  no  unreasonable 
delay,  and  therefore  we  think  there  is  no  ground  for  saying  the 
abandonment  was  made  at  too  late  a  period,  and  the 

Rule  for  a  new  trial  must  be  discharged. 


i8i5.       DOE    on   the  Demises    of    JOHN  HOTCHKISS   and 
— '  MAEY,    his    Wife,     and    MICHAEL    POPE,    v. 

[402]  THOMAS  PIEECE,   Esq. 

(6  Taunt.  402—406.) 


[Note. — This  was  a  case  in  which  the  Court  of  Common  Pleas 
followed  the  decision  of  a  majority  of  the  same  Court  (Heath,  J., 
Laurence,  J.  and  Chambre,  J.,  against  Sir  James  Mansfield, 
Ch.  J.,)  in  Wright  v.  Wakeford,  4  Taunt.  214,  and  of  the  Court 
of  King's  Bench  in  Doe  v.  Peach,  15  R.  R.  861  (2  M.  &  S.  576). 
These  decisions,  of  which  Doe  v.  Peach  has  been  retained  in 
these  reports  as  the  most  authoritative,  have  been  much 
questioned  (see  Burdett  v.  Spilsbury  (1843)  10  CI.  &  F.  346 ;  Vincent 
v.  Bishcp  of  Sodor  and  Man  (1849)  8  C.  B.  905,  5  Ex.  683,  693), 
although  they  cannot  be  said  to  have  been  distinctly  over-ruled. 
The  point,  however,  has  become  unimportant  in  regard  to  all  deeds 
executed  after  the  13th  of  August,  1859  (22  &  23  Vict.  c.  85, 
s.  12),  as  well  as  to  all  wills  executed  after  the  1st  of  January, 
1838  (1  Vict.  c.  26,  s.  10).— R.  C] 
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EANDALL  v.  TUCHIN  and  Another^  wu. 

(6  Taunt.  410—4 19.)  Xov'  28' 

The  word  "  estate,"  used  in  the  operative  clause  of  a  will,  although        [  410  1 
used  in  connection  with  words  describing  locality,  conveys  a  fee- simple, 
unless  there  is  in  the  will  other  matter  to  control  that  signification. 

Devise  to  T.  C.  of  various  houses,  described  by  situation,  abuttals, 
dimensions,  and  occupiers,  "  all  which  estates,  being  copyhold  of  the 
manor  of  K.,  I  devise  to  T.  C.  for  life,  and  after  his  decease,  to  his  son 
M.  C."  Devise  to  M.  P.  of  various  other  houses  and  premises  similarly 
described,  including  the  White  Bear  public-house,  and  abutting  on  the 
copyhold  estate  before  given,  "  all  which  said  estates,  being  copyhold  of 
the  manor  of  K.,  I  devise  to  M.  P.  for  life,  and  after  her  decease;  to  her 
son  M.  P.,  and  I  order  that  so  long  as  W.  P.  shall  choose  to  live  in  the 
public-house,  and  keep  the  same  in  good  repair,  he  shall  not  be  charged 
more  than  his  present  rent.  And  I  devise  to  M.  P.,  the  son,  all  my 
freehold  estate,  situate,  &c.  And  I  bequeath  to  S.  G.  and  H.  his  wife, 
and  the  survivor,  the  sum  of  5a.  per  week  out  of  the  estates  bequeathed 
to  M.  P.  and  M.  P."  Held  that  M.  P.  the  son  took  an  estate  in  fee  in 
the  copyhold. 

This  was  an  action  brought  to  recover  from  the  defendants 
the  deposit  paid  them  by  the  plaintiff,  on  his  being  declared  the 
purchaser  of  certain  premises,  as  money  had  and  received  to  the 
plaintiff's  use,  and  interest.  At  the  trial  of  the  cause  before 
Gibbs,  Ch.  J.,  at  a  sittings  in  this  Term,  a  verdict  was  found  for 
the  plaintiff  for  the  deposit,  without  interest,  subject  to  a  case. 
The  defendants,  who  were  auctioneers,  under  the  direction  of 
Jones  and  Mercer,  the  assignees  of  the  effects  of  Marinus  Price, 
a  bankrupt,  put  up  to  sale  by  auction  part  of  the  estates  of  the 
bankrupt :  the  plaintiff  was  declared  the  purchaser  of  a  copyhold 
dwelling-house  and  blacksmith's  shop,  (formerly  a  stable,  situate 
on  the  east  side  of  Fore  Street,  Lambeth,)  and  paid  a  deposit : 
he  objected  to  the  title,  contending  that  Marinus  Price  took  in 
the  premises  under  the  will  of  Marinus  Coombes,  and  the 
surrender  to  the  use  of  such  will,  merely  an  estate  for  life.  By 
that  will  Marinus  Coombes  devised  to  his  nephew  Thomas 
Coombes  nine  dwelling-houses,  with  sheds,  wharfs,  and  other 
appurtenances,  minutely  describing  them  all  separately,  by  their 
situation,   abuttals,    dimensions,    and    occupiers,   "  All    which 

t  Referred  to  by  Lord  Selborne  890,  896,  54  L.  J.  Q.  B.  D.  55,  58, 
in  Bowen  v.  Lewis  (1884)  9  App.  Cas.      o2  L.  T.  189.— R.  C. 
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Randall  estates,  being  copyhold,  and  held  of  the  manor  of  Kennington," 
Tuchin.  h©  devised  to  T.  Coombes  for  his  life,  and  after  his  decease,  to 
his  son  Marinus  Coombes.  He  also  devised  to  T.  Coombes  two 
[  Nil  ]  dwelling-houses,  &c.  *situated  at  Barnes,  which  were  copyhold, 
and  held  of  the  dean  and  chapter  of  Saint  Paul's,  for  his  life, 
and  after  his  decease  to  his  son  Marinus  Coombes ;  also  he 
devised  to  his  niece  Mary  Price,  all  that  brick  dwelling-house, 
and  a  wood  four-stall  stable,  situate  on  the  east  side  of  Fore 
Street,  (the  premises  in  question,)  adding  the  situation,  abuttals, 
dimensions,  and  occupiers,  and  a  warehouse,  and  thirteen  several 
dwelling-houses,  all  minutely  designated  by  a  similar  description 
of  the  situation,  abuttals,  dimensions,  and  occupiers,  and  several 
of  which  were  described  as  "  abutting  on  the  copyhold  estate 
thereinbefore  bequeathed  to  Thomas  Coombes,"  and  others  as 
abutting  on  the  copyhold  estate  of  Terence  Price ;  and  among 
them,  the  White  Bear  public-house  and  appurtenances,  as  the 
same  was  in  the  occupation  of  William  Points ;  all  which  said 
estates,  being  copyhold,  and  held  of  the  manor  of  Kennington, 
the  testator  devised  to  his  niece  Mary  Price  for  her  own  use,  not 
subject  to  the  debts,  power,  controul,  or  engagements  of  her 
husband,  for  her  life,  and  after  her  decease  to  her  son  Marinus 
Price ;  and  he  thereby  ordered  and  directed  that  so  long  as 
W.  Points  should  chuse  to  live  in  the  White  Bear  public-house, 
and  should  keep  the  same  in  good  repair,  he  should  not  be 
charged  more  than  his  present  rent  of  fourteen  pounds  per  ann. 
And  also  he  devised  to  Marinus  Price  all  his  freehold  estate 
situated  in  Prince's  Street  and  Eagle-and-Child  Yard,  as  the 

same  was  in  the  occupation  of Beadle, Cook,  and  others. 

And  the  testator  bequeathed  to  Samuel  Groves  and  his  wife 
Hannah  Groves,  and  the  survivor  of  them,  the  sum  of  five 
shillings  per  week,  to  be  paid  to  them  weekly,  from  and  out  of 
the  estates  bequeathed  to  his  niece  Mary  Price,  and  her  son 
Marinus  Price.  The  question  was,  whether  Marinus  Price,  the 
bankrupt,  took  a  fee-simple  or  life-estate  in  the  copyholds  under 
that  will. 

[After  argument:] 
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Gibbs,  Ch.  J. :  Randall 

v. 

In  this  case  the  testator  had  much  different  property  to  dis-  Tdchin. 
pose  of,  partly  freehold,  but  the  greater  part  copyhold:  the  [415] 
copyhold  part  he  meant  to  dispose  of  to  different  persons.  It 
was  necessary,  therefore,  in  his  will  to  describe  the  land,  in 
order  to  keep  separate  that  which  he  meant  for  one  devisee, 
from  that  which  he  meant  for  another.  The  first  object  of  his 
bounty  is  Thomas  Coombes :  after  devising  part  of  his  copyholds 
to  Thomas  Coombes  for  life,  *and  after  him  to  Marinus  Coombes,  [  *416  ] 
he  proceeds  to  make  a  disposition  in  favour  of  his  niece  Mary 
Price,  and  her  son,  his  nephew,  Marinus  Price.  It  was  neces- 
sary he  should  distinguish  between  the  property  he  intended  for 
them,  and  what  he  had  before  given  to  a  different  person.  He 
enumerates  locally  all  that  he  intended  for  Mary  Price,  and 
having  so  done,  he  goes  on  to  say,  "  All  which  said  estates,  being 
copyhold,  I  give  to  Mary  Price  for  her  life,  and  after  her  decease, 
to  her  son  Marinus  Price ;  and  I  hereby  order  that  so  long  as 
William  Points  shall  choose  to  live  in  the  '  White  Bear '  public- 
house,  and  shall  keep  the  same  in  good  repair,  he  shall  not  be 
charged  more  than  his  present  rent  of  14Z.  per  annum :  and  also 
I  devise  to  the  said  Marinus  Price  all  my  freehold  estate  situate 
in  Prince's  Street  and  Eagle-and-Child  Yard,  and  to  Samuel 
Groves  and  JJannah  Groves,  of  Long  Lane,  in  the  borough  of 
Southwark,  and  the  survivor  of  them,  the  sum  of  5*.  per  week, 
to  be  paid  to  them  weekly  from  and  out  of  the  estates  bequeathed 
to  my  said  niece  Mary  Price  and  her  son  Marinus  Price."  Now 
the  word  "  estate  "  is  here  used  in  the  operative  part  of  the 
devise ;  not  introduced  incidentally  after  the  devising  part  is 
perfected,  but  introduced  in  the  devise  itself.  It  is  admitted  by 
the  counsel  for  the  plaintiff,  that  the  word  "  estate  "  carries  a 
fee,  unless  other  parts  of  the  will  restrain  its  effect.  Formerly  a 
narrower  construction  prevailed,  and  it  was  held  that  if  the 
former  words  described  locality,  the  word  "  estate "  was  not 
descriptive  of  the  quantity  of  interest,  but  designated  local 
position :  but  it  is  now  held,  that  though  the  word  "  estate  " 
points  at  a  certain  house  or  parish  where  the  estate  is  situate,  yet 
it  shall  carry  a  fee,  unless  restrained  by  other  parts  of  the  will. 
It  may  be,  that  the  signification  of  the  word  "  estate  "  may  be 
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Randall     restrained,  but  it  lies  on  the  party  who  seeks  to  narrow  its 

Tuchin.     construction,  to  shew  by  what  expressions  in  the  will  *it  is 

[*417]      restrained.    Here  the  counsel  for  the  plaintiff  urges,  that  the 

testator,  after  the  words  of  local  description,  uses  the  word 

"  estate  "  as  meaning  no  more  than  what  he  had  before  described. 

The  counsel  for  the  defendant  fairly  answers  this  :  he  says,  the 

reason  why  the  testator  has  enumerated  the  different  houses  of 

his  copyholds,  is,  because  he  meant  to  give  some  to  one  person, 

some  to  another :  the  freehold  estate  he  meant  to  give  all  to  one, 

and  therefore  says,  "  I  give  to  Marinus  Coombes  all  my  freehold 

estate ; "   but  that  he  was  obliged  to  describe  the  parts  of  his 

copyhold,  in  order  to  shew  what  was  to  go  to  one,  and  what  to 

another ;  but  after  having  enumerated  them,  he  deserts  the  local 

description,  and  takes  up  the  word  "  estate ; "   and  it  appears 

to  me  that  this  is  a  fair  explication  of  the  cause  of  his  so 

enumerating  them,  and  does  not  take  from  the  legal  effect  of  the 

word  "  estate,"  nor  give  it  a  narrower  construction  than  the  law 

generally  gives  it.     In  the  case  of  Doe  v.  Clayton  t  cited  by  the 

counsel  for  the  plaintiff,  it  is  observable,  that  the  word  "  estate  " 

is  introduced,  and  when  the  testator  uses  it,  it  there  refers  to 

the  estate  he  had  before  given,  and  then  the  fee-simple  does  not 

pass  by  the  word  "  estate/'     The  counsel  for  the  defendant  has 

also  referred  us  to  Uthwatt  v.  Bryant  I  and  it  does  appear  to  us, 

that  the  present  bears  a  very  near  resemblance  to  the  case  cited. 

Here  his  Lordship  stated  the  devise  in  that  case :  the  question 

was,  whether  the  daughters  took  an  estate  in  fee  or  for  life :  it 

was  contended  there,  that  though  the  gift  was  conveyed  to  them 

by  the  word  "  estate,"  other  words  qualified  it,  and  gave  it  a 

narrower  sense  than  naturally  belonged  to  the  word :  what  the 

testator  gave  was  his  said  freehold  estate ;  and  as  he  had  given 

his  freehold  lands  for  life  before,  it  was  contended  that  the  word 

"  estate  "  signified  no  more  than  his  said  freehold  lands,  but  this 

£*4is]      Court  held,  that  it  meant  a  fee.     In  *addition  to  this,  other 

circumstances  of  the  will  do  certainly  furnish  a  strong  reason  for 

t  8  East,  141.  in  a  certain  event,  of  testator's  "  free- 

X  6  Taunt.  317.    There  was  there  hold  estates  in  the  parish  of  B.  to  his 

— after  a  general  devise  of  property  daughters  as  tenants  in  common." — 

in  which  the  testator  gave  successive  B.  C. 

life  estates  and  estates  tail — a  devise, 
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saying  that  "  estate/'  as  used  by  the  testator,  meant  that  which     Randall 

the  law  construes  it  to  mean  if  not  restrained  by  other  words.      tuchtn. 

He  gives  to  Mary  Price  for  life,  remainder  to  Marinus  Price,  and 

his  will  is,  that  so  long  as  W.  Points  lives  in  the  public-house 

and  keeps  it  in  repair,  he  shall  not  be  charged  more  than  141. 

per  annum.    It  seems  as  if  the  testator  contemplated  that  the 

two  Prices  were  the  persons  who  would  have  the  power  of  raising 

the  rent  which  Points  paid,  and  it  therefore  strongly  looks  as  if 

he  meant  that  their  estate  should  last,  at  least  as  long  as  Points 

had  the  option  of  continuing  in  the  public-house.    Here  is,  in 

addition  to  this,  an  annuity  to  Samuel  and  Hannah  Groves  of 

58.  a  week,  and  it  is  clear  that  the  testator  contemplated  that  it 

was  to  be  paid  out  of  that  which  he  had  before  given  to  Mary 

Price  and  Marinus  Price,  and  it  therefore  shews  that  he  meant 

a  larger  estate  than  for  life  should  pass  to  them.    It  is  admitted  by 

those  who  contest  it,  that  the  word  "  estate,"  not  being  qualified, 

does  carry  with  it  this  meaning.    We  think,  looking  at  the  other 

words  of  this  will,  that  so  far  from  qualifying  this  construction, 

they  rather  confirm  it.     It  does  seem  therefore  that  the  property 

given  to  Mary  Price  and  Marinus  Price,  is  given  to  the  latter 

in  fee. 

Heath,  J. : 

I  am  of  the  same  opinion.  The  principle  is,  that  where  the 
word  "  estates  "  is  an  operative  word,  it  passes  a  fee,  and  to  try 
whether  it  be  operative  or  not,  the  test  is,  to  strike  it  out  of  the 
will,  which  test  being  applied  here,  the  devise  becomes  nonsense. 

Chambre,  J.  : 

No  doubt  the  word  "  estate  "  is  large  enough  to  carry  a  fee  : 
whether  it  shall  do  so,  is  to  be  collected  from  the  whole  will. 
Nothing  on  this  will  shews  that  the  testator  meant  to  die  intes- 
tate as  to  any  *part  of  his  property.  When  he  disposes  of  his  [  *419  ] 
freehold  property,  he  gives  his  freehold  estates,  which  devise,  it 
is  admitted,  clearly  carries  a  fee :  he  uses  the  same  word  in  his 
devise  to  Mary  Price  and  Marinus  Price,  and  it  must  therefore 
carry  the  same  sense.  Another  strong  circumstance  is  the 
charge  in  favour  of  an  old  tenant,  for  whom  the  testator  seems 
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Randall  to  have  had  a  regard.  The  charitable  donation  of  5*.  per  week 
Tuchin.  to  two  other  persons,  is  a  still  stronger  circumstance.  It  is  next 
to  impossible,  that  the  testator  could  mean,  that  on  the  decease 
of  Mary  Price  and  Marinus  Price  it  should  cease ;  there  is  there- 
fore a  purpose  manifest,  to  effectuate  which,  the  estate  given 
ought  to  be  a  fee ;  and  the  words  are  indisputably  large  enough, 
and  there  is  nothing  apparent  to  control  them.  I  therefore  am 
of  opinion  with  my  Lord  and  my  brother  Heath,  that  this 
devise  carried  a  fee,  and  that  the 

Judgment  must  be  for  the  defendant^ 


E  425  ] 


wis.  EVEREST  v.   GLYN,   Bart. 

M*>  24.  (6  Taunt.  425—431 ;  8.  C.  2  Marshall,  84,  Holt  N.  P.  1.) 


A  steward  of  a  manor,  is  entitled  to  be  paid  for  admissions  of  a  tenant 
to  several  copyholds,  only  according  to  a  quantum  meruit,  unless  certain 
fees  are  proved  to  be  due  by  the  custom  of  his  manor. 

There  is  no  general  custom  for  all  copyholds. 

And  therefore,  although  the  steward  at  the  tenant's  request  prepare 
six  several  admissions  on  separate  instruments  to  six  tenements,  he  is 
not  entitled  to  six  times  the  fees  which  are  due  on  the  first,  there  being 
less  labour  in  preparing  either  of  the  five  last  than  the  first. 

This  was  an  action  of  assumpsit  brought  by  the  steward  of  the 
manors  of  Ewell  and  Cuddington  for  fees  due  to  him  upon  the 
admission  of  the  defendant,  who  was  devisee  of  his  father,  the 
last  tenant,  to  six  several  tenements,  copyholds  of  inheritance 
of  those  manors.  Upon  the  trial  of  the  cause  at  the  Westminster 
sittings  after  Trinity  Term,  1815,  before  Gibbs,  Ch.  J.  the  plain- 
tiff proved  that  he  had  prepared  drafts  of  six  several  instruments 
of  admission  to  the  six  several  copyholds,  and  had  submitted 
[  •42<»  ]  them  to  the  defendant's  attorney,  *who  had  approved  and 
returned  the  same,  whereupon  he  engrossed  on  six  several  pieces 
of  parchment,  with  distinct  stamps  on  each,  the  six  separate 
admissions,  which  the  defendant  accepted,  and  the  plaintiff  now 
claimed  to  be  paid  the  same  charges  for  each  of  them,  which  he 

t  Dallas,  J.  was  absent  by  reason  of  indisposition. 
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would  have  made  for  the  admission  to  a  single  tenement,  had 
there  been  only  one.  He  made  a  charge  of  two  guineas  for 
searching  the  Court  rolls  for  the  admissions  of  the  last  tenant, 
inspecting  the  award  under  a  recent  Inclosure  Act  by  which 
certain  parcels  of  some  of  the  copyholds  were  to  be  ascertained, 
examining  the  rental,  in  order  to  fix  the  fines  due  to  the  lord, 
and  making  extracts;    and  upon  each  of  the  tenements  he 

charged : 

£  s.  d. 
For  presenting  the  last  tenant's  death  .        .020 

Proclamation  for  the  heir  to  come  in  .  ..010 
Presenting  and  enrolling  the  will  of  the  devisor   .110 

Proclamation.        .  0    10 

Admission  fee,  and  by  attorney   .        .        .        .17    8 

Enrolling  the  same 110 

Copy  of  admission,  with  will  set  out    .        .        .110 

Parchment  and  stamp 0  18    0 

Respiting  fealty 0    10 

Homage  and  cryer  . 0    7    6 

£6    12 


Amounting  in  the  whole  to  38?.  9a.  Evidence  was  given  by 
stewards  of  other  manors :  one  gentleman  considered  that  some 
of  these  charges  were  too  high,  and  some  too  low ;  but  upon  the 
supposition  that  the  plaintiff  was  entitled  to  make  the  same 
charges  upon  each  of  the  admissions,  20/.  was  insufficient  for 
the  whole ;  322. 15*.  would  have  been  the  reasonable  charge.  In 
this  computation  he  allowed  upon  the  admission  to  the  first 
copyhold  three  additional  charges  of  6*.  8d.  each,  *for  recording 
each  of  the  proclamations,  and  the  respite  of  fealty ;  and  re- 
trenching some  other  charges,  he  computed  the  total  fees  and 
charges  due  on  the  first  admission,  at  6i.  2*.  2d.  exclusive  of  the 
preparatory  charges,  and  for  each  of  the  subsequent  admissions 
41.  18*.  2d.  deeming  that  the  charges  for  some  of  the  acts,  as  for 
instance  the  proclamations,  and  presentment  of  the  will,  which 
was  made  on  the  first  admission,  were  not  necessary  to  be 
repeated.  Another  steward  of  twelve  manors,  concurring  in  the 
last  circumstance,  also  proved  that  some  of  the  charges  were 
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Everest  higher,  and  some  lower  than  those  which  he  was  in  the  habit  of 
Glth.  making ;  but  that  it  was  his  own  practice  to  comprehend  the 
admissions  to  any  indefinite  number  of  copyhold  tenements  in 
one  instrument,  distinguishing  the  parcels  of  each  tenement  by 
an  ac  etiam,  and  inserting  for  each  a  separate  reddendum,  some- 
times after  the  enumeration  of  the  parcels  of  a  single  tenement, 
sometimes  after  the  parcels  of  all  the  tenements :  that  61.  5*. 
was  a  reasonable  charge  for  a  single  tenement,  or  the  first  tene- 
ment, but  that  an  addition  of  8s.  8d.  for  the  insertion  of  each 
additional  tenement  and  quit  rent,  after  the  first,  together  with 
the  cost  of  the  additional  stamp  for  each,  and  larger  parchment, 
was  sufficient.  That  if  six  admissions  to  several  tenements  were 
thus  combined  in  one  instrument,  the  sum  of  20/.  which  the 
defendant  had  paid  into  Court,  was  more  than  sufficient  to  cover 
the  plaintiff's  demand.  Gibbs,  Gh.  J.  in  summing  up  the 
evidence,  having  observed  to  the  jury  that  no  evidence  was  given 
of  any  custom  of  the  manor  to  charge  any  specific  amount  of 
fees,  the  plaintiff  tendered  evidence  of  a  custom  of  the  manor, 
which  the  Chief  Justice,  in  that  stage  of  the  cause,  rejected,  as 
being  a  new  case  ;  and,  thinking  as  he  did,  that  the  plaintiff,  by 
the  defendant's  assent,  was  entitled  to  make  out  separate  admis- 
sions, left  it  to  the  jury  whether,  there  being  no  custom  proved 

[  *428  ]  for  *the  amount  of  the  separate  fees,  201.  was  a  reasonable  com- 
pensation for  preparing  the  six  admissions ;  but  his  Lordship 
reserved  this  question  of  law  for  the  plaintiff,  whether,  supposing 
him  entitled  to  make  out  separate  admissions,  he  was  in  law 
entitled  to  the  same  fee  for  each  as  for  the  first.  If  he  were, 
then  20J.  was  not  enough,  and  the  plaintiff  was  to  be  at  liberty 
to  enter  a  verdict  for  the  full  amount  of  his  fees  on  that  compu- 
tation ;  if  he  were  not,  then  201.  was  sufficient ;  it  was  to  be 
attended  to,  that  the  bill  for  each  of  the  copies  comprised  many 
items,  and  many  of  the  matters  charged  for  were  attended  with 
less  trouble  in  the  repetition.  The  jury  found  that  the  reason- 
able compensation  due  to  the  plaintiff  would  not  exceed  20J.,  and 
they  gave  their  verdict  for  the  defendant. 

Accordingly  Best,  Serjt.  on  a  former  day  in  this  Term 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the  defendant, 
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and  enter  a  verdict  for  KM.  for  the  plaintiff.    He  relied  on  Altree     Evbbebt 
v.  ScuttA  Cto^ 

Lens  and  Bosanquet,  Serjts.  now  shewed  cause : 

This  is  merely  a  question  of  quantum  meruit ;  the  sum  paid 
into  court  was  paid  in  upon  that  principle.  There  is  no  general 
law  on  the  subject  extending  to  all  copyholds:  the  plaintiffs 
claim,  if  it  stands  on  any  other  foundation  than  a  quantum 
meruit,  must  be  governed  by  the  custom  of  his  own  particular 
manor ;  and  in  this  case  there  was  no  evidence  of  the  usage  of 
the  particular  manor.  In  the  case  of  Searle  v.  Marsh,  in  B.  R. 
Hilary  Term,  29  Geo.  III.  before  Lord  Kenyon,  Ch.  J.,  a  ques- 
tion arose  whether  the  several  tenements  were  to  be  divided  by 
an  ac  etiam  or  not,  and  Lord  Kenyon  held  that  if  they  might  be 
so  divided,  it  would  justify  the  steward  in  making  a  charge  for 
each  part.  *Bower  was  for  the  plaintiff.  The  case  was  after-  [  *429  ] 
wards  mentioned  to  the  Court,  and  Lord  Kenyon  adhered  to  the 
rule  he  had  laid  down  at  Nisi  Prius,  that  it  depended  all  on  the 
usage,  which  was  the  life  and  law  of  the  copyhold  tenure ;  and 
if  the  usage  justified  a  charge  for  each  ac  etiam,  the  charge  was 
good ;  but  that  otherwise  it  stood  on  a  quantum  meruit. 

The  Court,  interposing,  called  on 
Best  to  support  his  rule  :     *    *    * 

Gibbs,  Ch.  J. :  [  480  ] 

I  agree  the  steward  is  to  be  paid  for  what  he  does,  and  also 
that  conventio  vincit  legem,  and  that  if  the  defendant  agrees  that 
the  business  shall  be  done  in  a  particular  way,  for  a  particular 
sum,  it  shall  be  paid :  the  question  therefore  is,  whether  there 
has  been  a  convention  that  this  business  was  to  be  done  in  a 
particular  way,  and  that  the  steward  was  to  be  paid  a  particular 
sum.  There  have  been  six  separate  admissions  by  the  consent  of 
the  defendant's  attorney,  and  the  only  doubt  is,  how  the  steward  is 
to  be  paid  for  them.  There  is  no  particular  stipulation  for  the  price, 
and  therefore  the  sum  due  must  be  determined,  either  by  the  custom 

t  6  East,  476. 

T  T  2 
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Bvebest  of  that  manor,  or  on  a  quantum  meruit.  For  there  is  no  general 
Gltt,  law  for  all  copyholds,  it  can  only  be  the  particular  usage  of  each 
manor,  and  in  this  case  there  is  no  custom  of  the  manor  in 
evidence ;  therefore  the  plaintiff's  right  must  stand  on  a  quantum 
meruit,  and  the  inquiry  must  be,  in  this  case,  where  the  defendant 
has  had  six  several  admissions  made  out  separately  on  separate 
stamps,  what  the  plaintiff  is  reasonably  entitled  to  receive  for  the 
trouble  he  has  had  in  preparing  them :  he  charges  six  times  as 
much  as  for  one,  but  it  does  not  follow  that  because  he  is 

[  *43i  ]  *entitled  to  his  full  charge  for  the  first,  therefore  he  is  to  have 
six  times  as  much  for  the  six,  I  therefore  asked  the  witness 
whether  taking  the  first  charge,  and  adding  to  it  the  8*.  8d.  on 
five  other  copies,  adding  also  the  further  charge  for  the  addi- 
tional drawing,  parchment,  &c,  on  the  six  instruments  prepared 
in  lieu  of  one,  adding  also  the  cost  of  the  stamps,  the  whole 
amount  would  exceed  20?.,  and  he  did  not  think  it  would.  I 
reserved  the  point  whether  the  plaintiff  had  any  right  in  point  of 
law,  because  he  was  entitled  to  charge  62.  for  the  first  copy,  there- 
fore to  charge  the  same  for  each  subsequent  copy,  and  the  Couht 
are  of  opinion  he  has  not.   As  to  the  quantum  meruit  the  jury  have 

disposed  of  it. 

Rule  discharged. 


C.  P.  HILARY  TERM. 


Jan.  24. 


ism.  CEAVEN  and  Another  v.  RYDERf 


(6  Taunt.  435—436 ;  S.  C.  2  Marshall,  127,  Holt,  N.  P.  150.) 


[  433  ]  A  re-sale  of  goods  by  a  vendee,  and  payment  to  him,  does  not  destroy 

the  vendor's  right  of  stoppage  in  transitu. 

This  was  an  action  of  trover  brought  to  recover  the  value  of 
certain  sugar.  It  was  tried  before  Dallas,  J.  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  1815,  when  the  case  appeared  to 
be,  that  the  plaintiffs  on  5th  May  contracted  to  sell  to  B.  French 
&  Co.  24  hogsheads  of  sugar  denominated  Hamburgh  loaves,  at 
108a.,  free  on  board  a  British  ship,  two  months  being  the  usual 
t  Sale  of  Goods  Act,  1893,  s.  47. 


vol.  xvi.]         1816.     C.  P.     6  TAUNT.  433—485.  ,.    645 

credit  on  such  sales.  The  plaintiffs  on  the  18th  May  sent  the  craven 
sugars  by  their  lighterman  alongside  a  vessel  bound  for  Ham-  Ryder. 
burgh,  of  which  the  defendant  was  master,  to  be  put  on  board, 
with  an  order  addressed  "  to  the  commanding  officer  on  board,  to 
receive  them  for  aixd  on  account  of  the  plaintiffs  ;  "  and  when  the 
loading  was  complete,  on  16th  May,  took  in  exchange  from  the 
mate,  who  happened  to  have  the  command,  an  acknowledgment 
that  the  goods  were  "  received  on  board  the  George  for  Hamburgh, 
for  and  on  account  of  the  plaintiffs."  The  lighterman  proved  that 
he  had  for  the  last  year  adopted  *this  more  precise  form  in  his  [  **3±  I 
receipts,  for  the  express  purpose  of  giving  the  shipper  a  command 
over  the  goods,  till  the  lighterman's  note  was,  according  to  the 
usual  course  of  trade,  given  up  in  exchange  for  the  bill  of  lading. 
B.  French  &  Go.  contracted  for  the  resale  of  the  sugars  to  Caldas, 
and  received  the  price  of  them  ;  and  the  defendant,  without  the 
plaintiffs  privity,  on  the  15th  of  May  signed  and  delivered  to 
Caldas,  who  had  engaged  the  defendant's  vessel  for  the  voyage, 
a  bill  of  lading  for  the  sugars,  as  being  shipped  by  him,  deliver- 
able to  Carlo  Bene  or  his  order,  at  Hamburgh.  B.  French  &  Co. 
having  on  the  19th  stopped  payment,  the  plaintiffs,  not  having 
been  paid  for  the  sugars,  reclaimed  them,  which  the  defendant 
refused  to  redeliver,  on  the  ground  that  he  had  signed  a  bill  of 
lading  in  favour  of  Caldas,  deliverable  to  Carlo  Bene,  to  whom 
Caldas  had  resold  and  consigned  them  to  Hamburgh,  and  had 
obtained  Bene's  acceptances  on  the  credit  of  this  consignment. 
The  jury  found  that  the  receipt  given  to  the  plaintiffs  was  restric- 
tive, and  that  nothing  had  been  done  by  them  to  alter  the 
right  of  possession  of  the  goods,  and  gave  their  verdict  for  the 
plaintiff. 

Lens,  Serjt.  now  moved  to  set  aside  the  verdict  and  enter  a 
nonsuit. 

[After  hearing  him :] 

Gibbs,  Ch.  J.:  M35] 

Exclusively  of  the  particular  form  of  the  receipt  for  the  goods,  I 
take  it,  the  practice  is,  that  the  person  who  is  in  possession  of  the 
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Craven  lighterman's  receipt,  is  the  person  entitled  to  the  bill  of  lading, 
Rydkb.  which  ought  to  be  given  only  to  the  holder  of  that  receipt.  Con- 
sequently the  holder  of  that  receipt  retains  a  control  over  the 
goods  at  least  until  he  has  exchanged  the  receipt  for  the  bill  of 
lading.  My  brother  Dallas,  who  tried  this  cause,  had  no  doubt 
on  the  propriety  of  the  verdict,  and  the  jury  were  still  more  clear, 
and  thought  it  was  a  right  which  ought  not  to  be  questioned. 
We  should  not  therefore  disturb  the  verdict  unless  we  could  be 
convinced  of  the  propriety  of  so  doing.  French  &  Co.  might  sell 
their  right  again ;  but  the  plaintiffs  might  refrain  from  delivering 
the  goods,  unless  under  such  circumstances  as  would  enable  them 
to  recall  the  goods  if  they  saw  occasion.  The  plaintiffs  refuse  to 
deliver  them,  except  in  exchange  for  this  receipt :  they  know  a 
bill  of  lading  will  be  executed  before  the  ship  sails,  and  they  know 
that  the  bill  of  lading  ought  regularly  to  be  executed  to  them- 
selves. French  &  Co.  sell  to  Caldas.  Caldas  goes  to  the  defen- 
[  M36  ]  dant,  and  obtains  the  bill  of  lading  of  *these  goods,  but  the 
defendant  signs  that  bill  of  lading  to  Caldas  in  his  own  wrong, 
for  he  ought  not  to  have  given  the  bill  of  lading  but  in  exchange 
for  the  lighterman's  note.  In  this  state  of  things  French  &  Co. 
became  insolvent,  and  we  do  not  think  the  right  of  stoppage  in 
transitu  is  gone.  Nor  do  we  mainly  rely  on  the  form  of  the 
receipt,  though  it  is  a  circumstance  to  be  considered,  but  if  the 
receipt  had  been  in  the  old  form,  the  principle  is  the  same, 
namely,  that  the  vendors  had  never  yet  parted  with  the  control 
over  the  goods  in  that  event. 

Dallas,  J. : 

The  jury  were  clear  that  the  vendors  had  never  parted  with 
the  possession  of  the  goods,  and  I  see  no  reason  to  disturb  the 
verdict. 

Park,  J.  concurred. 

Rule  refused. 
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1816. 

AUSTIN  and  Another  v.  DEEWE.  Ja^ 

(6  Taunt.  436—439 ;  S.  C.  2  Marshall,  130—133  ;  and  at  Nisi  Prius,  . 

4  Camp.  360,  Holt,  N.  P.  126.)  L    3*  J 

An  insurance  "  against  all  damage  which  the  assured  shall  suffer  by 
fire  on  stock  and  utensils  in  their  regular  built  sugar-house,"  does  not 
extend  to  damage  done  to  the  sugar  by  the  heat  of  the  usual  fires 
employed  for  refining,  being  accumulated  by  the  mismanagement  of  the 
assured,  who  inadvertently  kept  the  top  of  their  chimney  closed. 

This  was  an  action  of  covenant  on  a  policy  of  insurance 
effected  with  the  defendant  "  against  all  the  damage  which  the 
plaintiffs  should  suffer  by  fire,"  on  their  "  stock  and  utensils  in 
their  regular  built  sugar-house/'  and  the  plaintiffs  averred  that 
"  their  stock  and  utensils  were  very  much  damaged  by  fire  in  the 
sugar-house."  The  defendant  pleaded  that  "the  stock  and 
utensils  were  by  and  through  the  carelessness,  negligence,  and 
improper  conduct  of  the  plaintiffs  and  their  servants,  in  regulat- 
ing and  managing  the  fires  usually  employed  in  and  about  the 
sugar-house,  damaged  by  the  smoke  arising  from  such  fires,  and 
not  from  any  other  cause,  without  this,  that  the  stock  and  utensils 
were  damaged  by  fire  in  the  sugar-house  within  *the  meaning  of  [  **M  ] 
the  policy."  The  plaintiffs  replied,  that  the  stock  and  utensils 
were  damaged  by  fire  in  the  sugar -house,  within  the  meaning  of 
the  policy,  and  the  defendant  joined  issue  on  this  traverse.  Upon 
the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after  Michael- 
mas Term,  1815,  before  Gibbs,  Ch.  J.,  the  evidence  was,  that  the 
building  insured  contained  eight  stories,  and  in  each  story,  sugar, 
in  a  certain  state  of  preparation,  was  deposited  for  the  purpose  of 
being  refined ;  in  order  for  refining,  a  certain  degree  of  heat  was 
necessary,  and  a  chimney  running  up  through  the  whole 
building  formed  almost  one  side  of  each  of  the  stories,  and  by 
means  of  this  chimney  heat  was  communicated  to  each  of  the 
stories.  At  the  top  of  the  chimney,  above  the  8  stories,  was  a 
register,  which  the  plaintiffs  used  to  shut  at  night,  in  order  to 
retain  in  the  chimney  and  building  all  the  heat  they  could. 
They  shut  it  one  night,  and  lighted  the  fires  next  day,  and  they 
soon  afterwards  found  the  building  full  of  smoke  and  sparks; 
and  on  examination  they  found,  that  the  register,  which  always 
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Austin  ought  to  be  open  whensoever  the  fire  was  burning,  was  continued 
Drew*,  shut  down  :  sparks  and  smoke  had  got  out  into  the  rooms ;  the 
heat  had  slightly  blistered  the  walls,  and  considerably  discoloured 
and  damaged  the  sugars.  There  was  much  smoke,  but  the  only 
injury  done  to  the  sugars  proceeded  from  heat ;  the  smoke  would 
not  have  hurt  them.  There  was  no  fire  in  the  building  that 
ought  not  to  be  there,  nothing  was  on  fire,  that  ought  not  to  be 
on  fire,  the  damage  was  occasioned  by  the  sparks,  heat,  and 
smoke  taking  a  wrong  direction.  Gibbs,  Ch.  J.  directed  the  jury, 
that  inasmuch  as  the  damage  was  occasioned  entirely  by  the 
increased  heat,  which  was  produced  by  keeping  the  register 
closed,  it  was  not  a  loss  by  fire  within  the  meaning  of  the  policy, 
[  *438  ]  but  was  occasioned  by  the  improper  *management  of  the  register. 
The  jury  found  a  verdict  for  the  defendant. 

Shepherd,  Solicitor-General,  now  moved  for  a  new  trial : 
The  words  of  the  policy  are  not  "  excess  of  fire,"  or  "  improper 
fire,"  but  "  damage  by  fire."  The  actual  flame  which  proceeded 
from  the  grates  below,  and  would,  if  the  register  had  not  been 
closed,  have  issued  out  of  that  chimney,  being  confined  therein 
by  the  register,  occasioned  the  mischief.  If  actual  flame  was  the 
cause  of  the  damage,  it  matters  not  whether  the  fire  was  properly 
or  improperly  lighted,  but  the  question  is,  whether  fire  occa- 
sioned the  damage.  If  any  other  criterion  be  taken,  it  would  in 
many  cases  of  policies  against  fire  introduce  nice  and  intricate 
questions.  It  cannot  be  necessary  that  the  fire,  to  produce  a  loss 
within  the  policy,  should  be  only  such  fire  as  is  communicated  to 
some  substance  not  contained  in  the  intended  and  proper  recep- 
tacle of  fire.  Heat  may  be  so  intense,  as  to  ignite  combustibles 
without  the  actual  contact  of  flame.  Suppose  the  intensity  of 
heat  necessarily  required  for  any  process  to  be  so  great,  that  the 
fire  made  in  the  chimney,  though  confined  there,  might  ignite 
neighbouring  bodies,  it  might  in  that  case  as  well  be  said,  that 
that  was  not  a  damage  by  fire,  because  the  original  fire  was  con- 
tained in  its  proper  receptacle.  In  the  common  case  of  a  house 
on  fire,  if  goods  are  damaged  by  the  removal,  that  is  a  loss 
by  fire  within  the  policy.  Put  the  case  of  a  chimney  on 
fire,  there  is  only  the  usual    quantity  of*  heat  below,  but  the 
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mischief  is  occasioned  by  an  accumulation  of  soot  in  the  Austin 
chimney,  yet  the  insurers  would  be  bound  to  pay  any  loss  dbewe. 
thereby  occasioned. 

Gibbs,  Ch.  J. : 

I  think  it  is  not  necessary  to  determine  any  of  those  extreme 
questions.  In  the  present  case,  I  *think  no  loss  was  sustained  C  *439  3 
by  any  of  the  risks  in  the  policy.  The  loss  was  occasioned  by  the 
extreme  mismanagement  by  the  plaintiffs  of  their  register.  I  so 
directed  the  jury,  and  I  have  no  reason  to  alter  the  opinion  I 
then  formed, 

Dallas,  J. : 

I  am  of  the  same  opinion.  The  only  cause  of  the  damage 
appears  to  me  to  have  been  the  unskilful  management  of  the 
machinery  by  the  plaintiff's  own  servants,  and  it  is  therefore  not 
a  loss  within  the  meaning  of  the  policy. 

Rule  refused. 


FAITH  v.  PEARSON.  1816- 

Jan.  25. 
(6  Taunt.  439—443 ;  S.  C.  2  Marshall,  133 ;  and  at  Nisi  Prius,  4  Camp.  

357,  Holt,  N.  P.  111.)  r439-| 

No  action  lies  against  the  commander  of  a  British  ship  of  war  for 
seizing  and  detaining  a  vessel  on  suspicion  of  her  being  hostile  prize. 

Though  he  afterwards  dismisses  her  without  libelling  her  in  the  Court 
of  Admiralty. 

And  though  he  detains  her  partly  on  suspicion  of  matters  which  are 
causes  only  of  forfeiture  if  she  is  British. 

This  was  an  action  of  trespass  for  taking  the  plaintiffs  ship  on 
her  voyage  from  Senegal  to  London,  and  carrying  her  out  of 
the  course  of  her  voyage  to  Barbadoes,  whereby  the  plaintiff  was 
subjected  to  an  action  on  the  covenant  contained  in  his  charter- 
party,  and  obliged  to  pay  damages,  and  sustained  various  other 
losses.  The  defendant  pleaded  in  justification  that  he  was  com- 
mander of  a  British  ship  of  war,  the  Benbow>\  and  that  he 
required  the  master  of  the  plaintiff's  ship  to  produce  a  manifest 
of  her  cargo,  but  he  admitted  he  had  none,  wherefore  he  detained 
the  ship  to  be  dealt  with  according  to  law,  until  at  the  master's 
t  Printed  Bembow  in  Taunton. 
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Faith  instance  he  permitted  him  to  depart ;  thirdly,  that  there  was  war 
Peasson.  between  Great  Britain  and  America,  and  that  he  boarded  the 
plaintiffs  vessel  to  enquire  whether  she  belonged  to  an  enemy, 
and  having  reasonable  and  probable  cause  to  suspect  a  part  of 
the  cargo  to  be  enemy's  property,  namely,  American,  he,  in  the 
exercise  of  his  duty,  detained  and  carried  the  ship  into  Barbadoes 
[  »440  ]  to  be  *dealt  with  according  to  law,  until  he  liberated  her  at  the 
master's  request.  Upon  the  trial  of  the  cause,  at  Guildhall,  at 
the  sittings  after  Michaelmas  Term,  1815,  before  Gibbs,  Ch.  J., 
it  appeared  that  the  defendant,  who  was  commander  of  the 
Benbow,  a  British  ship  of  war,  hailed  the  plaintiff's  ship  the 
John,  in  her  course  from  Senegal  to  London,  and  sent  an  officer 
on  board  the  plaintiffs  ship,  who,  having  examined  the  ship's 
papers,  questioned  the  master,  whether  he  was  not  an  American, 
observing  that  he  and  his  mate  had  the  appearance  of  Americans, 
that  the  ship  had  American  canvas  and  rigging,  and  appeared  to 
be  American  built,  which  last  was  not  the  case,  but  she  being 
British  built,  and  captured  by  the  Americans,  had  been  repaired 
in  America,  and  had  on  board  American  canvas  and  cordage. 
He  also  inquired  whether  she  had  not  African  slaves  on  board,  or 
had  been  concerned  in  that  trade,  and  on  his  saying  the  ship  was 
British,  bound  from  Senegal  to  London,  he  imputed  it  as  an 
irregularity  that  she  had  not  on  board  a  manifest  of  her  cargo 
from  Senegal,  as  required  by  the  statute  26  Geo.  III.  c.  40.f 
This,  though  required  by  the  act,  in  practice  is  never  given  to 
vessels  coming  from  the  coast  of  Africa.  And  the  officer  caused 
the  plaintiffs  master  to  go  on  board  the  defendant's  ship  with 
his  papers.  The  master  having  exhibited  to  the  defendant 
despatches  from  the  Governor  of  Senegal,  which  he  was  carrying 
to  the  British  Government,  and  letters  addressed  to  private 
persons  in  England,  which  apparently  satisfied  the  defendant, 
was  dismissed,  and  on  his  return  to  his  own  ship  the  officer 
quitted  her,  but  soon  after  came  again  on  board,  and  more  par- 
ticularly questioned  the  master ;  whose  answers,  though  true,  not 
satisfying  him,  the  defendant  detained  the  vessel,  and  carried  her 
into  Barbadoes,  where  he  kept  the  master  and  crew  prisoners  on 
board  her,  and  took  away  her  steam  anchor,  by  reason  of  which 
t  Ksp.  (except  pf.  7,  8)  6  Geo.  IV.  c.  105 ;  S.  L.  Eev.  Act,  1861. 
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an  American  ship  there  ran  foul  of  *her,  and  injured  the  vessel.       Faith 
After  some  time  the  defendant  liberated  the  master,  crew,  and     Pearson. 
vessel,  without  having  instituted  any  proceedings  against  her  in      [  •m  j 
the  Admiralty  Court.   Gibbs,  Ch.  J.  held  that  upon  this  evidence 
it  must  be  taken  that  the  defendant  detained  her  as  prize,  upon 
suspicion  that  she  was  hostile  property.     Arid  according  to  Le 
Caux  v.  Eden,\  no  action  could   be  maintained  for  taking  a 
vessel,  where  the  captors  were  acting  under  a  belief  that  she  was 
a  subject  of  prize  ;  and  he  nonsuited  the  plaintiff  upon  his  own 
case. 

Lens,  Serjt.  now  moved  to  set  aside  the  nonsuit  and  have  a 
new  trial : 
Without  questioning  the  law  laid  down  in  the  case  of  Le 
Caux  v.  Eden,  he  contended  that  the  evidence  did  not  prove 
that  the  defendant  took  the  vessel  merely  as  prize,  but  that  he 
evidently  had  detained  her  on  other  grounds :  namely,  first  on 
the  want  of  a  manifest,  as  an  irregularity  in  the  ship's  papers, 
admitting  her  to  be  British,  and  also  on  a  supposed  breach  of  the 
laws  against  the  slave  trade,  neither  of  which  charges,  if  there 
had  been  a  foundation  for  them,  was  yet  any  cause  for  capture  as 
prize,  but  only  for  forfeiture ;  and  the  plaintiff  was  not  precluded 
from  trying  in  this  action  whether  the  defendant  was  warranted 
by  the  facts  in  detaining  the  John  upon  those  grounds.  The 
putting  a  prize-master  on  board  was  equivocal,  for  that  would 
have  been  done  equally  in  the  case  of  prize  and  forfeiture.  It  is 
a  strong  circumstance  for  the  plaintiff,  that  the  defendant  never 
ventures  to  institute  any  proceeding  in  the  Admiralty  Court. 
Even  if  a  suspicion  that  the  ship  was  prize,  was  one  of  the 
motives  which  actuated  the  defendant  to  detain  her,  yet  when 
the  defendant  relies  on  three  or  four  conjoint  causes  of  detention, 
the  principle  of  Le  Caux  *v.  Eden  does  not  go  so  far,  as  to  pre-  [  ***2  ] 
vent  the  plaintiff  from  maintaining  his  action  in  the  courts  of 
common  law. 

Gibbs,  Ch.  J. : 
If  this  ship  were  originally  taken  as  prize,  though  no  proceed- 

t  Doug.  594. 
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faith  ings  were  instituted  in  the  Court  of  Admiralty,  but  the  captors 
Peaesox  may  have  seen  reason  to  release  the  vessel  before  any  proceed- 
ings  in  a  Court  of  Admiralty  were  had,  still  those  who  are  taken 
have  no  right  to  complain.  The  decision  in  Le  Caux  v.  Eden, 
and  the  doctrines  at  large  of  Buller,  J.  there  laid  down,  have 
never  since  been  questioned.  It  would  have  been  otherwise  if 
the  vessel  were  not  originally  taken  as  prize.  Look  at  the  cir- 
cumstances. If  the  vessel  were  originally  believed  to  be  American, 
and  bound  for  America,  she  was  seized  as  prize  :  we  were  then  at 
war  with  America.  On  the  evidence  of  the  plaintiff's  witnesses 
alone,  it  appears  that  when  the  ship  was  first  taken  and  examined, 
the  third  lieutenant  said,  You  look  like  Americans ;  you  have 
American  canvas  and  rigging  on  board :  the  mate  and  captain 
have  the  appearance  of  Americans.  This  certainly  shews  that 
the  defendant  originally  stopped  the  vessel  as  American.  The 
answer  given  is,  We  are  not  Americans,  but  English,  and  bound 
for  England.  The  officer  then  requires  them  to  let  him  see  their 
manifest ;  credit  must  be  given  to  the  captors,  for  knowing  that 
the  law  required  a  manifest,  and  they  inquired  for  it,  not  as  an 
original  cause  of  seizure,  but  as  evidence  of  national  character. 
It  is  said  that  some  questions  were  asked  about  slaves.  It  is 
very  natural  that  when  a  ship  is  seized,  questions  should  be 
asked  respecting  all  irregularities  whatsoever.  The  evidence  is, 
that  the  crew  were  kept  prisoners  on  board  the  vessel  at  Barba- 
does,  which  would  not  have  been  the  case,  if  the  vessel  had  been 
[  *4i3  ]  taken  on  a  mere  ground  of  forfeiture.  It  is  perfectly  *trne,  that 
having  taken  her,  the  defendant  inquires  into  every  cause  that 
would  justify  her  detention;  but  it  does  not  therefore  follow,  that 
the  defendant  did  not  originally  take  her  as  being  American,  and 
enemy's  property.  There  is  no  ground  therefore  to  disturb  this 
verdict. 

Dallas,  J. : 

It  is  perfectly  true  that  no  question  can  be  raised  on  the 
law  of  this  case.  I  have  no  hesitation  in  stating,  that  if  the 
captain  had  not  seized  this  ship  as  prize,  he  would  not  have 
done  his  duty :  I  am  therefore  of  opinion  that  the  action  will 
not  lie. 
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Park,  J. :  Faith 

The  plaintiffs  counsel  asserts,  that  the  first  inquiry  made  was  Peakson. 
respecting  slaves;  but  on  the  Judge's  report  the  fact  appears 
otherwise  ;  and  we  know  that  the  practice  is,  to  make  all  these 
subsequent  inquiries ;  and  here  they  arose  out  of  the  answers 
given  to  the  questions  put  by  the  officer  while  he  was  on  board 
the  ship.  As  to  the  argument  that  the  defendant  never  prose- 
cuted the  vessel  as  prize  in  the  Court  of  Admiralty,  he  never 
prosecuted  her  at  all,  either  for  this  cause  or  any  other,  probably 
seeing  reason  afterwards  to  believe  the  account  which  the  cap- 
tured gave  of  themselves.  Therefore  there  is  nothing  in  th& 
argument  built  on  that  ground. 

Rule  refused. 


YATES   v.  PYM.  ww. 

(6  Taunt.  446—448.)  Jan'  2g' 

On  a  warranty  of  prime  singed  bacon  evidence  is  not  admissible  of  a        r  445 1 
practice  in  the  bacon  trade  to  receive  bacon  to  a  certain  degree  tainted 
as  prime  singed  bacon ; 

Nor  of  a  practice  to  preclude  the  purchaser  from  all  remedy,  if  he 
does  not  discover  and  point  out  the  defect  by  an  early  day. 

This  was  an  action  upon  a  sale  note,  dated  29th  March,  to 
"  the  plaintiff,  of  58  bales  of  prime  singed  bacon,  at  68*.  per  cwt., 
arrived,  payable  by  an  acceptance  at  two  months  from  arrival, 
average  weight  if  required,"  brought  to  recover  damages  upon 
the  ground  that  the  goods  did  not  answer  the  character  of  prime 
singed  bacon.  Upon  the  trial  of  the  cause  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  1815,  before  Heath,  J.  it  was 
proved  that  the  plaintiff  examined  as  a  sample  one  bale  of  the 
bacon  on  the  81st  of  March,  and  three  bales  on  the  3rd  of  April, 
when  the  bacon  was  weighed  off,  and  the  plaintiff  afterwards  gave 
a  bill  for  the  amount.  It  is  usual  to  inspect  bacon  by  an  aver- 
age, trying  three  bales  in  50,  or  five  bales  in  100.  If  an  average 
is  to  be  taken  for  taint,  it  is  usual  so  to  express  it  in  the  contract. 
If  bacon  be  prime,  a  taint  in  an  immaterial  part  does  not  prevent 
it  from  answering  that  character,  but  that  does  not  taint  the 
whole :  the  bacon  in  question  was  too  much  tainted  to  be  deemed 
prime.     Shepherd,  Solicitor-General,  offered  evidence,  that  bacon 


654  1816.     C.  P.     6  TAUNT.  446—447.  [b.b. 

Yates  being  an  article  which  necessarily  deteriorates  by  keeping,  and 
Pym.  h&s  even  fr°m  the  beginning  a  nascent  taint,  so  that  it  cannot  by 
inspection  after  a  considerable  interval  be  known  whether  it  were 
perfectly  sweet  when  it  was  first  deposited  in  the  warehouse,  an 
usage  had  been  established  in  the  trade,  that  a  certain  latitude  of 
deterioration,  called  average  taint,  was  allowed  to  subsist,  before 
the  bacon  ceases  to  answer  the  description  of  prime  bacon ;  and 
also  that  if  a  purchaser  does  not  make  his  objection  within  a 
reasonable  time,  he  is  precluded  from  raising  any  claim  on  any 
defect  of  quality  of  the  bacon.     Heath,  J.  held  that  the  contract 

[  *447  ]  amounted  to  a  warranty  *that  it  was  prime  singed  bacon,  and 
being  in  writing,  could  not  be  added  to  by  parol  evidence,  nor 
altered  by  a  practice  often  to  dispense  with  the  breach  of  the 
warranty ;  and  that  although  the  plaintiff  had  kept  the  goods,  he 
might  recover  in  this  action.  The  jury  found  a  verdict  for  the 
plaintiff. 

The  Solicitor-General  in  this  Term  moved  to  set  aside  the 
verdict  and  enter  a  nonsuit,  upon  the  ground  that  the  learned 
Judge  ought  to  have  admitted  the  evidence. 

He  could  not  forego  this  opportunity  of  expressing,  that  no  man 
felt,  or  ever  would  feel  a  stronger  reverence  than  he  did,  for  the 
opinions  and  decisions  of  that  learned  Judge ;  he  considered  it  as 
a  debt  of  gratitude  not  to  omit  the  occasion  of  uttering  the  senti- 
ments not  only  of  himself,  but  of  all  his  brethren  at  the  Bar,  to 
express  the  unfeigned  respect  that  they  felt  for  the  memory  of 
the  deceased,  not  only  as  a  most  upright  and  learned  Judge,  but 
as  a  most  good  and  valuable  man;  in  which  sentiment  the  Court 
followed  him  most  cordially. 

He  contended  that  he  set  up  this  custom,  not  in  contradiction 
to  the  written  contract,  but  as  a  term  which  the  peculiar  law  of 
the  trade  engrafted  on  it,  although  not  expressed  ;  as  by  the  law 
merchant  the  three  days'  grace  are  added  on  a  bill  of  exchange, 
though  not  expressed  on  the  bill ;  and  as  the  period  of  credit 
prevailing  in  a  particular  trade  attaches  itself  on  a  sale  note  of 
those  goods,  though  it  express  no  time  of  payment,  and  therefore 
is,  in  its  ordinary  acceptance,  a  contract  for  payment  on  delivery. 
The  purpose  of  this  contract  was  for  taking  the  case  out  of  the 
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Statute  of  Frauds,  not  for  the  purpose  of  excluding  all  other       Yates 
customs  of  trade.  Pym. 

Gibbs,  Ch.  J. : 

All  the  plaintiffs  witnesses  say,  that  if  it  be  prime  singed 
bacon,  it  cannot  be  tainted.  They  also  state,  that  when  an 
allowance  is  made  for  taint,  it  is  expressed  in  the  contract ;  but 
that  is  not  the  ground  *on  which  the  defendant's  counsel  puts  it,  [ *448  3 
but  that  if  the  buyer  does  not  examine  it  by  a  certain  day,  and 
point  out  the  defect  before  a  certain  time,  he  can  never  after- 
wards object,  but  must  take  it  at  the  price  agreed  on,  though  it 
be  putrid.  This  can  never  be :  it  would  lead  to  great  mischief. 
If  a  purchaser  does  not  object  to  the  quality  in  a  reasonable 
time,  a  strong  use  may  be  made  of  that  circumstance,  but  the 
use  is,  that  a  conclusion  arises,  that  the  injury  has  accrued  since 
the  sale  ;  that,  however,  may  be  rebutted,  and  it  is  gone  by,  and 
the  defendant  has  had  the  benefit  of  that  argument  in  his  address 
to  the  jury.  I  cannot  think  that  any  custom  of  trade  can  be  ad- 
missible to  prove  that  proposition  now  contended  for ;  and  my 
brother  Heath,  for  whose  opinion  we  have  always  felt  such  a 
just  deference,  was  right  in  this,  as  he  was  in  most  other  cases 
that  ever  came  before  him. 

The  rest  of  the  Court  concurring,  the 

Rule  was  refused. 


HOUSTOUN    and    Others,    Executors    of    J.    H.  i8ir,. 

HOUSTOUN,    v.  ROBERTSON.  Ja—' 

(6  Taunt.  448—452  ;  S.  C.  2  Marshall,  138  ;  and  at  Nisi  Prius,  4  Camp.  [  448  ] 

342,  and  Holt,  N.  P.  88.) 

After  the  death  of  an  underwriter,  a  broker,  who  has  an  account  open 
with  him  for  premiums  due  to  the  latter,  and  has  had  an  authority  to 
receive  returns  of  premium  for  him,  and  place  them  to  his  credit,  can 
no  longer  receive  or  retain  any  further  returns  of  premium,  but  is 
bound  to  pay  over  to  his  executors  the  amount  of  all  premiums  due  at 
his  decease,  without  setting  off  the  returns. 

This  was  an  action  of  assumpsit  for  premiums  of  insurance 
due  from  the  defendant  to  the  testator,  upon  policies  underwritten 
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Hou8touh  by  the  testator  in  his  lifetime.  There  were  also  the  usual  money 
Robebtbon.  counts.  Upon  the  trial  of  the  cause,  at  Guildhall,  at  the  sittings 
after  Michaelmas  Term,  1815,  before  Gibbs,  Ch.  J.  the  plaintiffs, 
[  *449  ]  *proved  premiums  due  to  the  testator  for  subscribing  policies  on 
five  vessels,  the  Sussex,  Lady  Warren,  John  and  Samuel,  Rose,  and 
Brothers,  together  amounting  to  111.  10s.  The  defendant  had 
paid  into  Court  591.  15s.f  and  claimed  to  set  off  11Z.  15*.,  on 
account  of  returns  for  convoy  upon  the  Lady  Warren,  John  and 
Samuel,  and  Sussex.  The  policies  were  effected  by  the  defendant 
in  his  own  name,  as  agent.  The  return  on  the  Lady  Warren 
became  due  on  the  24th  of  September,  1814,  the  returns  on  the 
John  and  Samuel,  and  the  Sussex,  in  the  end  of  October,  1814, 
before  which  the  testator,  on  the  12th  of  that  month,  died. 
Gibbs,  Ch.  J.  held  that  the  decease  of  the  testator  was  a  revo- 
cation of  the  defendant's  authority  to  make  these  returns  to  the 
assured,  and  that  the  defendant  was  not  therefore  entitled  to 
set  them  off,  but  he  gave  the  defendant  liberty  to  move,  subject 
whereto  the  jury  found  a  verdict  for  the  plaintiff. 

Vaughan,  Serjt.  in  this  Term  moved  to  set  aside  the  verdict 
and  enter  a  nonsuit,  relying  on  the  case  of  Shee  v.  ClarksonA 


[  450  ]       Gibbs,  Ch.  J.  delivered  the  opinion  of  the  Coubt  : 

The  Court  do  not  mean  in  any  respect  to  break  in  by  a  side 
wind  on  the  authority  of  the  case  of  Shee  v.  Clarkscn  ;  but  this 
case  does  not  trench  on  it.  Shee  v.  Clarkson  was  considered  in 
the  cases  of  Minett  v.  Forrester, I  and  Ooldshmidt  v.  Lyon,%  and 
[  *45i  ]  we  decided  that  its  *authority  could  not  apply  to  a  case  where 
the  underwriter  to  whom  premiums  were  due  became  a  bank- 
rupt, and  his  assignees  applied  for  those  premiums.  We 
determined  that  the  assignees  of  a  bankrupt  underwriter  bringing 
an  action  against  the  broker  for  premiums,  were  not  allowed 
to  deduct  returns  on  those  very  premiums.  The  authority  given 
by  any  man  ceases  at  his  death,  as  the  authority  given  by  the 
bankrupt  ceases  on  his  bankruptcy :    there  is  no  distinguishing 

t  11  R.  R.  473  (12  East,  507).  §  13  R.  R.  670  (4  Taunt.  534). 

%  13  R.  R.  676  (4  Taunt.  541,  n.)« 
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this  case  from  those;   and  in  Minet  v.  Forrester,  Mansfield,     Houbtoitn 

Ch.  J.  says,  "  Whatever  might  be  the  case  of  Shee  v.  Clarkson,   robebtbon. 

where  the  party  himself  brought  the  action,  and  where  he  had 

been  constantly  in  the  habit  of  allowing  the  broker  to  deduct 

out  of  the  premiums  what  was  due  on  the  adjustment  to  the 

assured,  yet  in  this  case  we  cannot  say  that  the  broker  could  be 

in  any  sense  agent  for  the  underwriter  after  his  bankruptcy.'' 

So  here :  the  broker  is  never  agent  for  the  underwriter  after  his 

decease.    The  assignees  had  a  right  to  call  on  the  broker  to  pay 

the  full  amount  of  the  premiums  to  themselves  for  the  creditors ; 

so  here  has  the  executor  the  same  right  to  demand  full  payment 

of  the  premiums  due  to  the  testator  for  his  representatives.    We 

think  there  is  no  distinction  between  an  action  brought  by  the 

assignees  of  a  bankrupt,  and  an  action  brought  by  the  executors 

of  a  deceased  underwriter :  therefore  we  are  of  opinion,  on  the 

authority  of  those  cases,  that  the  returns  in  this  case  cannot  be 

allowed  to  be  set  off. 

Rule  refused. 


HOUSTOUN  and   Others  v.  BOKDENAVE.  ism. 

(6  Taunt.  451—452.) 

[451] 

Vattohan  also  made  the  like  motion  in  this  case,   which 
differed    from   the  preceding,    in  the  circumstance  *that    the      t  **52 1 
defendant,  the  broker,  acted  under  a  del  credere  commission  from 
the  assured. 

The  Court  held,  that  that  circumstance  could  not  make  any 
difference,  and  they  saw  in  it  no  reason  to  waive  in  the  defen- 
dant's favour  the  rule  of  Court,  which  precluded  him  from 
regularly  making  the  motion,  because  he  had  not  in  this  instance 
given  that  notice  of  his  intention  to  move  which  the  rule  of 
Court  requires. 


B.R. — vol.  xvi.  u  u 
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mi*  PAEK  v.   HAMMOND. 

Feh' 12'  (6  Taunt.  495—498 ;  S.  C.  2  Marshall,  189 ;  and  at  Nisi  Prim,  4  Camp. 

r  JA.  n  344,  Holt,  N.  T.  80.) 

[  iOo  J 

It  is  gross  negligence  in  an  insurance  broker,  employed  to  insure 

goods  from  a  certain  point  (G.)  in  their  voyage  home,  to  effect  a  policy 

"  at  and  from  G.,"  "  beginning  the  adventure  from  the  loading  thereof 

on  board  at  G." 

The  plaintiff  declared  that  he  had  employed  the  defendant  as 
his  agent  to  procure  an  insurance  for  1,0001.  on  goods  of  the 
plaintiff  shipped  at  Malaga  by  the  Pearl,  for  a  part  of  the 
voyage  from  Malaga  to  Dublin,  to  wit,  from  Gibraltar  to  Dublin ; 
and  assigned  for  breach  that  the  defendant  would  not  procure 
such  insurance,  but  procured  an  insurance  to  cover  goods  laden 
at  Gibraltar,  and  not  at  Malaga :  that  the  plaintiff's  vessel  took 
in  goods  at  Malaga,  "  to  be  carried  from  Malaga  to  Gibraltar, 
and  thence  to  Dublin :  "  that  the  plaintiff  was  interested,  the 
goods  lost  by  an  insurable  risk,  and  the  plaintiff  deprived  of  his 
expected  indemnity.  Another  count  stated  instructions  to 
insure  "  for  a  part  of  the  voyage  from  Malaga  to  Dublin,  to  wit, 
from  Gibraltar  Bay  to  Dublin."  Upon  the  trial  of  this  cause 
at  Guildhall,  at  the  sittings  after  Michaelmas  Term,  1815, 
before  Gibbs,  Ch.  J.,  the  plaintiff  proved  a  letter  dated  from 
Malaga,  instructing  the  defendant  "  to  insure  1,000Z.  on  goods 
shipped  on  board  the  Pearl,  from  Gibraltar  to  Dublin.  That 
the  plaintiff  took  the  risk  on  himself  from  that  place  to  Gibraltar 
Bay,  where  he  should  send  his  letters  on  shore."  The  vessel 
sailed  with  the  goods  on  board  from  Malaga,  and  in  her  course 
hove  to  in  Gibraltar  Bay,  and  sent  her  letters  on  shore  by  a 
boat  from  Algesiras,  and  did  not  touch  at  Gibraltar,  but  on  the 
same  day  proceeded  in  her  voyage,  and  was  lost  by  striking  on 
[  *496  ]  a  rock.  The  defendant  had  effected  an  insurance  *"  on  goods 
by  the  Pearl  at  and  from  Gibraltar  to  Dublin,  beginning  the 
adventure  from  the  loading  thereof  on  board  at  Gibraltar,"  the 
underwriters  not  being  upon  this  policy  liable  to  make  good  the 
loss  of  merchandize  shipped  at  Malaga,  refused  to  pay ;  and  in 
an  action  brought  thereon  the  plaintiff  was  nonsuited  on  this 
objection.     The  defendant  communicated  the  terms  of  the  policy 
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to  the  plaintiff  himself,  who  approved  of  them.  The  defendant  Park 
contended  that  this  was  not  such  crassa  negligentia  as  rendered  Hammond. 
him  liable  to  pay.  The  jury,  however,  found  a  verdict  for  the 
plaintiff,  which  Copley,  Serjt.  in  this  Term  obtained  a  rule  nisi 
to  set  aside,  on  the  ground  that  the  decisions  in  Spitta  v.  Wood- 
man,t  and  Mellish  v.  Allnutt,l  on  the  point  whereon  the  plaintiff 
was  nonsuited,  had  been  so  recently  published  before  effecting 
the  insurance,  that  the  defendant  was  not  responsible  for  not 
being  acquainted  with  them. 

[After  argument :] 

Gibbs,  Ch.  J. :  [  497  ] 

It  is  impossible  for  the  case  to  be  put  more  clearly,  or  more 
ingeniously  than  it  is  by  my  brother  Copley,  but  the  real  neglect 
of  the  broker  consists  in  his  noli  stating  that  the  goods  were 
laden  at  Malaga.  The  plaintiff  states  that  he  does  not  mean  his 
vessel  should  go  into  Gibraltar,  but  should  send  in  his  letters 
from  Gibraltar  Bay.  The  insurance  therefore  ought  to  have 
applied  to  the  voyage  so  clearly  described  in  that  letter ;  and  it 
does  not.  I  do  not  say  whether  the  description  of  a  voyage  from 
Gibraltar  home,  would  cover  a  voyage  from  Gibraltar  Bay  home ; 
*but  sure  I  am,  that  the  broker  ought  not  to  have  precluded,  as  [  *498  ] 
he  has  done,  the  plaintiff  from  trying  that  question :  the  broker, 
however,  ought  to  have  known  how  to  describe  that  voyage :  but 
the  action  is  brought  for  a  different  neglect,  and  I  can  see  no 
reason  to  disturb  the  verdict. 

Dallas,  J.  concurred. 

Pabk,  J. : 

This  point  having  been  settled  ever  since  Robertson  v.  French, § 
and  down  to  a  late  case  ||  in  Maule  and  Selwyn,  that  an  insurance 
to  commence  from  the  loading  of  goods  at  a  certain  point,  will 
not  attach  on  goods  previously  laden,  no  person  who  undertakes 

t  11  R.  R  628  (2  Taunt.  416).  ||  Mdlhh  v.  AUnutt,  14  B.  R.  599; 

\  14  R.  R.  599  (2  M.  &  8.  106).  (2  M.  &  S.  106). 

§  7  R.  R.  535  (4  East,  130). 

U  u  2 
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Park        to  insure  for  others,  could  be  ignorant  of  it.    It  is  of  very  great 
Hammond,    moment  that  those  who  undertake  such  important  business  as 
this,  for  others  who  are  abroad,  should  be  acquainted  with  the 
proper  mode  of  transacting  it ;    and  if  they  undertake  it  with- 
out such   knowledge,  they  are  liable   to  the  assured    for   the 

consequences. 

Rule  discharged. 


isle.  KEIE  v.  ANDRADE. 

Feb.  9. 
(6  Taunt.  498—504.) 

[  498  ]  Where  an  assured,  licensed  to  export  150  barrels  of  gunpowder,  which 

was  prohibited  by  proclamation  pursuant  to  Acts  of  Parliament,  exported 
300  barrels :  Held  that  he  might  recover  against  the  underwriter  the 
value  of  the  150  barrels  licensed. 

This  was  an  action  upon  a  policy  of  insurance  upon  goods,  at 
and  from  London  to  Madeira,  valued  at  5,000f.  to  pay  average 
on  each  package.  It  was  tried  before  Dallas,  J.  at  the  London 
[  *499  ]  sittings  after  Michaelmas  *Term,  1815,  when  it  appeared  that 
the  plaintiffs  had  hired  and  laden  the  ship  Ann  for  the  voyage ; 
and  that  among  other  goods  laden  on  board  were  800  barrels  of 
gunpowder,  the  exportation  of  which,  at  the  time  of  this  adven- 
ture, was  prohibited  by  a  royal  proclamation,  dated  23rd  July, 
1814,  issued  pursuant  to  the  statutes  12  Car.  II.  c.  4,t  29  Geo.  II. 
c.  16,t  and  88  Geo.  III.  c.  2,  s.  4.f  The  plaintiffs  gave 
secondary  evidence  of  a  licence  obtained,  on  their  own  petition, 
from  the  King  in  council,  to  export  150  barrels  of  gunpowder 
on  board  the  ship  Ann,  from  London  to  Teneriffe,  under  the 
usual  conditions,  and  alleged  a  similar  licence  to  Wilkinson, 
Kowlitt  &  Co.  to  export  other  150  barrels  ;  but  both  the  licences 
had  been  captured  with  the  ship  Ann.  They  offered  no  evidence 
to  connect  the  latter  licence  with  themselves,  and  the  petition  of 
Wilkinson,  Rowlitt  &  Co.,  on  which  that  licence  was  obtained, 
prayed  for  a  licence  to  themselves  only  by  name;  nothing  in 
either  licence  appropriated  the  permission  to  any  specific  parcel 
of  the  powder.    Best,  Serjt.  for  the  defendant,  contended,  that 

t  Repealed  G  Geo,  IV.  c.  105. 
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the  licence  to  Wilkinson  was  not  in  its  nature  transferable,  and  Keib 
therefore,  supposing  it  were  proved,  it  could  not  be  applied  andradr. 
to  the  second  150  barrels,  the  exportation  of  which  was  conse- 
quently illegal,  and  that  illegality  contaminated  the  whole  adven- 
ture, and  the  whole  contract  of  insurance ;  and  the  plaintiff  must 
therefore  be  nonsuited.  Dallas,  J.  thought  that  the  licence, 
being  granted  for  the  exportation  of  gunpowder  in  time  of  war, 
was  to  be  strictly  construed ;  but  he  reserved  the  point,  subject 
whereto  the  jury  found  a  verdict  for  the  plaintiffs  for  the  value 
of  the  whole  cargo. 

Best  having  accordingly  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit, 

[The  question  was  argued,  and  the  Court  took  time  for  con- 
sideration :] 

Gibbs,  Ch.  J.,  now  delivered  the  opinion  of  the  Court :  [  503  ] 

This  is  a  question  of  the  illegal  exportation  of  powder  as 
prohibited  by  certain  statutes.  By  the  12th  of  Car.  II.,  the 
King  is  authorized  to  prohibit  the  exportation  of  powder:  a 
subsequent  Act,  29  Geo.  II.,  declares  forfeited  the  powder 
exported  without  licence.  The  88rd  Geo.  III.  also  forfeits  the 
ship  exporting.  These  are  regulations  imposed  only  by  the 
statutes.  The  powder  exported  is  forfeited,  the  ship  is  forfeited, 
the  party  is  subject  to  certain  penalties,  but  nothing  more.  So 
the  law  stands.  The  facts  are  these.  The  plaintiffs,  being 
desirous  to  export  powder,  applied  for  a  licence,  and  obtained 
a  licence  to  export  150  barrels.  I  take  no  notice  of  what  was 
not  proved,  and  was  alleged  to  excuse  the  fact  of  shipping  the 
other  150  barrels.  I  notice  only  what  was  proved,  that  the 
plaintiff  had  150  other  barrels  on  board.  This  is  an  action  on 
a  policy,  wherein  the  plaintiff  claims  the  value  of  150  barrels 
of  *powder,  and  a  loss  by  capture  is  proved.  The  underwriter  [  *604  J 
says,  the  subject-matter  of  the  insurance  was  powder,  which 
cannot  be  exported  without  licence,  that  150  barrels  only  were 
licensed,  and  800  exported ;  therefore  the  whole  adventure  was 
illegal,  and  the  insurance  illegal  for  the  whole.     The  Court  has 


688  1816.    C.  P.     6  TAUNT.  504.  [r.r. 

Keir        no  difficulty  in  dealing  with  the  excess,  and  declaring  that  the 

andrade.     exportation  of  it  was  illegal.     But  if  the  150  licensed  barrels 

were  not  forfeited,  then  the  exportation  of  them  was  legal,  and 

the  insurance  thereon  is  also  legal.     The  first  150  barrels  could 

not  be  seized ;  they  are  not  forfeited,  and  the  insurance  on  them 

is  valid.     That  the  first  150  were  not  forfeited  is  clear.     Then 

150  barrels  being  put  on  board,  to  which  the  licence  may  be 

applied,  the  adding  150  barrels  afterwards  did  not  vitiate  the 

application  of  the  licence  to  the  first ;  and  up  to  the  extent  of 

the  first  150  barrels,  and  the  other  goods,  the  verdict  may  be 

supported ;  the  value  of  the  second  150  barrels  must  be  struck 

off  from  the  verdict. 

Rule  absolute  to  reduce  the  rerdict. 


C.  P.    EASTER    TERM. 


1816.       BAKEE    and    Others,    Assignees    of    GEEGOEY,    a 
—  '  Bankrupt,    v.    LANGHOEN   and   Another. 

[  519  ]  (6  Taunt.  519—522 ;  2  Marsh.  215  ;  4  Camp.  396.) 

An  insurance  broker  insuring  in  his  own  name  "as  agent"  cannot 
set  off  against  premiums  due  to  the  assignees  of  a  bankrupt  on  policies 
underwritten  by  the  bankrupt,  losses  which  occurred  before  the  bank- 
ruptcy. 

This  action  was  tried  at  the  sittings  after  Hilary  Term,  1816, 
before  Gibbs,  Ch.  J.  It  was  brought  by  the  assignees  of  a 
bankrupt  underwriter,  to  recover  premiums  on  policies  under- 
written by  the  bankrupt  for  the  defendant,  who  was  an  insurance 
broker.  The  defence  was  a  set-off  for  a  loss,  which  happened 
before  the  bankruptcy,  on  the  ship  Ulthorne,  on  a  policy  under- 
written by  the  bankrupt,  and  effected  by  the  defendants  "  as 
agents,  as  well  in  their  own  names  as  in  the  names  of  all  others 
whom  it  might  concern."  The  interest  was  in  Mr.  Mann. 
There  had  been  an  adjustment  of  this  loss  between  the 
defendants  and  the  bankrupt  Gregory,  but  it  proceeded  on 
a  false  supposition  that  the  ship  had  been  lost  when  she  was 
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not  lost,  and  the  adjustment  was  therefore  struck  off;  the  ship 
was  afterwards  *really  lost.  It  was  contended  by  Lens,  Serjt., 
that  the  defendants,  who  had  no  del  credere  commission,  not 
having  effected  this  policy  for  their  own  benefit,  but  as  agents 
for  others,  were  not  entitled  to  set  off  this  loss.  And  the  jury 
found  a  verdict  for  the  plaintiffs,  t 


Baker 

v. 

Langhorx. 

[  *520  ] 


Shepherd,  Solicitor-General,  now  moved  to  set  aside  the 
verdict  and  have  a  new  trial,  or  enter  a  nonsuit.  He  contended 
that  the  result  of  the  cases  was,  that  where  a  policy  is  effected  in 
the  name  of  the  assured  only,  there  the  broker  had  no  right  to 
set  off  a  loss  against  premiums  due  to  the  underwriter.  Here 
the  broker  can  neither  sue,  nor  prove  the  debt  under  a  com- 
mission, unless  the  case  has  additional  facts  belonging  to  it, 
as  adjustment,  or  the  like,  to  enable  the  broker  to  sue  or  set  off; 
it  is  therefore  necessary  that  something  equivalent  to  payment, 
as  an  ascription  in  account,  should  take  place ;  but  where  the 
broker,  as  in  this  instance,  effects  the  policy  in  his  pame,  there 
he  had  a  right  to  set  off  the  loss.  Koster  assignees  of  Swan 
v.  Eason.\  The  want  of  a  del  credere  commission  could  make 
no  difference.  The  principal,  indeed,  has  always  a  right  to  step 
in,  and  say,  I  am  the  principal,  and  the  underwriter  must  pay 
me  only.     And  if  it  is  a  hard  thing  that  in  the  one  case  the 


t  The  ruling  of  Gibbs,  Ch.J.,  at 
the  trial  is  thus  given  in  Campbell's 
Reports  (4  Camp.  398)  :— 

OiBB8,  Ch.J. : 

This  case  turns  entirely  upon  the 
adjustment.  If  it  be  taken  that  there 
was  no  valid  adjustment,  I  am  of 
opinion  that  the  sot- off  cannot  be 
allowed.  In  Koster  v.  EasonX  the 
brokers  do  not  appear  to  have  been 
described  "as  agents"  on  the  face 
of  those  policies  which  they  had 
effected  for  others,  and  they  had  a 
del  credere  commission  from  the  as- 
surrd.  Here  the  brokers  are  de- 
scribed as  agents  on  the  face  of  t'  e 
policies,  and  they  had  no  del  credere 
comuiis-ion.  The  loss  was  not  due 
to  them,  but  to  Mann  their  prin- 


cipal. Therefore  till  an  adjustment 
took  place  there  was  no  debt  due  to 
them  from  the  underwriter,  and 
there  could  be  no  mutual  credit  be- 
tween them.  If  by  an  adjustment 
they  6tood  in  the  situation  of  Mann 
to  the  underwriters,  and  in  the  situa- 
tion of  the  underwriters  to  Mann, 
there  would  from  thenceforth  be  a 
mutual  credit  between  them  and  the 
underwriters,  they  trusting  him  for 
the  loss,  and  he  trusting  them  for 
the  premiums.  But  I  am  of  opinion 
that  an  adjustment  alone  could  thus 
change  the  situation  of  the  parties. 

His  Lordship  left  it  to  the  Jury 
whether  under  the  circumstances 
there  was  a  binding  adjustment  or 
not. 

t  14  B.  B.  603  (2  M.  &  S.  112). 
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Baker  underwriter  should  be  told,  when  it  is  against  his  interest,  that 
Langhobn.  he  owes  *he  money  to  the  broker,  and  that  in  another  case  the 
principal  should  come  in,  and  say,  you  owe  it  to  me,  according 
as  one  or  the  other  course  is  the  least  beneficial  to  the 
underwriter,  yet  the  underwriter  submits  himself  to  that  hard- 
ship, when  he  underwrites  a  policy  in  this  form.  If  the  conse- 
quence were  otherwise,  an  underwriter  might  always  say,  when 
he  underwrites  a  policy  in  this  form,  that  he  will  not  be  sued 

[  *521  ]  by  the  *principal  for  the  loss ;  for  the  broker  owes  him  more 
for  premiums  ;  but  when  he  underwrites  a  policy  effected  in  the 
broker's  name,  but  for  the  benefit  of  all  interested,  he  has  no 
right  to  preclude  them  of  their  beneficial  interest  therein.  The 
broker  might,  by  reason  of  his  right  of  action,  perhaps,  release, 
but  the  Court  would  restrain  him.  Here  the  brokers  would 
have  a  right  to  sue;  and  if  to  sue,  it  follows  that  they 
would  have  a  right  to  prove  the  loss  as  a  debt  to  themselves 
under  the  commission  against  Gregory,  and  if  they  might  do 
that,  why  may  not  they  also  set  off,  if  the  principal  does  not 
previously  step  in  and  prevent  it  ? 

Gibbs,  Ch.  J. : 

The  adjustment  may  be  laid  out  of  the  case,  because  after  the 
time  when  the  ship  was  supposed  to  be  lost,  she  was  seen,  and 
the  adjustment  was  struck  off.  It  is  within  our  memory  that 
the  rule  has  been  established,  that  a  broker  could  in  any  case 
set  up  his  right  to  a  loss.  We  have  taken  our  spring  from  the 
case  of  Grove  v.  Dubois,  t  and  we  refer  all  these  distinctions  to 
that  case.    We  suppose  that  case  proceeded  upon  some  principle. 

t  The  shade  of  Grove  v.  Dubois  foreign  correspondents,  who  were  un- 

(1  T.  R.  112)  has  so  often  appeared  known  to  the  bankrupt, 

by  the  fringe  of  these  maritime  cases,  "  That   losses    happened    on    the 

that  it  seems  best  to  bury  the  dead  policies  before  the  bankruptcy  of  L., 

at  once.  that  the  defendant  paid  the  amount 

The  report  from  1  T.  R.  112,  may  of  the  losses  to  his  foreign  correspon- 

be  abstracted,  briefly,  as  follows : —  dents  after  such  bankruptcy. 

The  cause  was  tried  before  Lord  "That  the  defendant  had  a  com- 

Mansfield   at   Guildhall,   when    the  mission  del   credere  from  his  corre- 

jury  found  a  verdict  for  the  plain-  spondents ;  was  made  debtor  by  the 

tiffs,  subject  to  the  following  case : —  bankrupt  for  premiums,  and  always 

"  That  the  bankrupt,  L.,  being  an  retained  the  policies  in  his  hands, 

underwriter,  subscribed  policies  filled  "The  question  for  the  opinion  of 

up  with  the  defendant's  name  for  his  the  Court  is  whether  the  defendant 
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Bakeb 


I  wish  I  could  discover  that  principle.     I  think  the  mistake  in 

Grove  v.  Dubois  was,  to  suppose,  that  he  who  is  only  liable  in  the    laxohohk. 

second  instance  on  the  failure  of  the  original  debtor,  could  in 

any  case  be  considered  as  the  original  debtor  himself.     But  in 

this  case  it  is  also  to  be  considered,  that  an  account  of  these 

premiums,  containing  the  sum  in  question,  was  produced,  and 

exhibited  to  the  defendant,   which    he  over  and    over   again 

promised  to  pay,  and  there  was  not,  till  a  very  late  period  in 

the  transaction,  any  attempt  to  claim  a  set-off;  and  I  think  the 

jury  may  be  justified   in  their  verdict  on  this  ground,  that 

the  party,  who  was  well  acquainted  with  the  facts  of  his  own 

case,  *upon  a  full  knowledge  of  them,  for  a  long  time  admitted      [  *522  ] 


is  entitled  to  eet  off  this   account 
with  L." 

The  judgments,  so  far  as  material 
to  be  stated,  were  as  follows : — 

Lord  Mansfield,  Ch.  J. : 

The  whole  turns  on  the  nature  of 
a  commission  del  credere.  Then  what 
is  it  ?  It  is  an  absolute  engagement 
to  the  principal  from  the  broker,  and 
makes  him  liable  in  the  first  instance. 
There  is  no  occasion  for  the  principal 
to  communicate  with  the  underwriter, 
though  the  law  allows  the  principal, 
for  his  benefit,  to  resort  to  him  as  a 
collateral  security.  But  the  broker 
is  liable  at  all  events. 

Bulleb,  J. : 

I  remember  many  actions  brought 
at  Guildhall  against  brokers  with 
commissions  del  credere,  and  I  never 
heard  any  inquiry  made  in  such 
cases,  whether  there  had  been  a  pre- 
vious demand  upon  the  underwriter 
and  refusal :  and  I  can  venture  to 
say  that  such  is  not  the  practice.  It 
makes  no  difference  at  the  time  of 
making  the  policy,  whether  the 
underwriter  knew  the  piincipal  or 
not :  he  trusted  to  the  broker :  the 
credit  was  given  to  him,  and  not  to 
the  other. 

The  Cotjet  accordingly  gave  effect 


to  the  set-off  under  the  Bankruptcy 
Act  then  in  force. 


The  fatal  defect  of  the  case,  as  a 
modern  authority,  is  that  it  is  im- 
possible to  discover  the  essential 
point — which  possibly  Lord  Mans- 
field did  not  regard  as  material — 
whether  the  contract  was  in  form 
made  in  the  name  of  the  broker  as  a 
principal,  or  whether  the  form  was 
such  as  to  shew  that  he  was  named 
only  in  the  character  of  agent.  The 
materiality  of  this  is  clearly  shewn 
in  the  judgment  in  Morris  v.  Clea&by, 
ante,  p.  544  (4  M.  &  S.  566),  where 
the  language  of  Lord  Mansfield  as 
to  a  commission  del  credere  is  criti- 
cised. See  also  Lee  v.  Bulhn  (1856) 
8  Q.  B.  692  n.,  27  L.  J.  Q.  B.  161. 

Possibly  the  expression  "  commis- 
sion del  credere"  may  have  teen 
loosely  used  by  Lord  Mansfield 
(in  stating  the  case)  to  describe  an 
authority  to  the  broker  to  insure  in 
his  own  name  as  principal  and  to 
receive  payment  for  losses,  the 
broker  being  bound  to  pay  the  losses 
whether  he  received  them  or  not. 
But  if  this  was  the  nature  of  the 
authority,  and  if  the  authority  was 
exercised  by  the  broker  taking  the 
policy  in  his  own  name  as  principal, 
it  hardly  needs  Lord  Mansfield's 
authority  to  shew  that  there  was  in 
such  a  case  a  set-off. — B.  C. 
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Baker       that  he  had  no  claim ;  and  after  lulling  the  other  party  to  sleep, 
Laxqhobx.    he  ought  not  to  be  permitted  to  establish  his  set-off. 

Rule  refused  A 


t  The  following  is  the  reporter's 
note  appended  to  the  report  in 
Campbell's  Reports  (4  Camp.  399) : — 

Prior  to  this  decision,  there  seemed 
some  difficulty  to  understand  how 
tho  question  of  mutual  credit  be- 
tween an  underwriter  and  insurance 
broker,  where  the  policy  is  filled  up 
in  the  name  of  the  latter,  and  he 
being  allowed  to  retain  it  in  his 
hands,  on  a  loss  happening  has  paid 
the  amount  of  the  sums  subscribed 
to  his  principal,  should  depend  either 
upon  the  circumstance  of  the  broker's 
character  appearing  on  the  face  of 
the  policy,  or  upon  his  having  a  del 
credere  commission.  Whether  the 
underwriter  does,  or  does  not,  know 
that  the  broker  is  only  an  agent,  he 
trusts  him  equally  for  the  premiums ; 
and  the  broker,  after  paying  the  loss 
to  his  principal,  trusts  the  under- 
writer for  the  amount, — which  he 
has  a  right  to  recover  in  an  action 
in  his  own  name.  He  must,  to  be 
sure,  in  such  an  action  allege  the 
interest  to  be  in  the  principal ;  but 
he  must  have  done  the  same,  had  he 
himself  appeared  as  principal  on  the 
face  of  the  policy. — Then,  if  the  del 
credere  commission  is  not  entirely  res 
inter  alios  acta,  the  only  way  in  which 
it  can  operate,  is  to  prove  the  autho- 
rity given  by  the  assured  to  the 
broker  to  settle  the  loss,  and  treat 
with  the  underwriter  as  his  creditor. 
But  this  seems  equally  well  estab- 
lished by  the  principal  receiving 
payment  from  the  broker,  and  allow- 
ing the  policy  to  remain  in  his  hands. 
Indeed,  after  payment  by  the  broker 
to  the  principal,  the  situation  of  the 
parties  is  precisely  the  same  as  if 
there  had  been  a  del  credere  commis- 


sion :  the  broker  alone  is  concerned 
in  the  payment  of  the  money  sub- 
scribed ;  and  the  loss  falls  upon  him 
if  any  of  the  underwriters  become 
insolvent  (Edgar  v.  Bumstead,  10 
R.  R.  713,  1  Camp.  411 ;  Jameson  v. 
Swainstone,  11  R.  R.  794,  *,  2  Camp. 
546,  n.).  It  might  hive  b?en  ima- 
gined that  this  circumstance  was 
more  material  to  the  question  of 
mutual  credit  than  the  adjustment, 
which  has  no  effect  to  transfer  the 
debt  from  the  assured  to  the  broker, 
and  after  which  in  an  action  against 
the  underwriter,  the  interest  must 
still  be  laid  in  the  assured  as  before. 
— This  view  of  the  subject  accord- 
ingly seems  to  have  been  taken  by 
the  Court  of  K.  B.  in  the  recent  case 
of  Parker  v.  Beasley,  15  R.  R.  299, 
2  M.  &  S.  423,  where  brokers  having 
effected  policies  of  insurance  on  goods 
in  their  own  names  for  thtir  princi- 
pals, and  accepted  bills  drawn  on 
account  of  the  good?,  which  were  con- 
signed to  them,  and  lost  before  arri- 
val, it  was  held  that  they  were  en- 
titled to  set  off  this  loss  in  an  action 
by  the  assignees  of  an  underwriter  for 
premiums,  although  they  had  not  a 
commission  del  credere,  and  the  loss 
was  not  adjusted. 

The  reason  given  by  the  Court  of 
C.  P.  for  refusing  the  rule  to  shew 
cause,  greatly  shakes  the  authority 
of  the  case  of  Bize  v.  Dickason,  1 
T.  R.  285,|  where  the  broker  had  not 
only  promised  to  pay,  but  had  actu- 
ally paid  the  balance  of  premiums 
without  deducting  the  loss,  and  was 
afterwards  allowed  to  recover  the 
money  back  in  an  action  against  the 
assignees  of  the  underwriter. 


X  Bize  v.  Dickason  has  since  been 
overruled  by  the  decision  in  Berber  v. 
Pott    (1859)    4    II.    &    N.    759,   28 


L.    J.    Ex.    381.     See   Preface 
4  R.  R.  at  p.  viii.— R.  C. 


to 
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PEWTEISS   v.  AUSTEN.  ww. 

May  4. 
(6  Taunt.  522—523  )  _L 

A  count  for  a  deceit,  averring  that  tho  defendant  represented  to  tho         [  522  ~[ 
plaintiff  that  his  lessor  required  150/.  premium  for  a  lease,  whereas  ho 
required  only  100/.,  whereby  the  defendant  fraudulently  obtained  from 
the  plaintiff  and  converted  to  his  own  use  50/.,  is  sufficient. 

The  plaintiff  declared,  that  whereas  he  had,  at  the  defendant's 
request,  employed  him  (not  saying  for  hire  or  reward),  to 
endeavour  to  obtain  for  the  plaintiff  from  E.  Johnson  a  new- 
lease  of  certain  premises  at  a  premium,  and  it  thereupon  became 
the  defendant's  duty  to  render  to  the  plaintiff  a  true  account 
of  the  terms  on  which  he  had  obtained  such  lease ;  yet  the 
defendant,  not  regarding  his  duty,  falsely  and  fradulently  repre- 
sented and  pretended  to  the  plaintiff,  that  Johnson  required, 
and  was  to  be  paid,  150/.  for  granting  such  lease ;  whereas  he 
required  and  was  to  be  paid  a  much  less  sum,  to  wit,  100/.,  as 
the  defendant  well  knew ;  and  the  defendant,  by  means  of  his 
false  and  fraudulent  representation,  obtained  from  the  plaintiff, 
and  converted  to  his  own  use,  the  sum  of  50/.  After  verdict  for 
the  plaintiff,  at  the  sittings  after  Hilary  Term,  1816,  before 
Gibbs,  Ch.  J.,  Shepherd,  Solicitor-General,  now  moved  in  arrest 
of  judgment,  upon  the  ground  that  the  count  did  not  state  that 
the  defendant  obtained  from  the  plaintiff  either  the  150/.  or  the 
100/.,  but  only  50Z.,  which  must  be  intended  of  parcel  of  the  100/. 
which  the  plaintiff  was,  on  his  own  shewing,  bound  to  pay. 
If  he  had  shewn  that  this  50/.  was  over  and  above  the  100/., 
it  would  have  sufficed.  But  unless  the  adverb  "  fraudulently  " 
will  supply  the  place  of  an  averment  of  fact,  the  plaintiff  shews 
no  injury  sustained. 

Gibbs,  Ch.  J. :  [  523  ] 

It  seems  to  me  that  there  is  enough  stated  to  a  common 
intendment  to  charge  the  defendant.  The  declaration  states 
that  it  was  the  defendant's  duty  to  make  as  good  a  bargain  with 
E.  Johnson  as  he  could,  and  to  acquaint  the  plaintiff  with  the 
terms  of  the  contract;  it  charges  that  he  represented  to  the 
plaintiff  that  Johnson  was  to  be  paid  150/.,  whereas  he  was  to 
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Pewtbiss  be  paid  only  100Z. :  there  ends  the  charge  of  misrepresentation : 
auhten.  what  follows  is  only  a  statement  of  the  mischief,  which,  by  that 
misrepresentation  the  defendant  was  enabled  to  practise  on  the 
plaintiff.  I  think  that  the  50/.  mentioned  in  this  allegation 
"  that  the  defendant  thereby  fraudulently  obtained  and  con- 
verted to  his  own  use  the  sum  of  5(M.,"  must  have  been  the  5<M. 
over  and  above  the  10(M.  which  was  to  be  paid  to  Johnson ;  and 
I  think  that,  especially  after  verdict,  this  is  sufficient;  and  if 
these  facts  had  not  been  proved,  the  jury  would  not  have  been 
warranted  in  the  verdict  they  found. 

Dallas,  J. : 

The  allegation  that  the  plaintiff  was  thereby  defrauded  of  501. 
sufficiently  conveys  to  my  understanding  that  proposition  which 
the  Solicitor-General  contends  must  appear  on  this  record, 
namely,  that  by  means  of  the  false  and  fraudulent  misrepre- 
sentation, damage  to  the  amount  of  501.  has  accrued  to  the 
defendant. 

Park  and  Burrough,  JJ.,  concurred  in  thinking  that  the 

judgment  ought  not  to  be  arrested. 

Rule  refused. 


i8i6.  TAYLOE  v.  ZAMIKA. 

^gyg«  (6  Taunt.  524—529.) 

r  524  1  The  payment  by  a  tenant,  under  threat  of  distress,  of  an  arrear  due 

on  an  annuity  or  rent-charge  with  power  of  distress,  paramount  to  the 
landlord's  title,  is  a  good  payment  to  the  landlord. 

In  replevin  for  taking  the  plaintiff's  goods  in  his  dwelling- 
house,  the  defendant  made  cognizance  as  the  bailiff  of  H.  B. 
Carpue,  under  a  demise  at  85Z.  rent,  payable  quarterly,  for 
81.  15s.  for  a  quarter's  rent,  due  25th  March,  1813.  The  plain- 
tiff pleaded,  that  before  that  demise,  J.  Hideout  being  seised  in 
fee  of  one  undivided  fourth  part  of  the  place  in  which,  <fec,  and 
W.  Tothill  being  seised  in  fee  of  another  undivided  fourth  part 
thereof,  before  that  demise,  on  18th  May,  1802,  by  two  several 
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indentures,  the  one  between  J.  Hideout  and  S.  S.  Still,  and  the  Taylor 
other  between  W.  Tothill  and  8.  8.  Still,  Hideout  and  Tothill  zamira. 
severally  demised  to  Still  their  respective  undivided  fourth  parts 
for  two  several  terms  of  ninety-nine  years :  that  Still  entered 
and  was  possessed  prout,  and  before  the  demise  in  the  cognizance 
mentioned,  on  the  24th  June,  1803,  by  indenture,  S.  S.  Still 
transferred  and  set  over  unto  Henry  Still  the  said  two  several 
undivided  fourth  parts  of  the  said  place  ill  which,  &c,  for  the 
residue  of  those  terms :  that  H.  Still  entered  and  was  pos- 
sessed prout,  and  before  the  demise  in  the  cognizance  men- 
tioned, and  before  H.  B.  Carpue  had  any  estate  or  interest  in  the 
place  in  which,  &c,  on  22nd  December,  1807,  by  indenture 
between  H.  Still,  1,  Margaret  Enowles,  2,  S.  S.  Still,  8,  John 
Tucker,  4,  and  Mary  Enowles,  Mary  Still  the  elder,  and  Mary 
Still  the  younger,  5,  H.  Still  assigned  the  said  two  undivided 
fourth  parts  to  J.  Tucker  for  the  respective  residues  of  those 
terms  of  ninety-nine  years;  and  J.  Tucker  by  that  indenture 
granted  to  M.  Knowles,  M.  Still,  and  M.  Still  the  younger,  their 
survivors  and  survivor,  one  annuity,  clear  yearly  rent  charge,  or 
annual  *sum,  of  one  hundred  and  two  pounds,  sixteen  shillings,'  [  *525  J 
to  be  yearly  issuing,  payable,  and  taken  by  M.  Enowles  during 
her  life,  and  after  her  death  by  M.  Still,  for  her  own  sole  and 
separate  use,  and  after  both  their  deaths  by  M.  Still  the  younger, 
out  of,  and  charged  upon  those  two  undivided  fourth  parts  of  the 
place  in  which,  &c,  payable  on  the  25th  March  and  the  29th 
September :  and  for  the  better  securing  the  payment  thereof, 
J.  Tucker  granted  and  covenanted  to  and  with  M.  Enowles, 
M.  Still,  and  M.  Still  the  younger,  their  survivors,  &c,  that  in 
case  the  annuity,  or  any  part,  should  be  unpaid  by  twenty-one 
days,  then  they,  their  survivors  or  survivor,  unto  and  upon  the 
messuages  and  premises  thereby  charged,  might  enter,  and 
distrain  for  the  same  annuity  and  all  arrears,  and  the  distresses 
there  found  might  take,  lead,  drive  away,  and  impound,  and  in 
pound  detain,  until  the  annuity  and  all  arrears  and  costs  attend- 
ing the  distress  should  be  fully  paid ;  and  in  default  of  payment 
in  due  time  after  distress,  might  appraise,  sell,  or  dispose  of  such 
distresses,  or  otherwise  act  therein  according  to  law,  in  all 
respects  as  landlords  are  authorized  to  do  in  respect  to  distresses 
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Taylor      for  rent,  to  the  intent  that  thereby  they  respectively  might  be 

Zamira.      paid  their  annuity,  arrears,  and  costs :  that  J.  Tucker  entered 

and  was  possessed  proitt,  subject  to  such  annuity;  and   that 

afterwards,  and  before  the  time  when,  &c,  on  29th  September, 

1812,  a  sum  of  money  exceeding  the  arrears  of  rent  in  the 
cognizance  mentioned,  viz.  2052.  12*.  for  two  half-yearly  pay- 
ments, became  due  from  Tucker  to  M.  Knowles ;  and  she  there- 
upon, afterwards,  and  before  the  time  when,  &c,  on  26th  March, 

1813,  demanded  payment  of  those  arrears  from  the  plaintiff, 
being  the  occupier  of  the  place  in  which,  &c,  and  threatened  to 
distrain  upon  the  plaintiffs  goods  in  the  said  dwelling-house ; 
whereupon  the  plaintiff,  in  order  to  prevent  his  goods  in  the 

•  *326  ]  place  in  which,  *&c,  from  being  distrained,  before  the  time 
when,  &c,  paid  M.  Knowles  8/.  15s.,  the  rent  so  in  arrear  as  the 
cognizance  alleged,  as,  and  for,  and  in  part  payment  of  the 
arrears  of  the  annuity  so  due.  And  so,  no  part  of  the  sum  of 
82.  15*.  of  the  rent  aforesaid  was  in  arrear  to  H.  B.  Carpue  in 
manner  alleged.  To  this  plea  the  defendant  generally  demurred, 
and  the  plaintiff  joined  in  demurrer. 

Vaughan,  Serjt.,  in  support  of  the  demurrer.     *     *     * 

[  527  ]  Lens,  Serjt.  contra,  was  stopped  by  the  Court. 

Gibbs,  Ch.  J. : 

None  of  this  Court  have  the  least  doubt  on  the  point  on  which 
the  avowant's  counsel  very  properly  rested  his  argument,  that 
nil  habuit  in  tenementis  is  in  no  case  an  answer  to  an  avowry  for 
rent,  or  to  an  action  of  covenant  for  rent ;  but  he  was  mistaken 
in  the  corollary  he  wished  to  raise  from  that  proposition.  In 
every  plea  of  eviction  there  is  an  averment  that  the  lessor  had 
[  *528  ]  not  a  perfect  title  when  he  demised,  *but  that  fact  alone  would 
not  suffice ;  to  constitute  a  plea,  to  it  must  be  added  the  fact, 
that  the  lessee  was  in  consequence  evicted;  the  whole  is  a 
defence;  the  a vo want's  counsel  argues,  that  because  nil  habuit 
in  tenementis  alone  is  not  a  defence,  therefore  it  cannot  be  a  part 
of  any  other  defence.  The  question  is,  whether  the  fact,  that 
the  tenant  was  called  on  by  the  annuitant,  under  a  threat  of 
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V. 

Zamjba. 


distress,  to  pay  off  the  arrears  of  the  annuity,  and  did  pay  them      Taylob 

off  accordingly,  being  added  to  the  other  fact  of  the  lessor's 

defect  of  title,  be  not  a  good  plea.     Sapsford  v.  Fletcher  t  is 

decisive,  that  if  the  plaintiff  had  held  land  subject  to  rent  due 

to  a  superior  landlord,  and  the  tenant  had  been  threatened  with 

a  distress  by  that  superior  landlord,  he  might  pay  it,  and  claim 

to  have  it  allowed  as  a  payment  to  his  immediate  lessor ;  and 

the  only  difference  is,  that  there  the  lessor  was  personally  liable 

to  that  rent,  here  the  land  only  is  shewn  to  be  liable ;  and  if 

that  circumstance  made  any  distinction,  we  would  hear  the  case 

further,  but  my  brothers  concur  with  me,  that  nothing  can  rest 

on  that  distinction.     Here  the  case  is,  that  this  land  was  subject 

to  a  burthen  in  the  hands  of  the  defendant  himself ;  for  before 

the  defendant  demised  to  the  plaintiff,  the  land  was  subject  to 

a  burthen  of  paying  this  rent ;  and  it  being  subject  thereto,  he 

let  it  to  the  plaintiff,  as  if  it  were  free  from  that  prior  burthen, 

under  a  rent  payable  to  himself ;  and  when  he  calls  for  payment, 

payment  is  refused,  on  the  ground  that  he,  the  tenant,  has  paid 

the  burthen  to  another,  from  which  the  land  ought  to  have  been 

free  when  the  defendant  let  it  to  him.     If  he  had  not  paid  that 

burthen,  the  liability  of  the  land  to  it  would  have  been  no  plea  ; 

for  then  it  would  amount  only  to  the  plea  of  nil  habuit  in  tene- 

mentis ;  but  when  he  adds  that  the   annuitant   threatened  to 

exercise  his  right  of  distress,  we  think  the  two  facts  combined 

together  do  constitute  a  complete  defence. 

Dallas,  J. :  [  529  ] 

The  substantial  question  is,  whether  payment  to  a  person  who 
has  the  first  charge  on  the  land,  be  not  payment  to  the  imme- 
diate landlord,  so  as  to  leave  no  rent  in  arrear.  The  suggestion 
that  this  was  a  voluntary  payment,  is  disaffirmed  by  the  aver- 
ment of  compulsion,  and  the  payment  therefore  is  equivalent 
to  a  payment  to  the  ground-landlord.  Upon  the  principle,  I 
have  no  doubt :  if  there  were  any,  it  is  decided  by  Sapsford  v. 
Fletcher. 

Park,  J. : 

I  should  be  sorry  if  there  were  any  inveterate  rule  of  law, 
t  4T.R.  511. 
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Taylor      which  prevented  the  defendant  from  recovering  in  this  case. 

Zamiha.  SyUivan  v.  Stradling  t  has  been  relied  on,  as  deciding  that  nil 
habuit  in  tenementis  is  no  plea,  bat  this  plea  is  compounded  of 
that  fact  and  other  things,  and  is  a  good  plea.  In  a  late  case  I 
in  this  Court,  the  substance  of  the  defendant's  argument  was, 
that  the  plea  amounted  to  nil  habuit  in  tenementis,  but  the  Court 
held  otherwise.  Here  is  a  compulsory  payment  under  a  threat 
of  distress,  and  in  Sapsford  v.  Fletcher  there  was  no  more. 

Burrough,  J.,  was  of  the  same  opinion.    Carpue,  consistently 

with  the  plea  in  bar,  had  a  good  title  to  create  the  title  under 

him.    The  land  was  therefore  liable  to  distress ;   no  one  can 

doubt  about  that.    If  premises  be  liable  to  a  distress,  the  tenant 

has  a  right  to  pay  the  charge  to  which  they  are  liable  ;  and  the 

plaintiff  having  so  paid  the  annuity,  has  a  right  to  deduct  from 

his  rent  the  sum  so  paid ;  and  if  the  payment  had  exceeded  the 

rent  due,  it  appears  to  me  that  he  might  have  brought  assumpsit 

against  the  defendant  for  the  surplus.     The  avowant' s  counsel 

felt  the  difficulty  of  this  case,  and  therefore  took  in  his  argument 

the  course  he  did. 

The  judgment  must  be  for  the  plaintiff. 


laic.  HATCHWELL  v.   COOKE. 

*a9  *5'  (6  Taunt.  577—581;  2  Marsh.  293.) 

r  --*  -i  The  master  of  a  storeship  in  the  King'B  service  took  in  the  bullion  of 

a  private  merchant  on  freight  from  Gibraltar  to  Woolwich :  Held  that 
an  action  lay  against  him  for  the  loss  of  the  bullion. 

This  was  an  action  brought  against  the  defendant,  who  was 
master  of  the  Tortoise  storeship,  a  vessel  taken  up  for  his 
Majesty's  service,  for  the  value  of  a  quantity  of  old  silver, 
shipped  by  the  plaintiff,  through  his  agent,  in  Gibraltar  Bay,  for 
the  receipt  whereof  "  on  board  the  good  ship  Tortoise  S.S.,  and 
the  delivery  to  the  plaintiff  at  Woolwich,  being  paid  freight  at 
Gibraltar  (the  act  of  God  and  the  King's  enemies  only 
excepted),"  the  defendant  had  signed  bills  of  lading.     The  silver 

t  2  Wils.  308.  t  Rogers  v.  Pitcher,  6  Taunt.  202. 
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was  stolen  out  of  the  master's  cabin  after  the  ship  had  arrived   Hatchwell 

and  lain  a  considerable  time  at  Woolwich.     Upon  the  trial  of       cooke. 

this  cause  at  the  Kent  Spring  Assizes,  1816,  before  Bayley,  J. 

these  facts  being  proved,  and  that  the  letters. S.S.,  for  storeship, 

were  painted  in  large  characters  on  the  ship's  bows :  the  defence 

was,  that  the  defendant's  contract,  engaging  without  previous 

licence  to  carry  bullion  on  board  a  ship  in  the  King's  service, 

was  illegal,  and  prohibited  as  well  by  the  18th  article  of  war,  set 

forth  in  the  statute  22  Geo.  II.  c.  33,  t  s.  2,  as  by  the  24th  section 

of  the  same  Act.    Bayley,  J.  reserved  the  point,  subject  whereto 

the  jury  found  a  verdict  for  the  plaintiff. 

Shepherd,  Solicitor-General,  in  this  Term  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit. 

Lens,  Beat,  and  Copley,  Serjts.  in  this  Term,  in  opposing 
the  rule,  urged  that  the  decision  in  Brisbane  v.  Dacres,\  did  not 
govern  this  case.  The  defendant  there  succeeded  on  the 
principle  that  whatever  the  *plaintiff  had  paid,  he  had  paid  with  [  *57S  ] 
his  eyes  open.  And  though  something  was  there  thrown  out,  of 
the  illegality  of  carrying  merchant's  bullion  in  a  King's  ship,  yet 
it  was  not  the  principal  ground  of  their  judgment ;  and  besides, 
this  is  not  an  action  by  the  captain  of  a  King's  ship  to  recover 
freight  for  bullion  so  carried.  Even  if  the  defendant  had  been 
the  captain  of  a  man-of-war,  the  statute  authorizes  him  to  carry 
bullion,  though  not  to  carry  merchandize,  and  this  Court  so 
construed  it,  in  the  case  of  Hodgson  v.  FuUarton,%  where  the 
defendant  was  captain  of  a  ship  of  war,  yet  he  was  held  liable  for 
the  value  of  the  bullion  which  he  had  taken  on  board,  on  freight 
for  a  private  merchant.  The  practice  is  inveterate.  The 
Falmouth  packets  daily  bring  bullion  from  Lisbon,  and  it  never 
was  conceived  to  be  illegal.  The  defendant,  having  received  the 
freight,  ought  not  now  to  be  permitted  to  say  that  it  is  not  his  duty 
to  convey  the  bullion  in  safety.  Even  if  the  defendant  had  carried 
merchandize  which  was  not  within  the  exception  in  the  statute, 

t  This  Act  is  formally  repealed  by  by  8.  28  of  the  latter  Act. — B.  C. 
23  &  24  Vict.  c.  123 ;  but  the  24th  J  14  E.  E.  718  (o  Taunt.  143). 
section  is  substantially  reproduced         §  4  Taunt.  787. 
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Hatchwell  he  would  only  have  been  liable  to  a  penalty,  and  it  was  held  in 
Cooke.  the  case  of  Keir  v.  Andrade,\  that  a  penalty  imposed  on  the 
master  of  a  vessel  does  not  render  the  adventure  illegal,  so  far 
as  others  are  concerned.  This  contract,  in  like  manner,  even  if 
it  be  illegal  to  one  purpose,  may  not  be  illegal  to  another.  But 
further,  the  words  of  the  Act  do  not,  as  has  been  supposed, 
render  it  illegal  to  carry  bullion  in  a  King's  ship  without  a 
special  permission ;  they  are  a  general  exception  of  "  gold,  silver, 
and  jewels,"  not  requiring  any  particular  commission,  permission, 
or  authority  to  carry  them;  the  required  authority  from  the 
admiralty  to  receive  certain  things  on  board,  being  restricted  to 
the  case  of  other  goods  and  merchandizes.  There  was  no 
evidence  in  this  cause  that  the  plaintiffs  agent  understood 
the  meaning  of  the  characters  S.S.  on  the  vessel,  or  was  other- 
[  •579  ]  wise  *privy  to  the  fact  of  her  being  in  the  King's  service,  for  a 
storeship  bears  not  the  outward  appearance  of  a  ship  of  war. 
But  even  if  the  shipper  knew  that  this  was  a  King's  ship,  yet,  if 
the  defendant  either  represented  that  there  was  a  permission,  or 
that  no  permission  was  necessary  (and  if  he  did  neither,  the 
shipper  had  a  right  to  presume  that  the  defendant  was  furnished 
with  every  necessary  permission),  the  plaintiff  was  not  privy  to 
the  illegality ;  and  therefore  ought  to  recover. 

The  Solicitor-General  and  Vauglian,  Serjt.,  in  support  of  the 
rule,  urged,  that  though  the  defendant  might  not  be  liable  to  any 
forfeiture  under  the  statute,  yet  the  carrying  bullion  in  a  King's 
ship  for  freight  was  at  common  law  illegal,  inasmuch  as  it  was  a 
misapplication  of  the  King's  ship  to  the  defendant's  only  private 
emolument,  and  therefore  the  plaintiff  could  not  recover.  This 
principle  was  much  illustrated  by  a  series  of  late  cases.  In 
Montague  v.  Janverin,l  it  was  first  decided  that  in  the  case  of 
the  freight  of  King's  treasure  the  admiral  had  no  right  to  a  share 
of  the  captain's  freight.  In  Brisbane  v.  Dacres,  it  was  expressly 
decided  that  the  carrying  bullion  for  freight  was  illegal.  This 
storeship,  whether  built  by  his  Majesty,  or  not,  being  at  the  time 
in  his  service,  and  under  his  control,  and  commanded  by  an  officer 
paid  by  his  Majesty,  was  governed  by  the  same  rules  as  a  ship  of 
t  P.  660,  ante  (6  Taunt.  498).  t  3  Taunt.  443. 
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war.     It  must  be  assumed  that  the  shipper  could  understand  the   Hatchwell 

meaning  of  the  characters  S.S.  Cooke. 

Cur.  adv.  vult. 

Gibbs,  Ch.  J.  now  delivered  judgment : 

This  was  an  action  against  the  master  of  a  storeship  for  the 
loss  of  a  parcel  of  bullion  which  he  had  undertaken  to  bring 
home  from  Gibraltar,  and  which  had  not  been  delivered.  The 
defendant  certainly  is  answerable  *for  not  delivering  this  •sso] 
property,  unless  it  can  be  shewn  that  the  transaction  was  an 
illegal  one,  and  that  the  plaintiff  participated  in  that  illegality. 
The  plaintiff  was  a  merchant  residing  here  and  acting  through 
his  agent  at  Gibraltar.  The  master  of  the  storeship  takes  the 
bullion  on  board,  signing  a  bill  of  lading,  whereby  he  undertakes  in 
the  usual  course  for  its  safe  delivery  here,  the  act  of  God  and  the 
King's  enemies  excepted,  and  the  defendant  actually  receives  the 
freight  for  it.  If  this  were  an  illegal  transaction,  the  plaintiff 
could  not  recover  for  non-performance  of  a  contract  that  ought 
never  to  have  been  made.  As  to  the  illegality,  it  stands  at  least 
on  very  doubtful  ground.  The  statute  22  Geo.  II.  c.  88,  refers 
to  the  8  Geo.  I.  c.  24,  which  contains  an  enactment  on  the  same 
subject,  and  the  22  Geo.  III.  is,  that  if  the  master  shall  receive 
on  board  any  merchandizes,  except  gold,  silver,  and  jewels,  he 
shall  be  liable  to  certain  penalties;  and  it  refers  to  the  18th 
article  of  war.  A  common  man  reading  that  clause  would 
suppose  that  he  might  carry  gold  and  silver.  I  have  heard  it 
argued  that  the  master  could  not  put  on  board  bullion  except  for 
his  Majesty.  What  I  said  in  Brisbane  v.  Dacres  has  been  relied 
on,  as  shewing  that  this  transaction  was  illegal.  It  was  there 
unnecessary  to  decide  that  question  ;  for  whether  the  transaction 
were  legal  or  illegal,  as  my  brother  Ghambrb  said,  the  effect 
would  be  exactly  the  same  ;  the  plaintiff  could  not  recover ;  for 
if  it  were  illegal,  he  was  barred  by  the  illegality ;  if  legal,  he  was 
barred,  because  he  had  paid  the  money  with  his  eyes  open. 
That  point  was  very  little  touched  in  the  case;  the  private 
freight  being  only  2(M.  I  took  up,  rather  too  hastily  perhaps,  the 
opinion  that  it  was  illegal,  whereas  these  captains  and  admirals, 
who  consider  their  own  duties  and  rights,  must  be  supposed  to 

x  x  2 
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Hatchwell  know  something  about  them.  It  was  quite  immaterial 
Cooke.  to  thft*  case>  whether  the  carrying  *that  private  treasure  was 
[  *58i  ]  legal  or  illegal ;  and  I  am  very  glad  it  is  so,  because  I 
would  not  now  pronounce  that  it  is  illegal.  I  should  have 
no  doubt  that  it  was  illegal,  if  it  were  not  for  this  statute  con- 
taining an  exception  of  gold  and  silver ;  for  it  could  not  be  legal 
that  a  master  should  divert  a  King's  ship  from  its  destination, 
for  his  own  private  emolument.  It  is  to  be  observed  also,  that 
that  was  not  an  action  against  a  master,  for  not  safely  carrying 
bullion.  Whatever  may  be  the  duty  of  a  master  of  a  storeship, 
and  however  he  may  understand  those  duties,  it  does  by  no 
means  follow  that  the  merchant  who  ships  this  treasure,  is 
conusant  to  the  same  extent.  I  will  take  it,  that  a  merchant  is 
bound  to  be  conusant  of  the  law  of  the  land  ;  be  it  so,  he  looks 
'  into  the  law  of  the  land,  and  sees  an  exception  from  the  statutory 
prohibition,  in  favour  of  gold  and  silver,  and  supposes  that  with 
respect  to  any  other  duty,  against  which  the  carrying  it  may 
militate,  the  master  has  all  necessary  permission.  In  Mon- 
tague v.  Janverin,  Mansfield,  Ch.  J.  relies  much  on  the  heavy 
responsibility  the  master  takes  on  him,  in  receiving  a  shipment 
of  private  bullion,  and  farther,  Hodgson  v.  Fnllarton  is  an  express 
authority,  that  under  such  circumstances  the  master  is  liable. 
For  these  reasons  we  think  the  plaintiff  is  entitled  to  maintain 
his  action,  an<^  the  rule  therefore  must  be 

Discharged. 
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BOSANQUET    and   Others   v.   WKAY  and  Another.       isle. 

(6  Taunt.  597—607.)  May  27< 

The  partners  in  one  house  of  trade  cannot  maintain  an  action  against        [  597  ] 
the  partners  in  another  house  of  trade,  of  which  one  of  the  partners  in 
the  plaintiffs'  house  is  also  a  member,  for  transactions  which  took  place 
while  he  was  partner  in  both  houses.  +    And  that,  whether  the  action  be 
brought  in  the  lifetime  of  the  common  partner,  or  after  his  decease. 

But  after  his  decease  the  surviving  partners  of  the  one  house  may  sue 
the  surviving  partners  of  the  other  house,  upon  transactions  subsequent 
to  the  decease  of  the  common  partner. 

A  creditor  receiving  money  without  any  specific  appropriation  by  the 
debtor,  shall  be  permitted  in  a  court  of  law  to  ascribe  his  receipt  to  the 
discharge  of  a  prior  and  purely  equitable  debt,  and  sue  him  at  law  for  a 
subsequent  legal  debt. 

This  was  an  action  for  money  paid,  money  had  and  received, 
for  interest  of  money,  and  upon  an  account  stated.  The  cause 
was  tried  at  Guildhall,  at  the  sittings  after  Hilary  Term,  1816, 
before  Gibbs,  Ch.  J.,  when  a  verdict  was  found  for  the  plaintiffs 
for  5,00(M.,  subject  to  the  opinion  of  the  Court  upon  a  case, 
which,  in  substance,  stated,  that  the  plaintiffs  and  R.  Beachcroft, 
deceased,  entered  into  partnership,  as  bankers  in  London,  under 
a  stipulation  that  the  copartners,  or  any  of  them,  should  not, 
during  the  continuance  of  that  copartnership,  engage  or  be  con- 
cerned in  banking  business,  or  any  transaction,  matter,  or  thing 
whatsoever,  relating  thereto,  otherwise  than  upon  the  account, 
and  for  the  benefit  and  advantage  of  the  same  copartnership :  and 
in  case  any  of  the  copartners  should  at  any  time  misemploy  the 
money  or  effects  of  the  copartnership,  or  engage  the  credit 
thereof,  *otherwise  than  in  the  regular  course  of  their  business,  [  •598  ] 
or  should  enter  into  any  other  banking  establishment,  directly  or 
indirectly,  or  should  do,  or  suffer  to  be  done,  any  act  in  breach 
of  those  regulations,  the  partner  so  offending  should  immediately 

t  But,  even  before  the  Judicature  Ord.  XL VII La..,   it.    8,    10,    there 

Acts,  a  suit  in  equity  could  (and  seems  in  England   no  reason  why 

therefore,  in  any  jurisdiction  where  an  action  should  not  be  maintained 

it  may  be  necessary,  it  still  can),  by  one  firm  against  another  where 

be  maintained  in  aid  of  the  right,  there  is  a  common   partner.      See 

Taylor  t.  Midland  By.  Co.,  28  Beav.  Lindley    on    Partnership,   6th    ed., 

•287,  29  L.  J.  Ch.  731,  and  8  H.  L.  C.  276— 7.— R.  C. 
751.      And  now,   under  It.   S.   C, 
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Bobanquet  forfeit  all  right  and  interest  in  and  to  the  gains  and  profits  of 
Wbay.  that  copartnership,  which  should  thereupon  cease  and  be  dis- 
solved with  respect  to  the  partner  so  offending,  and  for  the 
purpose  of  his  dismission  and  expulsion  therefrom ;  and  the 
capital  belonging  to  that  copartner,  and  also  his  share  and 
interest  in  the  gains  and  profits  of  the  copartnership  undisposed 
of,  and  all  other  his  property,  estate,  and  interest  of  in  the  said 
capital  concern,  should  be  thereupon  transferred  to  him  accord- 
ingly. The  plaintiffs  and  Beachcroft  carried  on  the  business  of 
bankers  in  London  in  partnership  from  1811  until  23rd  July, 
1818,  when  Beachcroft  died.  After  the  execution  of  the  articles, 
Beachcroft,  with  the  consent  of  the  plaintiffs,  became  a  partner 
with  the  defendants  in  a  banking-house  at  Barton,  in  Lincoln- 
shire, under  the  firm  of  Beachcroft,  Wray  &  Co.,  but  the 
plaintiffs  did  not  themselves  become  partners  in  the  Barton  bank, 
unless  they  were  rendered  such  by  the  operation  of  their  articles 
of  partnership,  connected  with  their  assent  to  Beachcroft  becom- 
ing a  partner.  At  Beachcroft's  death  the  Barton  bank  was 
indebted  to  the  London  house  for  the  balance  of  cash  receipts 
and  payments,  in  the  sum  of  6,6882.  16s.  id.  During  the  life  of 
Beachcroft,  the  London  house  had  been  in  the  habit  of  trans- 
mitting weekly  to  the  Barton  bank  an  abstract  of  their  account, 
and  every  half-year  the  balance  was  struck,  and  the  account 
rendered :  the  balance  only  was  brought  forward  in  the  next 
weekly  account.  The  same  practice  was  continued  after  Beach- 
croft's death.  After  Beachcroft's  death,  the  defendants,  under 
the  firm  of  Beachcroft,  Wray  &  Co.,  continued  from  time  to  time 
[  *59»]  to  make  application  *for  money  to  the  London  house :  advances 
of  money  were  made  to  them  by  the  plaintiffs,  and  payments 
from  the  defendants  were  received  by  the  plaintiffs,  until 
January,  1814,  when  the  defendants  relinquished  the  business  at 
Barton  :  after  which  time  the  plaintiffs  made  no  new  advances, 
except  by  paying  from  time  to  time  the  outstanding  cash  notes 
of  the  Barton  bank.  Soon  after  the  death  of  Beachcroft,  the 
plaintiffs  transmitted  to  W.  M.  Beachcroft,  his  administrator,  a 
general  statement,  under  various  heads,  of  the  accounts  of  the 
London  house,  to  the  time  of  Beachcroft's  death  ;  in  which  state- 
ment,  under  the  head  of   "Debtors,   in  the  country  ledger, 
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28rd   July,    1818,"   is  the    following    item,   viz.   "Beachcroft,    Bosakquet 

Wray  &  Co.,  6,633Z.  16*.  4d."     On  the  5th  of  September,  1813,       WrIt. 

the  defendants  wrote  a  letter  to  the  plaintiffs,  signed  Beachcroft, 

Wray  &  Co.,  inclosing  a  general  statement  of  the  accounts  of  the 

Barton  house  for  August,  1813,  beginning  in  these  words,  "We 

beg  to  hand  you  the  monthly  balance  of  the  Barton  and  Brig 

accounts,  to  an  inspection  of  which  we  consider  you  entitled,  both 

as  the  surviving  partners  of  the  late  Mr.  Beachcroft,  and  as 

explanatory  of  the  bad  state  of  our  account  with  you."     In  the 

account  enclosed  the  plaintiffs  were  stated  to  be  creditors  for 

11,272Z.  7*.  8d.     In  the  beginning  of  the  year  1815,  the  plaintiffs 

transmitted  to  the  administrator  of  B.  Beachcroft  two  statements 

of  accounts  of  the  London  house,  for  the  purpose  of  shewing  the 

state  of  the  concerns  of  the  London  house :  the  first,  continued 

up  to  the  80th  July,  1814,  and  the  second,  continued  to  the  end 

of  that  year.     At  the  end  of  the  former  of  these  statements, 

under  the  head  "  Dr.  balances,  June  30th,  1814,"  is  the  following 

item,  viz.  "  Beachcroft,  Wray  &  Co.  5,684Z.  Ss.  2d.,"  and  at  the 

end  of  the  latter,  under  the  head  "  Dr.  balances  corrected  from 

23rd    July,    1813,"   is  the  following    item,   viz.   "  Beachcroft, 

Wray  &  Co.  5,882Z.  5.9.  4d."    Before  *the  commencement  of  the      [  '600  ] 

action,  the  balance  due  from  the  Barton  house  to  the  London 

house  was  reduced  to  the  sum  of  4,304Z.  2s.  Id.     The  question 

for  the  opinion  of  the  Court,  was,  whether  the  plaintiffs  were 

entitled  to  maintain  this  action  against  the  defendants.     If  the 

Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  so 

to  do,  the  verdict  was  to  be  entered  for  4,304Z.  2s.  Id.  with 

interest  from  the  30th  June,  1815,  to  the  time  of  final  judgment. 

Bosanquet,  Serjt.,  for  the  plaintiffs,  contended  that  the 
clause  in  the  plaintiffs'  partnership  articles,  coupled  with  their 
assent  to  Beachcroft's  becoming  a  partner  in  the  Barton  bank, 
had  not  had,  as  would  be  contended  by  the  defendants,  the  effect 
of  rendering  all  the  plaintiffs  partners  in  the  Barton  bank.  The 
consequence  provided  in  the  articles,  in  case  of  any  one  of  the 
partners  engaging  in  a  new  bank,  was,  that  such  partner  should 
cease  to  continue  a  partner.  If  this  penalty  were  incurred  by  a 
breach,  either  it  might  be  waived  by  the  other  partners,  or  it 
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Bosanqukt   could  not.    If  it  could  not,  then  the  offending  partner  ceased  to 
Wray.       b°  a  m6mber  of  the  plaintiffs'  house,  and  in  that  case  it  was 
clear  that  they  did  not  become  his  partners  in  the  new  firm ; 
but  if  they  had  the  power  to  waive  the  penalty,  as  they  well 
might,  inasmuch  as  it  was  introduced  only  for  their  benefit,  and 
they  were  free  to  take  advantage  of  it  or  not,  it  did  not  therefore 
follow  that  their  waiver  of  the  penalty  should  make  them  partici- 
pators in  the  act.    But  at  all  events,  though,  by  waiving  the 
penalty,  they  continued  to  be  partners  with  Beachcroft  in  the 
London  house  during  his  life,  that  partnership  with  him  ceased 
upon  his  death,  and  however  the  connection  resulting  from  the 
circumstance   of   his   being  a  partner  in   both  houses,  might 
preclude  them  from  maintaining  an  action  against  the  Barton 
[  *60i  ]      house  during  his  life,  yet  after  his  *decease,  when  that  con- 
nection no  longer  existed,  the  plaintiffs  were  free  to  apply  all 
sums  which  they  subsequently  received  from  the  Barton  house, 
to  the  liquidation  of  the  old  balance  due  at  Beachcroffs  decease 
from  the  Barton  house  to  the  London  house,  and  those  receipts 
would  discharge  that   balance ;    and  for  the  sums  which  the 
plaintiffs    advanced    to   the  Barton  house,   after  Beachcroft's 
death,  they  might  indisputably  maintain  their  present  action, 
the  two  houses  being  thenceforth  wholly  distinct,  and  strangers 
to  each  other  at  the  time  of  the  plaintiffs'  making  those  several 
last  advances.     But  further,  if  A.,  B.,  and  C.  are  indebted  to  A., 
D.,  and  E.,  though  during  the  life  of  A.,  the  one  house  cannot 
sue  the  other,  because  A.  cannot  sue  himself,  yet  if  A.  dies,  the 
debts  and   credits  of  each   house  with  relation   to  the   other 
survive,  and  B.  and  C.  may  then  sue  D.  and  E.  for  the  previous 
debt.     That,  if  there  be  two  houses,  in  each  of  which  some 
individuals  are  the  same  as  in  the  other,  and  some  different,  the 
one  house  may  draw  bills  on  the  other,  and  perform  all  mer- 
cantile   transactions    distinctly,    without    making    a    common 
property,  is  recognized  in  a  court  of  law  by  Eyre,  Ch.  J.,  in 
the  case  of  Bolton  v.  Puller  A    The  facts  of  that  case  were  briefly 
these.     The  banking-house  of  Caldwell  &  Co.  at  Liverpool  con- 
sisted of  four  partners,  Caldwell,  Smith,  Forbes,  and  Gregory,  of 
whom  Forbes  and  Gregory  also  constituted  a  distinct  house  of 
t  4  B.  B.  723  (1  Bos.  &  P.  53?). 
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trade  in  London.  Bolton  had  a  banking  account  with  Cald-  Bosakquet 
well  &  Co.,  and  he  used  in  mercantile  business  to  accept  bills,  wray. 
which  by  his  acceptance  he  made  payable  at  the  house  of  Forbes 
and  Gregory  in  London,  and  Caldwell  &  Co.  procured  Forbes 
and  Gregory  to  pay  these  bills  for  him  in  London  at  maturity. 
To  enable  them  so  to  do,  Bolton  delivered  bills  of  exchange 
to  Caldwell  &  Co.  as  his  factors,  indorsed  *to  them,  and  they,  [  *602  ] 
to  enable  Forbes  and  Gregory  to  pay  the  bills  when  due,  in- 
dorsed and  transmitted  these  bills  to  Forbes  and  Gregory. 
Both  Caldwell  &  Co.  and  Forbes  and  Gregory  became  bank- 
rupts, without  the  latter  having  paid  Bolton's  acceptances, 
which  he  was  obliged  himself  to  take  up.  Bolton  brought  trover 
against  the  assignees  of  Forbes  and  Gregory  for  certain  of  those 
bills  of  exchange  which  he  had  delivered  to  Caldwell  &  Co.  to 
enable  the  London  house  to  meet  his  acceptances,  and  which 
had  not  yet  become  due.  Caldwell  &  Co.  at  their  failure  were 
indebted  to  Bolton,  not  he  to  them ;  so  that  they  had  no  lien  on 
the  bills;  and  it  was  therefore  clear  that  if  the  bills  in  the  hands 
of  Forbes  and  Gregory  were  to  be  considered  as  still  remaining 
in  the  hands  of  Caldwell  &  Co.,  the  plaintiff  might  recover. 
Bolton  had  no  account  with  Forbes  and  Gregory,  but  all  the 
transactions  with  them  became  items,  first,  in  the  account 
between  Forbes  and  Gregory  and  Caldwell  &  Co.,  and  next, 
in  the  account  between  Caldwell  &  Co.  and  Bolton.  And  the 
question  therefore  was,  whether  the  circumstance  of  Forbes  and 
Gregory  being  still  partners  with  Caldwell  &  Co.  caused  the  bills 
still  to  be,  as  it  were,  in  the  hands  of  Caldwell  &  Co.,  or  to  be  in 
the  like  case  as  if  they  were  in  the  hands  of  distinct  persons,  in 
which  latter  case  the  plaintiff  would  have  no  right  to  the  bills. 
Eybb,  Ch.  J.,  most  distinctly  lays  it  down,  that  the  property  in 
those  bills  might  be  transferred,  and  was  transferred  by  the 
four  partners,  as  Caldwell  &  Co.  to  two  of  themselves,  as  Forbes 
and  Gregory,  and  that  therefore,  notwithstanding  the  entire 
privity  of  the  latter,  as  two  of  the  partners,  to  the  whole  trans- 
action, Bolton  could  not  recover  the  bills  against  the  assignees 
of  Forbes  and  Gregory.  The  moment  the  person  is  dead  who 
forms  the  connecting  link,  the  right  accrues  of  suing  the  others. 
If  an  obligor  makes  one  of  several  joint  obligees  one  of  his 
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Bobakquet  executors,  the  obligees  cannot  sue  the  obligor's  executors,  so 
Wray.  long  as  that  *obligeewho  is  executor  lives;  but  after  his  decease, 
[  '603  ]  the  obligees  may  sue  the  other  executors.  This  is  the  answer  to 
the  cases  of  Mainivaring  v.  Newman, t  and  Moffat  v.  Van  A/t7- 
lingen,\  if  they  are  cited  for  the  defendants,  and  which  cases 
certainly  would  furnish  an  unanswerable  objection  to  the 
plaintiffs'  recovery,  if  Beachcroft  continued  alive.  There  was 
therefore  a  good  consideration  for  the  credit,  which,  as  it 
appears  by  the  case,  the  Barton  house  ascribe  to  the  London 
house,  to  the  amount  of  11,272/.  7*.  8d.,  for  the  former  were 
clearly  liable  in  equity  to  pay  as  well  those  sums  which  had 
been  advanced  to  them  jointly  with  Beachcroft,  as  those  sums 
which  had  been  advanced  to  them  since  his  decease.  It  appears, 
therefore,  by  the  statements  of  accounts  contained  in  the  case, 
that  after  the  death  of  Beachcroft  the  plaintiffs  made  new 
advances,  at  least  to  the  amount  of  4,6381.  11*.  4c?.,  a  larger 
sum  than  they  now  seek  to  recover ;  and  as  the  payments  made 
by  the  defendants  in  reduction  of  their  balance,  are  not  shewn  to 
have  been  accompanied  with  any  peculiar  appropriation  by  the 
defendants,  the  plaintiffs  are,  according  to  the  case  of  Kir  by  v. 
The  Duke  of  Marlborough,^  at  liberty  to  ascribe  the  sums 
they  have  so  received  to  the  reduction  of  the  balance  due 
in  Beachcroft's  lifetime.  That  was  a  very  strong  case;  for 
when  the  defendant  entered  into  a  bond  of  guaranty  for  future 
advances  to  be  made  by  the  plaintiffs  to  Cobourn,  to  the  extent 
of  8,000Z.,  it  was  not  communicated  to  him  that  Cobourn  was 
then  already  indebted  to  them;  it  was  nevertheless  held,  that 
the  plaintiUs  were  at  liberty  to  apply  all  subsequent  payments 
made  by  Cobourn  to  the  extinction  of  the  old  account,  and  to 
charge  the  new  advances  upon  the  guarantee. 

Best,  Serjt.,  contra  : 

Although  it  was  not  in  the  contemplation  of  the  London 

[•604]      house,  that  its  members  were  *all  becoming  partners  in  the 

Barton  bank,  yet  such  was  the  legal  effect  of  their  approval 

of  Mr.  Beachcroft's  becoming  a  partner  therein;   for  by  the 

f5R.E.  554  (2  Bos.  &  P.  120).  §  14  R.  R.  573  (2  M.  &  S.  18.) 

t  5  R.  R.  557  (2  Bos.  &  P.  124,  w.). 
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terms  of  the  articles  of  partnership  none  is  to  enter  into  any  Bosanquet 
other  banking  concern  except  for  the  benefit  of  the  London  wray. 
house :  therefore  if  the  plaintiffs  assent  to  his  becoming  partner, 
Beachcroft  is  a  trustee  for  them,  and  they  all  become  entitled  to 
a  share,  through  the  intervention  of  Beachcroft,  in  the  profits  of 
the  Barton  bank,  of  which  it  is  a  necessary  consequence,  that 
they  all  likewise  become  responsible  for  the  losses  of  that  house ; 
and  a  community  of  profit  and  loss  constitutes  a  partnership. 
It  cannot  be  otherwise  consistently  with  the  case  of  Waugh  v. 
Carver  A  But  whether  all  the  plaintiffs  were  or  were  not 
partners  in  the  Barton  bank,  it  is  clear  that  Beachcroft  was 
a  partner  after  the  plaintiffs'  assent,  both  in  the  Barton  bank 
and  in  the  London  house;  and  therefore,  during  his  life,  no 
action  could  be  maintained  by  the  London  house  against  the 
Barton  house,  because  the  same  person  cannot  be  at  once 
plaintiff  and  defendant  in  the  same  cause.  Neither  is  any  case 
cited  to  support  the  proposition,  that  the  one  house  may  sue  the 
other  after  Beachcroft's  decease,  for  the  balance  due  in  his 
lifetime.  The  executors  of  the  deceased  partner  are  in  equity 
tenants  in  common  with  the  survivors  of  the  deceased  partner's 
share.  Hammond  v.  Day,l  Brown  v.  Litton.§  Therefore, 
though  the  name  of  Beachcroft  no  longer  appears  in  the  house, 
the  plaintiffs,  who  are  trustees  for  his  administrator,  cannot  sue 
the  defendants,  who  are  equally  trustees  for  his  administrator : 
or,  if  they  could  sue  at  law,  after  the  plaintiffs  have  recovered 
their  judgment,  the  case  must  go  before  a  court  of  equity,  which 
would  restrain  execution.  Neither  can  the  plaintiffs  now  appro- 
priate the  recent  payments  to  the  old  account  *in  the  manner  [  *605  ] 
suggested :  for  it  appears  that  they  have,  by  the  accounts  which 
they  are  stated  in  the  case  to  have  already  rendered,  appro- 
priated those  payments  in  a  different  way,  and  they  cannot  now 
rescind  their  election.  In  New  march  v.  Clay  \\  it  was  held  that 
the  payees  had  not  the  right  to  appropriate  payments  to  such 
account  as  they  pleased,  where  circumstances  indicate  that  they 
have  been  made  on  a  particular  account :  and  here  the  circum- 
stances shew  that  the  payments  made  by  the  Barton  house  since 

t  14  R.  R.  845  (2  H.  Bi.  235).  §  1  P.  Wms.  141. 

%  5  Ves.  539.  ||  14  East,  239. 
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Bosanquet   Beachcroft's  death,  were  made  to  cover  the  sums  advanced  by 
What.       *^e  plaintiffs  since  that  time. 

The  Court,   stopping  BosanqueVs  reply,   thus   delivered  their 
judgment : 

This  was  an  action  brought  by  the  partners  in  the  house  of 
Bosanquet  and  Company  against  the  defendants,  who  belong  to 
the  Barton  bank,  for  a  balance  stated  to  be  due  to  them.  The 
transactions  originated  during  the  life  of  the  late  Mr.  Beachcroft, 
who  was  a  partner  in  both  houses.  It  is  clear  that  no  part  of 
the  demand,  which  accrued  to  the  London  house  upon  transac- 
tions which  toot  place  during  the  lifetime  of  Richard  Beachcroft, 
and  to  which  therefore  he  was  a  party,  could  ever,  either  during 
his  life  or  since  his  decease,  be  recovered  at  law ;  on  this  ground, 
that  no  legal  contract  could  subsist  between  him  and  those 
connected  with  him  on  the  one  side,  and  himself  with  others 
connected  with  him  on  the  other  side ;  the  parties  could  only  so 
far  enter  into  this  contract,  as  to  render  it  available  in  equity ; 
and  as  this  principle  goes  to  the  root  of  the  contract,  the  same 
objection  to  the  plaintiffs  recovery  still  continues  after  his 
decease.  This,  therefore,  shuts  the  plaintiffs  out  of  so  much  of 
their  demand  as  accrued  upon  any  business  transacted  before 
R.  Beachcroft's  decease  and  would  therefore  be  excluded  by  a 
[  *r»06  ]  rest  then  made  in  the  accounts.  The  question  *is,  whether, 
upon  other  parts  of  the  case,  it  appears  that  the  plaintiffs  are 
still  entitled  to  maintain  this  action.  It  appears  that  Beach- 
croft died  on  the  28rd  of  July,  1813 ;  that  at  his  decease  the 
balance  due  from  the  Barton  house  was  6,638J.  16*.  Ad. :  it  also 
appears,  that  the  sum  of  4,638/.  lis.  4d.  has  become  due  since 
Beachcroft's  decease.  The  sum  now  sought  to  be  recovered  is 
much  less  than  that  sum,  and  less  than  the  sum  due  at  the  time 
of  Beachcroft's  death.  There  ought  to  have  been  a  separation 
of  accounts  on  Beachcroft's  decease,  which  there  was  not,  but 
the  plaintiffs  continued  to  supply  the  wants  of  the  Barton  house, 
as  if  Beachcroft  were  still  alive ;  and  the  defendants  proceed  to 
render  weekly  accounts,  and  receive  them  in  return,  and  to 
transact  business  as  before.  On  the  5th  September,  1818,  the 
balance  was  11,272?.  7s.  8rf.,  due  to  the  plaintiffs  from  the 
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Barton  bank :  this  balance,  being  so  high,  shews  that  consider-  Bosanquet 
able  transactions  had  taken  place  in  the  interval  since  the  wbay. 
decease  of  Beachcroft,  and  that  the  plaintiffs  had  advanced  to 
the  defendants  since  that  time  considerable  sums,  to  the  amount, 
certainly,  of  4,638Z.  11*.  4d.,  being  a  larger  sum  than  the  plain- 
tiffs now  seek  to  recover.  It  is  said  they  cannot  recover  this 
sum,  because,  it  is  argued  by  the  defendants'  counsel,  that 
Beachcroft  was  a  partner  in  both  houses,  and  that  either  the 
whole  transactions  are  involved  by  that  circumstance,  and  the 
subsequent  dealings  were  had  in  continuation  of  the  original 
contract,  and  that  the  remaining  debt  stands  on  the  same  footing 
as  the  debt  due  at  the  death  of  Beachcroft,  and  is  not  a  legal 
debt,  because  Beachcroft  was  a  contractor  on  both  sides ;  or  that, 
at  all  events,  the  subsequent  payments  are  to  be  applied  to  the 
subsequent  advances,  and  therefore  there  is  no  balance  that  can 
be  recovered.  The  plaintiffs  say,  we  will  admit  that  at  the 
death  of  Beachcroft  a  sum  was  due  which  we  cannot  recover  at 
law,  and  that  the  accounts  afterwards  went  on,  as  if  *Beachcroft  [  *C07  ] 
had  not  been  dead ;  but  in  law  the  transactions  preceding  the 
death  of  Beachcroft  are  of  a  different  description,  and  raise  a 
different  obligation  from  those  which  took  place  afterwards  ;  and 
though,  in  fact,  the  accounts  were  continued  in  the  same  course, 
yet,  of  necessity,  we  may  divide  them  as  they  should  be  divided. 
The  defendants  say,  nothing  is  due  on  this  last  account,  and 
insist  that  all  the  late  advances  are  paid :  the  plaintiffs  say, 
monies  have  been  paid,  and  large  sums  advanced,  since  the 
decease  of  Beachcroft,  but  they  have  been  paid  on  the  footing 
of  the  old  account,  without  any  separation  of  the  two  periods, 
the  one  preceding  Bichard  Beachcroft's  decease,  or  the  one 
following  it ;  but  all  that  has  been  hitherto  paid,  has  been  paid 
without  any  distinction  being  made  up  to  this  time  by  those  who 
paid,  or  by  those  who  received  the  money ;  whatever  is  paid  in 
this  general  manner,  is  paid  ad  modum  recipientis,  and  since 
circumstances  now  make  it  desirable  for  us  to  appropriate  the 
sums  received  since  Beachcroft's  decease,  we  now  apply  them  to 
that  part  of  our  demand,  which  is,  at  least,  an  equitable  debt, 
namely,  to  the  discharge  of  the  sums  due  to  us  before  his  decease, 
and  we  seek  to  recover  in  this  action  the  remaining  part  of  our 
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Bosaxquet   demand,  and  to  that  part  the  defendants  have  no  legal  answer, 

Wray.       the  appropriation  being  at  our  option."     On  this  view  of  the 

case  we  think  that  the  plaintiffs'  claim  arises  oat  of  the  advances 

made  since  the  decease  of  Mr.  Beachcroft ;  and  that  the  plaintiffs 

therefore  have  a  right  to  recover. 

Dallas,  J. : 

This  is  quite  a  plain  case.  Advances  have  been  made  by  the 
plaintiffs  since  Beachcroft's  death,  which  are  now  sought  to  be 
recovered.  There  has  been  no  appropriation  made  by  the  defen- 
dants of  their  payments,  and  the  plaintiffs  therefore  are  entitled 
to  apply  them  as  they  now  seek  to  do. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  plaintiff s  on  the  four  first  counts. 


i8i6.  TAYLOR  and   Others  v.  CTJKTIS. 

May  27. 

(6  Taunt.  608—645 ;  S.  C.  2  Marshall,  309 ;  and  at  Nisi  Priu*,  4  Camp. 

r  60g  -,  337,  and  Holt  N.  P.  192.) 

The  expenditure  of  ammunition  in  resisting  capture  by  a  privateer, 
the  damage  done  to  the  ship  in  the  combat,  and  the  expense  of  curing 
the  wounded  sailors,  are  not  the  subject  of  general  average  by  the  law 
of  England.t 

The  plaintiffs  declared,  that  they  were  owners  of  the  ship 
Hibernia,  which  was  proceeding  upon  a  voyage  from  this  king- 
dom to  the  island  of  St.  Thomas,  with  a  cargo  of  merchandize 
upon  freight,  and  that  upon  the  voyage  she  was  attacked  by 
enemies,  viz.  by  persons  acting  under  the  authority  of  the 
government  of  the  United  States  of  North  America,  who  en- 
deavoured to  make  prize  of  the  ship  and  cargo,  which  the  master 
and  crew  resisted,  and  thereby,  and  in  the  proper  and  necessary 
defence  of  the  ship  and  cargo  by  the  master  and  crew  against 
those  enemies,  and  in  endeavouring  to  preserve  the  same  from 
capture,  the  ship  and  her  furniture  were  greatly  damaged,  and 
the  plaintiffs  necessarily  and  properly  expended  a  large  sum  in 

t  Doubts  have  been  expressed  as  &  Pollock,  Law  of  Merchant  Ship- 
to  the  soundness  of  this  rule :  Maude      ping,  4th  ed.,  434,  note  (rf). 
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repairing  the  damage :  that  the  ship  and  cargo  were  by  such  Taylor 
resistance  and  defence  preserved  from  capture,  and  afterwards  cuktis. 
completed  her  voyage  :  that  when  the  ship  was  so  attacked,  and 
the  damage  and  expense  so  occasioned,  and  during  the  voyage, 
the  defendant  was  the  owner  of  a  part  of  the  goods  on  board  of 
value,  and  was  benefited  in  respect  thereof  by  the  resistance 
against  the  attack,  and  the  defence  of  the  ship  and  cargo,  from 
which  the  damage  and  expense  accrued,  by  reason  whereof  the 
defendant,  as  the  owner  of  such  part  of  the  goods,  became  liable 
to  contribute  to  that  damage  and  expense  in  a  general  average ; 
and  in  consideration  thereof  promised  to  pay  so  much  as  he,  as 
such  owner,  was  liable  to  contribute.  The  second  count  stated 
more  generally,  that  in  endeavouring  to  preserve  the  ship  and 
cargo  from  capture,  the  ship  and  furniture  were  greatly  damaged, 
and  great  loss  and  expense  were  necessarily  and  properly  in- 
curred. The  3rd  count  stated,  *that  on  the  voyage,  a  part  of  [  *609  ] 
the  ship's  furniture,  of  value,  was  utterly  lost,  and  other  part 
sustained  damage,  which  loss  and  damage  were  occasioned  by 
acts  of  the  master  and  crew  of  the  ship,  properly  and  necessarily 
done  by  them  in  order  to  preserve  the  ship  and  cargo  from 
capture  by  enemies,  and  being  thereby  wholly  lost  to  the  owners 
thereof,  the  ship  and  cargo  were,  by  the  means  so  used  for  the 
general  preservation,  preserved  from  capture,  and  afterwards 
completed  the  voyage :  that  he  was  during  the  time  that  cargo 
was  on  board,  and  of  the  loss  and  damage,  the  owner  of  a  part 
of  the  cargo,  of  value  ;  that  he  was  benefited  in  respect  thereof 
by  those  acts  of  the  master  and  crew ;  and  by  reason  thereof 
became  liable  to  contribute  to  that  loss  and  damage  in  a  general 
average,  and  promised  to  pay,  and  they  averred  his  proportion, 
and  notice.  The  4th  count  was  indebitatus  assumpsit,  for  general 
average  payable  upon  and  in  respect  of  merchandizes  of  the 
defendant,  carried  in  the  plaintiffs'  ship  the  Hibernia,  from  this 
kingdom  to  parts  beyond  the  seas.  The  cause  was  tried  at 
Guildhall,  at  the  sittings  after  Michaelmas  Term,  1816,  princi- 
pally on  admissions,  and  it  appeared  that  the  plaintiffs  were 
owners  of  the  Hibernia,  of  6  guns  and  22  men.  The  defendant 
was  proprietor  of  goods  loaded  on  board  that  ship  for  a  voyage 
from  London  to  St.  Thomas ;  in  the  course  of  which  the  ship 
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Tatlob  was  attacked  by  an  American  privateer,  of  22  guns  and  125  men, 
Curtis.  then  hostile ;  the  captain  and  crew  resisted  the  attack  for  nine 
hours,  in  the  course  of  which  the  American  was  thrice  compelled 
to  sheer  off,  and  as  often  returned  to  the  combat,  but  the  Hibernia 
ultimately  disabled  and  beat  her  off,  with  the  loss  of  two  of  the 
Hibernians  men  killed  and  several  wounded,  proceeded  to  her 
port  of  destination,  and  delivered  her  cargo  in  safety  to  the 
consignees.  The  Hibernia  sustained  considerable  damage  in  the 
[  *6io  ]  engagement,  *both  in  her  hull  and  rigging,  which  were  repaired 
at  a  considerable  expense  to  the  owners.  The  owners  also  in- 
curred a  further  expense  in  providing  medical  and  surgical 
assistance  for  the  wounded  mariners,  and  expended  in  the  en- 
gagement a  considerable  quantity  of  gunpowder  and  shot,  part 
of  the  stores  and  outfit  of  the  ship,  and  now  sued  to  try  the 
question,  whether  the  defendant  were  liable,  in  respect  of  his 
part  of  the  cargo,  to  contribute  to  these  expenses  as  general 
average.  The  jury  found  a  verdict  for  the  defendant,  subject  to 
a  reference  as  to  the  amount,  but  liberty  was  reserved  to  the 
plaintiffs  to  move  to  set  aside  the  verdict,  and  enter  a  verdict 
for  the  plaintiffs. 

Lens,  Serjt.,  in  Hilary  Term,  accordingly  moved. 

Gibbs,  Ch.  J.,  inclined  to  grant  a  rule  nisi,  because  two  books 

of  high  estimation  in  the  profession,  but  not  at  present  to  be 

cited  as  authority,  t  state,  that  damage  sustained  in  defending 

the  ship,  and  the  healing  the  wounds  of  the  sailors  hurt  in 

a  combat,  is  goneral  average  ;  I  they  cite  no  authority.   Another 

treatise,  §  also,  by  an  author  of  high  character,  observes,  that 

there  is  no  authority  for  this  position;    that  foreign  writers 

differ ;  that  if  a  ball  passes  through  a  bale  of  goods,  the  damage 

rests  where  it  falls ;  and  if  so,  why  is  a  ball  passing  through 

a  ship's  side  to  be  general  average  ? 

Ride  nisi. 

t  Lens,  arguendo.    Books  of  living  laudato  viro. 

authors  are  not  usually  to  be  cited,  J  Park  on  Insurance,  6  edit.  vol.  i. 

yet  there  are  such  extant,  which,  in  J  73 ;  Marsh,  on  Insur.  2  edit.  vol.  ii. 

future  time,  (may  that  period  be  long  535. 

distant!)  will  be  cited  as  of  equal  §  Abbott  on  Merchant  Shipping, 

authority  with    Emerigon    and   Le  4  edit.  366. 
Guidon.     Laudari  nihil  est,  nisi  ab 
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Shepherd,  Solicitor-General,  and  Best  and  Bosanquet,  Serjts.,  Tatlob 
shewed  cause  against  this  rule.  The  plaintiffs  "raised  their  cubtis. 
demand  on  three  distinct  subjects  of  damage :  first,  for  the  [  *611  ] 
damage  done  to  the  hull  and  rigging  of  the  ship ;  second,  for 
medical  and  surgical  aid  to  the  mariners  wounded  in  the  conflict; 
third,  for  ammunition,  part  of  the  ship's  stores,  expended  in  the 
engagement.  They  denied  that  the  plaintiffs  were  entitled  to 
recover  a  contribution  by  the  defendant  to  either  of  these 
subjects  of  loss.  There  was  no  evidence  in  the  case,  of  any 
special  custom  of  merchants  to  consider  these  as  general  average, 
although  a  wise  policy  might  frequently  have  induced  individuals 
to  contribute  to  similar  losses.  Nor  was  there  any  positive 
ordinance  on  the  subject  in  the  English  maritime  law.  The 
authorities  on  the  point  were  very  few ;  there  were  only  three 
decided  cases  in  the  English  law  which  bore  on  it.  BirkUy 
v.  Presgrave,\  Covington  v.  Roberts,  I  and  Power  v.  Whitmore.$ 
In  the  case  of  Birkley  v.  Presgrave,  a  cable  and  anchor  was  let 
go  in  the  river  Thames,  and  for  saving  the  ship  it  became 
necessary  to  cut  the  cable.  The  act  of  cutting  the  cable  was 
a  voluntary  deliberate  act  (which  is  the  distinction  taken  by 
Emerigon),  for  preserving  the  residue ;  therefore  the  case  is  not 
applicable ;  in  Power  v.  Whitmore,  wherein  the  Court,  apparently 
on  better  consideration,  completely  over-ruled  what  they  had 
held  in  Plummer  v.  Wildman,\\  it  was  held  that  where  a  ship, 
having  suffered  in  heavy  gales,  put  into  port  to  repair,  the 
wages  and  provisions  of  the  mariners  while  she  was  in  port, 
and  the  pilotage,  and  other  port  charges,  and  the  expenses  of 
her  repairs  there,  were  not  general  average.  In  Covington  v. 
Roberts,  a  ship  had  struck  to  a  privateer,  but  the  latter  could 
not  take  possession ;  the  ship  therefore  crowded  sail,  and  in  so 
doing  strained  her  masts,  opened  her  seams,  and  carried  away 
*her  mainmast,  but  escaped ;  and  it  was  contended  this  was  [  *612  1 
general  average,  because  the  master  used  such  a  press  of  sail  in 
a  gale  of  wind,  as  he  could  not  have  justified  in  the  ordinary 
course  of  navigation.    Yet  it  was  held  to  be  only  a  common 

t  6  B.  B.  256  (1  East,  220).  §  P.  416,  ante  (4  M.  &  S.  141). 

t  9  E.  B.  669  (2  Bos.  &  P.  (N.  B.)  ||  Plummer  v.    Wildman,    p.  334, 

378).  ante (3M.&S.  482). 
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Taylor,  sea-risk,  although  it  was  voluntary,  and  a  matter  of  judgment, 
Ccrtib.  on  his  part,  and  it  was  his  duty  to  do  so.  So  here :  the  ship 
is  attacked  by  a  privateer ;  if  she  can  resist,  it  is  the  captain's 
duty  so  to  do ;  for  so  doing,  he  must  exercise  the  means,  in  that 
act  he  expends  his  powder  and  ball,  but  it  is  not  like  the 
throwing  goods  overboard ;  he  uses  it  for  the  very  purpose  for 
which  he  carries  it  out.  If  in  a  dark  night  he  fires  signals  of 
distress,  there  is  an  expenditure  of  the  ship's  powder  on  an 
extraordinary  occasion  to  relieve  himself  from  impending 
distress,  but  though  it  is  out  of  the  ordinary  course  of  naviga- 
tion, he  only  yields  to  the  necessity  created  by  a  peril  of  the 
sea,  of  exerting  himself  to  do  that  duty.  The  crowding  sail,  and 
losing  a  mast,  and  the  receiving  the  shot  of  an  enemy,  are  both 
consequential  on  the  exertion  of  escaping  the  impending  evil, 
yet  they  are  equally  voluntary  as  the  expenditure  of  powder  in 
the  combat.  The  rule  as  to  general  average  is,  that  unless  there 
is  a  voluntary  devotion  of  some  part,  it  does  not  constitute 
general  average,  if  there  be  that  devotion,  it  entitles  him  who 
is  the  author  of  that  devotion  to  general  average;  but  if  the 
ship  does  not  go  out  of  the  usual  duties,  course,  and  practice  of 
her  voyage  for  that  purpose,  it  is  not  general  average.  If  a 
ship  be  attacked  by  an  enemy  in  the  course  of  her  voyage,  it  is 
as  much  a  part  of  the  duty  of  the  captain  and  crew  to  defend 
the  ship,  as  it  is  to  pump  her  if  she  springs  a  leak.  If  in 
pumping,  they  broke  the  pump,  that  damage  would  not  be  called 
general  average.  Nothing  which  does  not  fall  within  the 
ordinary  course  and  duties  of  the  voyage  is  to  be  found  here. 
[  #613  ]  There  being  then  no  positive  law  on  the  *subject  in  England, 
how  has  the  subject  been  treated  by  writers  on  general  law? 
The  law  merchant,  indeed,  is  the  law  of  the  civilized  world,  and 
the  Court  would  defer  to  foreign  writers  on  this  subject  as 
authorities  of  weight ;  but  such  passages  as  were  found  in  text 
writers  relevant  to  the  question,  rather  treated  of  the  positive 
ordinances  of  particular  countries,  than  illustrated  the  general 
law.  And  though  the  latter  might  in  many  instances  re-enact 
that  which  was  a  principle  of  general  law,  they  did  not  neces- 
sarily or  always  agree  therewith.  But  so  far  as  they  go,  the 
current  of  the  authorities  shews,  that  the  general  law  is  in  favour 
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of  the  defendant.!  Lege  Rhodia  cavetur,  ut  si  levand©  navis  Taylob 
gratia  jactus  mercium  factus  est,  omnium  contributione  sarciatur,  Curtis. 
quod  pro  omnibus  datum  est;  pointing  at  the  voluntary 
character  of  the  sacrifice  made  for  the  preservation  of  the  whole. 
And  again,  J  Si  conservatis  mercibus,  deterior  facta  sit  navis, 
aut  si  quid  exarmaverit,  nulla  facienda  est  collatio,  quia  dissimilis 
earum  rerum  causa  sit,  quae  navis  gratia  parentur,  et  earum 
pro  quibus  mercedem  aliquis  acceperit ;  nam  et  si  faber  incudem 
aut  malleum  fregerit,  non  imputaretur  ei  qui  locaverit  opus, 
sed  si  voluntate  vectorum  vel  propter  aliquem  metum  id  detri- 
mentum  factum  sit,  hoc  ipsum  sarciri  oportet.  So,  Cleiracq.§ 
"  La  contribution  doit  estre  des  dommages  faits  ad  intra,  que 
ceux  qui  sont  dans  len  avir£  ont  delibere,  qu'ils  ont  faite  et 
execute  par  eux  mesmes.  Mais  ce  qui  vient  de  dehors,  ad  extra, 
comme  le  dommage  caus£  par  les  vents,  par  la  tempeste,  ou  le 
foudre,  ou  par  les  Pillars,  c'est  tout  avarie  simple,  qui  n'entre 
pas  en  contribution.  Wisbuy,  Article  12.  Valin,  indeed,  in 
his  work  on  the  ordinances  of  the  Hans  towns,  ||  enumerates 
♦among  other  heads,  average  which  arises  in  defending  the  [  *6U  ] 
ship;  and  gives  the  ordinance  of  the  Hans  towns,  that  the 
expense  of  the  cure  is  general  average,  En  combattant  pour 
eviter  d'etre  pris  par  1'ennemi,  sans  distinguer  en  ce  cas,  si  le 
matelot  est  blesse  les  armesala  main,  ous'iln'estlT  qu'en  faisant 
la  manoeuvre.  Mais  s'il  est  blesse  hors  le  combat  en  faisant  la 
service  et  la  manoeuvre  ordinaire,  les  frais  de  ses  pansemens 
&  nourriture  ne  peuvent  passer  pour  a  varies  communes,  attendu 
qu'il  n'a  pas  re9u  sa  blessure  pour  le  salut  commun.  Here, 
however,  he  is  not  speaking  of  the  common  law  of  Europe,  but 
of  the  ordinances  of  France  and  Hamburgh.  So,  in  speaking 
of  the  French  ordinances,  tt  he  says,  that  the  wounds  of  sailors 
shall  be  general  average.  Pothier  also,  in  his  Traite  des  Avaries,  t  i 
is  speaking  of  specific  ordinances,  and  says,  that  where  the 
ordinance  is  that  the  cure  of  a  wounded  sailor  is  general  average, 

t  Big.  lib.  14,  tit.  2,  pi.  1.    Do  Avaries,  article  6. 

Lege  RhoJia  de  jactu.  If  Sic  as  quoted  in   the   report. 

t  Ibid.  Modern  grammar  would  require  "  ne 

§  Cleiracq,  Us  et  Coustumes  de  la  rest."— F.  P. 

mer ;  Jugemens  d'Oleron,  p.  50,  s.  5.  ft  P.  165,  article  6. 

H  Tom.    2,    liv.    3,    tit.  7.     Des  It  Traite  des  Avaries,  ii.  421. 

Y  T  2 
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Tatlob      there  the  cure  of  a  wounded  passenger  is  also  general  average. 

Cubtis.  Emerigont  says,  "  if  the  captain  throw  goods  overboard,  or  do 
any  other  voluntary  and  necessary  act,  ab  intra,  which  occasions  a 
beneficial  sacrifice,  such  loss  shall  be  general  average.  Mais  si 
pendant  qu'on  est  engage  dans  ce  mauvais  pas,  on  souflre  de 
dehors  quelque  dommage,  soit  par  la  force  de  la  tempete,  soit  par 
le  talonage  sur  le  roc,  soit  par  la  canon  de  l'ennemi,  un  pareil 
dommage  est  avarie  simple,  parce  qu'il  est  purement  fatal,  t.  e. 
irremediable,  it  must  rest  where  it  falls,  as  a  casual  or  simple 
loss ;  and  in  a  former  passage,  he  says,  that  the  meeting  with  an 

[  *6i5  ]  enemy  is  a  sea  risk,  in  like  manner  as  a  rock  or  a  storm.  *  Though 
Emerigon  here  seems  to  differ  fron  Valin,  yet  they  are  reconcile- 
able.  In  a  subsequent  sentence  he  quotes  Le  Guidon,  which 
puts  in  the  rank  of  simple  averages  all  loss  sustained  from  bad 
weather,  or  making  water,  being  struck  by  cannon  shot,  or 
boarded  by  pirates.  \  In  the  Hans  towns  and  France  there  are 
particular  ordinances.  In  the  former,  Si§  quis  nautarum  contra 
piratas  strenue  dimicaverit,  et  in  conflictu  forte  debilitationem 
membrorum  passus  sit,  is  sanari  et  in  aequalem  contributionem 
ex  navi  et  bonis  prostandam  venire  debet.  Et  si  ad  tantam 
debilitatem  pervenerit,  ut  sibi  de  victu  amplius  providerenequeat, 
tunc  ad  dies  vita  illi  de  alimentatione  liberA  prospiciatur,  aut 
alia  ffiqua  donatio  pro  qualitate  rei  hoc  nomine  ei  offeratur.  By 
the  ordonnance  of  Louis  the  XIVth,||  Les  pansemens  et  nourriture 
du  matelot  bless6  en  defendant  le  navire,  sont  avaries  grosses  ou 
communes.  There  being  this  particular  ordinance  for  wounds  of 
seamen,  but  none  for  the  wounds  of  the  ship,  the  two  learned 
writers,  Valin  and  Emerigon,  enquire  whether  it  extends  to 
damage  done  to  the  ship.    Valin,  as  an  inference  rising  from  the 

t  Emerigon,  p.  627,  c.  12.    Enu-  Pillars,   tire"   &  coups  de  canon,  le 

meration  des  Avaries  grosses  et  dee  tout  fait  attester  et  apprecier.  Guidon 

avaries  simples,  s.  41,  n.  8.  de  la  Mer.    Des  Avaries,  chap.  v. 

\  Avarie  qui  concerae  la  marchan-  s.  4. 

dise  est  empirance,  pourriture,  deg&t,  §  Kuricke.    Jus  Maritimum  Han- 

mouiUeure  d'eau,  racoutrage,  visita-  seaticum.    Titulus   14.     De   extra- 

tion    et   appretiation,    sauvages,   et  ordinaria     remuneratione     fidelium 

autres    semblables   choses,  si   elles  nautarum,  Articulus  13. 

procedent  par  fortune  de  mer,  mau-  ||  Ordonnance  de  Louis  14,  tit  7. 

vais  temps,  ou  pour  avoir  le  navire  Des  Avaries,  art.  6. 
fait   eau,    touchy    aborde    par    les 
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ordinance  for  the  wounds  of  sailors,  concludes,  first,  t  confessing      Taylor 

all  writers  are  against  him,  that  it  does  :  but  he  draws  another      Curtis. 

conclusion  contrary  to  the  English  law,  for  he  puts  the  very  case 

of  Covington  *v.  Roberts, \  and  decides  it  contrary  to  the  decision      [  *616  ] 

of  this  Court ;  so  that,  from  the  beginning  to  the  end,  Valin,  it 

appears,  was  proceeding  on  a  ground  contrary  to  this  Court. 

Emerigon  holds  the  opposite  opinion,  and  says,  that  he  so 

decided,  as  a  Judge  in  the  French  Court  of  Admiralty.    But  in 

both  writers,  this  is  only  an  inference,  with  respect  to  the  ship, 

drawn  from  the  French  ordinance.     In  the  ordinances  of  the 

Hans  towns,  there  is,  in  like  manner,  a  provision  respecting 

wounded  sailors,  but  none  respecting  wounds  of  the  ship,  and 

another  writer  concurs  in  inferring  thence,  that  it  extends  not  to 

the  ship.     Kuricke§   on  the  Hanseatic  law,   who  is  cited  by 

Emerigon,  ||  says,  armamenta  tamen  navis  et  instrumenta  in 

conflictu  cum  piratis  depravata  in  havariam  non  veniunt,  Bed 

damnum  hoc  a  nauclero  et  exercitoribus  sarciendum  est,  for  which 

he  cites  a  judgment  in  the  Court  of  Dantzic,  1603,  24  Sept. 

Plassenburg  and  others  v.  Damerau  and  others.    The  cure  of  the 

wounds  of  sailors  never  could  be  general  average  by  the  law  of 

England,  because  the  statute  11  &  12  Will.  III.  c.  7,  s.  11,  gives 

them  retribution  in  another  way,  by  giving  power  to  levy  on  the 

owners  a  sum  not  exceeding  two  per  cent,  on  the  value  of  the 

freight,  ship,  and  cargo.    If  it  had  been  average  in  an  ordinary 

way,  there  would  have  been  no  need  of  these  retributions.     So, 

out  of  the  wages  of  merchantmen,  a  deduction  of  Bix-pence  per 

month  is  made  to  provide  for  hospitals. 

Lens  and  Copley,  Serjts.  in  support  of  the  rule : 

It  being  habitual  with  merchants  to  treat  losses  of  this  de- 
scription as  general  averages,  it  may  fairly  be  inferred  that  the 
law  is  such.    This  case  falls  within  the  principles  IT  *which  have      [  *S37  ] 
been  laid  down  on  the  other  side.    The  defence  of  the  ship  was 

+  Valin,  torn.  2,  liv.  5,  art.  6,  an  Guidon.  2  Valin,  Comment.  186, 167. 

finem,  p.  167.  §  Tit.  14,  art.  3,  p.  73. 

J  Sera  de  meme  avarie  commune,  ||  Emerigon,  torn.  1,  628. 

si  faisant  force  de  voiles  pour  se  H  The  printed  paging  of  6  Taunt, 

sauver  de  la  prise,  lea  mats  se  rom-  goes  from  616  to  637  :  the  volume  is 

pent,  lea  voiles  et  cordages  sont  em-  indexed  as  if  it  had  been  correctly 

ported,  etc    Art  21,  du  ch.  5,  du  paged.— F.  P. 
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Tatlob  a  voluntary  undertaking  to  do  that  on  behalf  of  the  ship  which 
Cubtis.  should  be  for  the  benefit  of  the  whole  concern.  To  the  argument, 
that  defence  is  a  duty,  and  bo  this  loss  not  a  general  average,  it 
may  be  first  answered,  that  this  is  not  a  question  between  the 
mariners  and  the  owner  of  the  ship,  but  between  the  owners  of 
one  sort  of  property,  and  the  owners  of  another.  But  farther, 
although  it  is  the  duty  of  the  crew  to  obey  the  master,  no  law 
compels  the  master  universally  to  fight,  but  only  certain  persons, 
and  in  certain  specified  cases.  It  is  not  such  a  part  of  the  public 
duty  of  the  master  and  mariners,  that  it  can  be  considered  as  a 
matter  of  course,  that  they  should  enter  into  the  defence  of  the 
vessel  against  such  an  immense  disparity  of  force ;  it  is  no  part 
of  their  contract,  though  they  deserve  high  commendation  for 
defending :  whatever  risk  is  incurred  on  this  deliberation  of  the 
master  and  men,  it  is  a  voluntary  sacrifice  made  by  persons  who 
might  have  abstained  from  it,  if  they  had  thought  proper ;  it  is 
a  sacrifice  made  for  the  good  of  the  whole,  and  it  proved  pro- 
ductive of  that  good.  They  did  not  expend  their  ammunition 
for  the  particular  benefit  of  any  part  which  has  remained  to 
themselves  alone.  The  definition  of  a  general  average  requires 
that  it  should  be  a  voluntary  sacrifice ;  but  how  far  is  it  to  be 
voluntary  ?  Not  absolutely  so.  In  cutting  away  a  mast  to  preserve 
the  ship,  you  give  away  that  which  would  be  inevitably  lost  with 
the  rest,  if  it  were  not  given :  so  here,  all  would  have  been  taken, 
but  for  this  voluntary  act  of  fighting.  The  ship  falls  in  with  an 
enemy,  the  master  deliberates.  "  If  I  fight,  I  shall  incur  expense 
in  healing  the  wounded  sailors,  I  shall  expend  my  ammunition, 
and  receive  damage  to  my  vessel,  but  I  probably  shall  save 
something;  and  if  I  do  not  fight,  I  assuredly  shall  lose  the 
[•638]  whole."  *This,  then,  is  clearly  a  voluntary  and  deliberate 
sacrifice  of  a  part  for  the  sake  of  preserving  the  rest :  it  is,  1st, 
deliberate ;  2ndly,  it  is  the  sacrifice  of  a  part ;  Srdly,  the  object 
and  effect  of  it  is  to  preserve  the  rest ;  4thly,  it  is  ab  intra,  and 
voluntary.  All  the  required  qualities  here  concur.  In  Birkley 
v.  Presgrave,  Lord  Kbnyon,  Ch.  J.  says,  all  those  articles  which 
were  made  use  of  by  the  master  and  crew  upon  the  particular 
emergency,  and  out  of  the  usual  course,  for  the  benefit  of  the 
whole  concern,  and  the  other  expenses  incurred,  must  be  paid 


vol.  xvi.]        1816.    C.  P.    6  TAUNT.  638—639.  695 

proportionally  by  the  defendant  as  general  average :  it  is  not  Taylor 
straining  the  case,  to  say  this  was  an  expenditure  out  of  the  cubtis. 
common  course.  Lawrence,  J.  translates  the  definition  of 
Pothier :  he  says,  that  all  loss  which  arises  in  consequence  of 
extraordinary  sacrifices  made,  or  expenses  incurred  for  the  pre- 
servation of  the  ship  and  cargo,  come  within  general  average, 
and  must  be  borne  proportionably  by  all  who  are  interested ; 
and  that  natural  justice  requires  this.  Suppose  a  ship,  for  the 
purpose  of  avoiding  an  enemy,  runs  down  another  vessel,  as  is 
sometimes  done,  by  which  the  first  vessel  is  injured,  that  is 
clearly  general  average.  Will  the  Court  then,  entertain  the  nice 
distinction,  that  the  one  way  of  fighting  a  vessel  is  general 
average,  the  other  not  ?  The  only  other  cases  in  our  common 
law  books  not  before  cited  are  those  of  Da  Costa  v.  Newnliam,\ 
wherein  wages  and  expenses  of  unshipping  a  cargo,  where  the 
ship  had  put  into  port  for  the  general  safety,  are  by  Buller,  J. 
considered  as  general  average,  and  Plummer  v.  Wildman,  which 
is  to  the  same  effect :  the  charges  of  repairs,  powder  and  shot 
expended,  and  the  cure  of  seamen,  are  in  like  manner  for  the 
benefit  of  the  whole  concern.  The  doctrine  of  Mansfield,  Ch.  J. 
in  Covington  v.  Roberts,  that  it  was  only  a  common  sea  *risk,  [  *6S9  ] 
to  put  up  an  unusual  press  of  sail,  does  not  operate  against  the 
plaintiff,  that  certainly  was  a  common  sea  risk  ;  but  this  is  not 
such  an  one.  A  common  sea  risk  is  that  which  does  not  require 
the  deliberation  of  the  party  to  determine  whether  it  shall  be 
incurred  or  not.  A  case  which  goes  to  illustrate  the  general 
principle,  is  that  of  the  Copenhagen,l  where  a  question  arose 
concerning  the  expense  of  transhipping  goods.  Sir  W.  Scott,  J. 
says,  "  General  average  is  that  loss  to  which  contribution  must 
be  made  by  both  ship  and  cargo  ;  the  loss,  or  expense  which  the 
loss  creates,  being  incurred  for  the  common  benefit  of  both,  and 
therefore  the  expense  of  that  transhipment,  or  rather  of  the  un- 
loading, seemed  to  have  upon  it  the  character  of  a  general 
average."  That  doctrine  is  applicable  to  the  present  case.  This 
is  an  act  done  in  the  hope  of  saving  the  ship  from  a  loss  which 
would  otherwise  be  inevitable.  This  being  a  voluntary  act,  as 
far  as  any  of  the  actors  are  concerned,  must  be  general  average, 
t  2  T.  E.  407.  t  1  Robins.  294. 
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Tatlob      The  Btat.  Will.  III.,  for  encouraging  seamen  to  defend  the  ship, 

Curtis,      applies  not  to  this  case ;  it  does  not  profess  to  inquire  whether 

the  seamen  were  entitled  to  any  other  compensation  or  not. 

Neither  does  it  apply  to  wounded  sailors  merely,  but  it  is  for 

giving  a  reward  to  the  master  and  the  crew  generally,  as  well  as 

to  the  wounded.    Nor  is  the  instance  of  seamen  contributing  to 

hospitals  at  all  analogous.    Therefore  the  matter  is  left  much  at 

large,  to  be  considered  on  principle.     It  is  not  true  that  the 

writers  on  general  law  all  draw  a  conclusion  in  favour  of  the 

defendant.    The  passage  in  the  Bhodian  law,  on  which  all  the 

authorities  found  themselves,  is  highly  favourable  to  the  plaintiff, 

where  jactus  mercium  is  put  only  as  the  instance.    In  Dobson  v. 

[  *M0  ]       Wilson  f\  Lord   Ellenborouoh,  Ch.   J.  acknowledges  *that   a 

jettison  to  lighten  the  ship  is  not  the  only  foundation  of  general 

average,  but  it  must  arise  from  that,  or  something  analogous. 

The  defendant  does  not  contend  that  it  is  literally  confined  to  a 

jactus  mercium.    This  is,  in  the  very  terms  of  the  Bhodian  law, 

pro  omnibus  datum.     The  ammunition   would   not   have  been 

destroyed,  more  than  the  rest ;  it  would  all  have  been  captured 

together,  unless  for  this  exertion  against  the  enemy.     Yalin 

says,  that  the  damage  sustained  by  the  ship  and  part  of  the 

cargo,  in  fighting  to  avoid  being  taken,  and  the  expense  of  curing 

the  wounded  sailors,  are  the  subject  of  general  average.    It  is 

said  that  Yalin  and  other  foreign  jurists,  are  of  little  authority 

on  this  point,  but  the  more  the  objection  to  them,  drawn  from 

the  assertion  that  they  are  treating  only  of  the  ordinances  of 

particular  countries,  is  examined,  to  the  less  weight  will  it  be 

found  entitled.    Yalin  is  not  a  mere  commentator  on  the  French 

ordinances,  his  work   was  intended  as  a  commentary  on  the 

general  law  of  Europe ;  it  is  known  that  the  ordinance  of  Louis 

XIV.  was  a  code  compiled  from  the  laws  of  all  Europe,  by  order 

of  that  monarch ;  and  the  plaintiff  takes  his  stand  farther  back 

than  Yalin,  and  says,  that  ordinance  itself   is   an   authority. 

Yalin  I  does  not  say  that  the  repairs  of  the  ship  are,  by  parity  of 

reasoning,  from  the  instance  of  the  cure  of  the  wounded  sailors, 

general  average,  as  is  supposed  on  the  other  side:    he  puts 

several  instances,  and  says,  that  the  repairs  of  the  ship  are  sub- 

t  14  B.  R.  817,  822  (3  Camp.  480,  486).        J  Tom.  2,  liv.  3,  tit  7,  art  6. 
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stantively  one  subject  of  general  average,  though  Kuricke,  Casa      taylob 
Regis,  and  Carlo  Targa  are  of  a  different  opinion  as  to  the  repairs      odrtxb. 
of  the  ship.    Pothiert   (and  a  greater  authority  could  not  be 
cited),  agrees  with  Yalin.     Kuricke,  in  his  commentary  on  the 
third  article  of  the  fourteenth  title  of  the  Jus  Maritimum  Han- 
seaticum,  cited  above,  expressly  guards  *against  the  idea,  that       [  *641  ] 
he  was  stating  this  as  the  law  of  the  Hans  towns  only,  and  he 
lays  it  down  as  the  public  and  common  law   of  all  civilized 
Europe.!     He  says,  Hinc  est,  quod  etsi  corpora  libera  in  esti- 
mationem  et  contributionem  non  veniant  [de  jure  civili,  1.  2,  s. 
2,  ad  L  Ehod.  de  jact.]  nihilominus  communiier  dejure  maritimo 
statuatur,  quod  si  quis  nautarum   in   pugna  cum  hostibus  vel 
piratis  vulneratus,  debilitatus,  aut  occisus  fuerit,  turn  id  quod 
interest,  seu  damnum  ex  vulneratione,  debilitatione,  aut  nece, 
resultans,  ac  porro  tota  merces,  pr®tensio,  vectibilia,  et  sepultura 
defuncti,  in  grossam  Havariam,  et  communem  contributionem  ex 
navi  et  mercibus,  pro  quarum  def ensione  tot  malorum  passus  est, 
preestandam  veniat :  and  he  cites  for  it  four  different  codes.    Jus 
Marit.  Carol,  art.  28,  Philip  II.  tit.  de  Naufrag.  art.  2,  Jus  Danic. 
c.  20,  and  Statut.  Hamburg,  part  2,  tit.  14,  art.  42.    Emerigon 
says,  it  is  true,  that  the  meeting  an  enemy  is  a  peril  of  the  sea, 
and  the  subject  of  particular  average  only.    A  loss  occasioned 
by  an  hostile  ship  firing  on  the  vessel,  before  she  had  time  to 
surrender,  or  a  shot  fired  after  her  surrender,  would  certainly  be 
a  peril  of  the  sea;    but  this  is  not  that  case,   this  is  a  loss 
occasioned  by  the  voluntary  act  of  the  master  and  crew,  this 
is  not  fatal;   there   is  no  inevitable  necessity.    The  passage 
Emerigon  cites  from  Le  Guidon  does  not  necessarily  suppose  an 
engagement :  it  even  seems  not  to  contemplate  an  engagement : 
he  speaks  of  a  ship  making  water,  boarded  by  robbers,  receiving 
a  shot  (tire  a  coup  de  canon),  which  may  be  in  a  pursuit,  or  in 
order  to  bring   her  to;    it  does  not  appear  that  the  author's 
attention  was  drawn  to   this   case  of  an  engagement,  and  of 
wounds  received  by  the  ship  in  her  defence.    But  Emerigon,  § 
and  the  French  ordinance,  and  the  Hans  towns  ordinances,  and 

t  Pothier,  torn.  2,  partie  2,  s.  2,  §  C.  12,  s.  41,  Division  16,  p.  636, 

art.  144,  p.  422.  tit.  in  marg.  Matelote  BleasSs. 

t  P.  246. 
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Taylor  *also  Cleiracq,  a  great  authority  on  this  point,  and  Vinnius,  all 
Conns,  of  whom  he  cites,  all  concur  as  to  damage  done  to  the  sailors, 
[  *6*2  ]  and  only  differ  as  to  the  damage  done  to  the  vessel.  Cleiracq, 
in  his  commentary  on  the  judgments  pronounced  on  the  laws  of 
01eron,t  says,  Et  si  en  se  defendant,  ou  combatant  contre 
l'ennemy  ou  les  fourbans,  il  est  mutile,  ou  rendu  perclus  et 
inhabile  a  travailler  le  reste  de  sa  vie,  il  aura  du  pain,  tant  qu'il 
vivra,  aux  depens  du  navire  et  de  la  cargaison,  et  c'est  avarie 
grosse,  and  he  cites  Hanze  Theut.  Art.  85.  Charles  quint,  art. 
27  &  28.  Arg.  legis  secundum  Julianum  et  ibi  Barth.  et  1.  cum 
duobus  ss.  quidam  D.  pro  socio,  and  the  following  passage  from 
Grotius.  In  societate  navali  adversus  piratas  utilitas  communis 
est  ipsa  defensio.  Solent  estimari  naves,  et  quae  in  navi  sunt, 
atque  ex  his  summa  confici,  ut  damna  que  eveniunt,  in  quibus 
sunt  et  vulneratorum  impendia,  ferantur  a  dominis  navium  et 
mercium  pro  parte  quam  habent  in  ea  summa.  Et  haec  quidem, 
quaB  diximus  hactenus,  ipsi  juri  naturo  sunt  consentanea.J 
Grotius  here  is  speaking  on  the  head  of  contracts,  and  says, 
that  where  no  contract  subsists,  the  question  ought  to  be  decided 
by  natural  justice  and  natural  law.  This  is  a  strong  confirmation. 
This  and  the  laws  of  the  Hans  towns  are  cited,  because  they  are 
a  commentary  on  the  system,  the  opinions  of  legislatures  on  the 
question.  So,  a  writer  of  our  own  country  says,  "  all  extraor- 
dinary charges,  proceeding  from  endeavours  to  preserve  the  ship 
and  cargo,  and  the  damages  resulting  from  the  measures  taken 
for  that  purpose,  constitute  and  are  commonly  accounted,  a 
general  or  gross  average,  as  the  ordinance  of  Hamburgh  explains 
it  (No.  981),  of  which  expenses  and  damages,  that  ordinance 
[  *643  ]  (No.  988)  particularly  enumerates,  1.  all  *damage  that  a  ship 
suffers  in  her  apparel  and  cargo,  in  defending  her  against  an 
enemy,  privateer,  or  pirate ;  5.  what  may  be  expended  in  the 
cure,  and  extraordinary  attendance  on  either  officers  or  Bailors, 
wounded  in  defence  of  the  ship ;  and  also,  what  rewards  may  be 
promised  by  articles  to  the  widows  and  children  of  those  who 
may  unfortunately  lose  their  lives  in  the  engagement;  6.  the 
extraordinary  gratuity  which  a  master  may  have  promised  his 

t  Cleiracq,  Us  et  Coustumes  de  la         J  Grot.  De   Jur.  Bell,  et  Pacis, 
Mer.     Art.  6,  pi.  3,  p.  31.  lib.  2,  c.  12,  a.  25. 
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men,  to  animate  them  to  a  stoat  defence,  or  salvage  of  the  vessel,  t      Taylor 

Magens  adopts  this  doctrine  as  an  ordinance  of  Hamburgh ;  it      cuktis. 

is  therefore,  as  well  the  opinion  of  Magens,  as  of  an  eminent 

civilized  country.     So,  another  author,  t  commenting  on  the  9th 

article  of  the  laws  of  Oleron,  saith,  "  And  in  the  same  manner  it 

is  ordained  to  make  an  equal  contribution  for  damages  sustained 

by  rovers  and  pirates;"  [which  must  necessarily  mean  in  the 

defence,  as  all  writers  agree  that  goods  captured  by  pirates  are 

not  the  subject  of  contribution ;]  "  the  good  design  of  which  law, 

is,  to  excite  every  individual  mariner  and  other  person  in  the 

ship,  to  do  his  duty,  to  which  the  consideration  and  apprehension 

of  his  own  particular  risk  will  not  a  little  contribute."    The 

several  parts  of  this  case  must  be  divided,  and  it  is  extraordinary, 

that  the  legislature  of  Hamburgh  made  this  ordinance  contrary 

to  the  decision  cited  by  Kuricke  respecting  damage  to  the  ship. 

Emerigon  himself,  though  he  denies  that  the  damage  to  the  ship 

is  general  average,  yet  has  a  separate  section  in  which  he  calls 

matelote  blesses  general  average.     Not  a  single  writer  says  that 

seamen's  wounds  are  not  general  average.    As  for  the  expenditure 

of  powder,  it  comes  literally  within  the  term  jactus :  it  is  thrown 

overboard,  and  it  is  so  disposed  of  for  the  benefit  *of  others :  it      [  •«**  ] 

is  equally  voluntary,  as  the  throwing  over  of  goods  for  lightening 

the  ship. 

Cur.  adv.  vulL 

Gibbs,  Gh.  J.  on  this  day,  after  stating  the  pleadings  and  the 
evidence,  now  delivered  the  judgment  of  the  Court : 

The  question  in  this  case  is,  whether  the  articles  on  which  the 
plaintiffs  seek  to  recover,  do  or  do  not  fall  under  the  denomina- 
tion of  general  average,  as  it  is  understood  by  merchants  in  this 
country.  The  doctrine  of  general  average  has  its  origin  in  the 
Rhodian  law,  ut  si  }evandffi  navis  gratia  jactus  mercium  factus 
est,  omnium  contributione  sarciatur,  quod  pro  omnibus  datum 
est.  Different  countries  of  Europe  have  made  different  regula- 
tions, all  professing  to  be  founded  on  the  Rhodian  law,  and 
differing  from  each  other.     The  commentators  on  them  have 

t  Magens  on  Insurances,  vol.  i.  t  Treatise  on  the  Dominion  ol  the 

p.  64,  s.  67.  Sea,  1724,  p.  93. 
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Taylor  also  differed.  We  have  no  such  regulations  in  this  country,  and 
Curtis.  mxiBt  therefore  expound  the  law,  as  it  affects  this  question,  upon 
principle.  The  losses  for  which  the  plaintiffs  seek  to  recover 
this  contribution,  are  of  three  descriptions :  first,  the  damage 
sustained  by  the  hull  and  rigging  of  the  vessel,  and  the  cost  of 
her  repairs;  2ndly,  the  expense  of  the  cure  of  the  wounds 
received  by  the  crew  in  defending  the  vessel ;  Srdly,  the  expendi- 
ture of  powder  and  shot  in  the  engagement.  Nothing  in  foreign 
jurists  ought  to  govern  our  judgment  on  these  points,  unless 
they  have  been  sanctioned  by  received  principles,  decided  cases, 
or  the  general  usage  of  merchants.  But  we  find  none  of  these 
lights  that  might  guide  us.  We  have  been  so  long  involved  in 
wax,  that  similar  circumstances  must  have  been  of  general 
occurrence,  and  similar  claims  would  have  been  made  on  the  one 
side,  and  allowed  and  submitted  to  on  the  other,  if  they  were 
founded  in  law :  but  this  has  not  been  the  case,  these  losses 
[  *645  ]  must  therefore  *be  taken  not  to  fall  within  the  description  of 
general  average.  If,  however,  it  came  within  the  principle,  it 
would  equally  be  due  to  the  plaintiffs,  though  this  were  the  first 
instance  in  which  the  claim  had  been  preferred.  The  measure 
of  resisting  the  privateer  was  for  the  general  benefit,  but  it  was 
a  part  of  the  adventure.  No  particular  part  of  the  property  was 
voluntarily  sacrificed  for  the  protection  of  the  rest.  The  losses 
fell  where  the  fortune  of  war  cast  them,  and  there,  it  seems  to 
me,  they  ought  to  rest.  It  therefore  follows,  that  these  losses 
were  not  of  the  nature  of  general  average,  and  that  the  plaintiffs 
cannot  recover. 

The  rule  therefore  must  be  discharged. 
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EVERARD  v.   PATERSON.  i8ie. 

(6  Taunt.  646—649 ;  2  Marsh.  804.)  3fay2o. 

Where  a  submission  is  "  so  that  the  award  be  in  writing  under  the  Exchequer 
hand  of  the  arbitrator,"  t  it  must  be  shewn  in  pleading  that  the  award  Chamber. 
is  under  hand,  as  well  as  in  writing.  [  645  ] 

Where  entire  judgment  is  given  for  the  plaintiff  on  two  counts,  one 
of  which  is  bad,  the  Court  may  reverse  it  as  to  the  first,  and  affirm  it  as 
to  the  second  count. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment  of  the 
Court  of  King's  Bench,  which  had  passed  for  the  plaintiff  in  an 
action  of  debt,  wherein  the  first  count  shewed  a  submission  to 
arbitration,  so  that  the  award  were  in  writing,  made  under  the 
hands  of  the  arbitrators,  and  ready  to  be  delivered  on  or  before 
a  day  named,  and  averred  that  the  arbitrators,  in  due  manner, 
and  before  the  day  named,  duly  made  their  award  in  writing. 
The  second  count  was  debt  on  an  insimtd  computasset.  The 
defendant  below  pleaded  that  the  plaintiff  ought  not  to  maintain 
his  *action,  because  he  had  before  recovered  judgment  on  the  [  *646  ] 
same  bond :  the  plaintiff  below  replied  nvl  tiel  record,  and,  on  an 
issue  thereon  joined,  had  judgment. 

Nolan,  for  the  plaintiff  in  error,  made  two  objections ;  1st, 
that  the  award  was  not  shewn  to  be  under  the  arbitrators' 
hands ;  2ndly,  that  the  plea  of  nvl  tiel  record  did  not  answer  the 
count  on  the  insimul  computasset,  and  that  the  plaintiff  therefore 
was  bound  to  have  signed  judgment  on  the  count  which 
remained  unanswered,  and  his  omission  so  to  do  was  a  discon- 
tinuance of  the  whole  action.  As  to  the  first  point,  he  urged 
that  the  special  authority  of  an  arbitrator  must  be  strictly 
pursued,  and  shewn  in  pleading  so  to  be,  and  cited  to  that  effect 
Hodsden  v.  Harridge,\  Henderson  v.  Williamson,^  Thaire  v. 
Thaire  ;||  and  in  the  report  of  that  case  in  Palmer,  Doddbidgb,  J. 
compared  it  to  the  case  of  a  power  to  revoke  uses  by  deed  under 

f  Where   the   submission   is   in  {2  Williams's  Saunders,   61   G, 

general  terms,  the  Act  of  1889  only  note  3. 

prescribes  generally  that  the  arbi-  §  1  Str.  116. 

trators  shall  make  their  award  in  ||  2  Bo.  Rep.  183  and  243.    S.  P. 

writing.— K  C.  Palm.  109  and  112. 
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Everakd  hand  and  seal,  where  a  revocation  under  seal  only  would  be 
Paterson.  clearly  bad.  S.  P.  Gerdenfield  v.  IjmeA  Scott  v.  Scott.l  Sal- 
lows  v.  Girting. §  Columbel  v.  Columbel.  ||  1  Bo.  Abr.1T  Wright 
v.  Wakeford.W  Doe  ex  dem.  Mansfield  v.  Peach. \%  Doe,  on 
demise  of  Hotgkiss,  v.  Pearce.§§  Upon  the  second  objection,  to 
shew  that  when  the  plea  does  not  answer  the  whole  declaration, 
the  plaintiff  may  and  ought  to  sign  judgment  by  nil  dicit  for  the 
parts  which  are  unanswered,  he  cited  Woodward  v.  Robinson. \\\\ 
[  ""7  ]  Earl  of  Manchester  v.  *7aZ«.1Fir  Vincent  v.  BestonA  tl  And  that 
if  he  does  not,  but  pleads  over,  it  is  a  discontinuance,  and  he 
cannot  maintain  any  judgment  at  all.  Tippet  v.  May.\\ J  [The 
Court  expressed  a  decided  opinion  that  the  point  made  did  not 
here  arise,  for  the  plea  did  purport  to  answer  the  whole  scope  of 
the  action,  though  the  matter  pleaded,  that  the  plaintiff  had 
recovered  one  half  of  his  demand,  was  not  an  effectual  bar  to  his 
action  for  the  other  half,  and  the  plaintiff  might  have  taken 
advantage  of  the  weakness  of  the  plea  upon  demurrer,  but  if  he 
omitted  to  demur,  he  did  not  thereby  discontinue  his  action.] 

LittledaU,  contra,  contended  that  the  words  "  duly,"  and 
"  in  due  manner,"  involved  the  allegation  that  the  award  was 
made  with  those  formalities  which  the  submission  required,  and 
were  equivalent  to  an  express  averment  that  the  award  was  made 
under  the  hands  of  the  arbitrators.  If,  indeed,  the  award  were 
not  made  in  conformity  to  the  submission,  it  would  be  no  award ; 
so  that  the  bare  allegation  that  they  made  their  award,  com- 
prised an  averment  of  all  the  qualities  that  the  award  ought  to 
possess ;  or,  at  all  events,  the  omission  more  fully  to  set  out  the 
requisites,  could  only  form  an  objection  on  special  demurrer.  It 
was  a  test  of  sufficient  certainty,  if  an  issue  could  be  taken  on 
the  allegation;  and  an  issue  joined  on  a  plea  of  "no  award," 

t  Palm.  121.  §§6  Taunt.  402.      See  note  on 

X  1  Bulst.  110.  p.  634,  ante. 

$  Oro.  Jac.  277.  II II  1  Str.  303. 

||  2  Mod.  77.  HI)  1    Williams's    Saunders,    28, 

If  1   Bol.    Abr.  Arbitrament,  B.      note  3. 

page  245,  pi.  25.  ttt  1  Ld.  Ray.  716. 

tt  4  Taunt.  214.  ttt  1  Bos.  &  P.  411. 
U  15  B.  B.  361  (2  M.  &  S.  576). 
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must  be  found  for  the  defendant,  unless  the  award  produced  in     Evbrard 

evidence  possessed  all  the  requisites  of  the  submission,  for  it    paterson. 

would  not  otherwise  be  in  due  manner  made.    In  Dudlotv  v. 

WatchornJ  an  averment  that  no  writ  of  capias  ad  satisfaciendum 

was  "  duly  "  sued  out,  was  *held  to  be  satisfied  by  shewing  that      [  *648  ] 

no  writ  of  capias  ad  satisfaciendum  was  sued  out  in  such  a  manner 

as  the  practice  of  the  Court  warranted. 

(GiBBS,  Ch.  J. :  In  Dudloto  v.  Watchorn  the  word  "  duly  "  is 
followed  by  a  reference  to  the  custom  and  practice  of  the  Court :) 

It  is  unnecessary  to  aver  many  circumstances,  which  must 
nevertheless  appear  in  evidence,  being  required  by  law ;  as,  for 
example,  the  Statute  of  Frauds,!  where  by  the  1st  section, 
leases,  by  the  3rd  assignments  and  surrenders,  by  the  4th  agree- 
ments, by  the  17th  sales  of  goods,  and  by  the  statute  8  &  4  Ann. 
c.  9,  s.  1,§  promissory  notes,  must  be  made  in  writing,  and  under 
the  hand  of,  or  signed  by,  the  parties,  yet  compliance  with  the 
statutes  in  these  particulars  need  not  be  averred.  Elliott  v. 
Cooper. ||  S.  P.  Taylor  v.  Dobbins,^  there  cited.  So,  it  needs  not 
to  be  alleged  that  a  bill  of  exchange  was  made  according  to  the 
custom  of  merchants.  Ereskine  v.  Murray  A  \  S.  P.  Smith  v. 
Jarves.H  So,  in  debt  on  a  bail-bond,  it  need  not  be  averred  that 
it  was  assigned  according  to  the  form  of  the  statute.  Dawes  v. 
Patworth.§§  And  though,  in  an  anonymous  case,||||  it  was  once 
said,  that  in  pleading  a  will  of  land,  it  was  necessary  to  shew 
that  it  was  executed  according  to  the  statute,  because  a  will  is 
wholly  the  creature  of  statute,  yet  it  is  unnecessary  so  to  do,  and 
the  practice  is  universally  contrary.  (To  which  the  Couet 
assented.)  The  authority  of  the  old  cases  on  awards  is  now 
much  slighted:  moreover,  in  Thaire  v.  Tliaire,  Qardenfield  v. 
Lane,  Columbel  v.  Columbel,  and  Scott  v.  Scott,  it  appears  that 
the  requisites  were  not  in  fact  pursued  by  the  award.     The  case 

t  16  East,  39.  H  1  Str.  399. 

X  29  Oar.  II.  c.  3.    [As  to  sec.  17,  ft  2  Ld.  Eaym.  1542. 

seo  the  Salo  of  Goods  Act,  1893.]  \X  Ibid.  1484. 

§  Rep.  45  &  46  Vict.  c.  61,  8.  96.  §§  Willcs,  408. 

||  2  Ld.  Eaym.  1376.  Ill  Salk.  519,  pi.  17. 
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Evcbasd.     of  Henderson  v.  Williamson  occurred  so  soon  after  the  statute 

V. 

Patkbsok.  4  Ann.  c.  16,  for  special  demurrers,  that  the  Court  may,  in  their 
[  *649  ]  decision  on  *a  general  demurrer,  have  conformed  to  the  earlier 
cases,  though  the  objection  taken,  in  truth,  only  went  to  the 
form.  In  BowdeU  v.  Parsons^  the  Court  of  King's  Bench  held 
that  by  this  statute  an  averment  of  request  might  be  dispensed 
with,  and  that  the  Court  should  give  judgment  according  to  the 
very  right  of  the  cause,  by  the  aid  of  which  right  this  Court  may 
also  affirm  the  present  judgment  for  the  plaintiff. 

Nolan,  in  reply : 

The  authority  of  Doddridge,  the  author  of  Shepherd's  Touch- 
stone, is  of  great  weight.  The  case  of  The  King  v.  Lyme  Regis,l 
where  the  effect  of  the  words  "  duly  elected "  underwent  much 
discussion,  and  it  was  held  that  they  did  not  supply  the  place  of 
an  allegation  of  the  circumstances  of  the  election,  disposes  of 
the  argument  raised  on  the  words  "duly,"  and  "in  due 
manner :  "  but,  secondly,  if  the  word  "  duly,"  standing  by  itself, 
would  suffice,  yet  the  plaintiff  himself  explains  what  he  thereby 
means,  by  adding  the  words  "  in  writing,"  and  thereby  impliedly 
excluding  from  the  award  the  character  of  being  under  the 
arbitrator's  hand.  In  four  of  the  cases  cited  the  fact  how  the 
award  is  made  no  otherwise  appears  than  on  the  pleadings. 
The  case  in  1  Bo.  Ab.  225,  is  distinct  from  Thaire  v.  Thmrt, 
and  is  therein  cited.  Wherever  a  special  authority  is  created, 
those  who  give  it,  have  the  right  to  annex  to  it  their  own  terms, 
and  a  compliance  with  them  is  matter  of  substance,  and  must  be 

shewn  in  pleading. 

Cur.  adv.  vult. 

On  this  day  Gibbs,  Ch.  J.  delivered  the  opinion  of  the  Court, 
that  the  plaintiff  in  error  was  entitled  to  reverse  the  judgment, 
so  far  as  it  respected  the  first  count ;  but  that  the  defendant  in 
error  was  entitled  to  maintain  his  judgment  on  the  last  count. 

t  10  East,  359.  X  1  Doug.  79. 
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RINGER  v.  JOYCE.  isib. 

(1  Marsh.  404—406.)  Jan'  2h 

Where  an  arbitrator,  haying,  by  mutual  agreement  of  the  parties,  r  404  1 
closed  his  examination,  refuses  the  application  of  the  defendant's 
attorney  for  another  hearing,  and  makes  his  award ;  the  Court  will  not 
eet  aside  the  award,  on  the  affidavit  of  the  defendant's  attorney,  that  he 
is  in  possession  of  evidence  which  would  repel  that  on  which  the  award 
was  founded. 

Mr.  Serjt.  Best  had  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause,  why  the  award  of  the  arbitrator,  to  whom  this 
cause  had  been  referred,  should  not  be  set  aside.  The  action 
was  brought  for  work  and  labour,  and  was  referred  to  the  arbi- 
tration of  a  gentleman  at  the  Bar,  before  whom  the  parties  met 
at  three  different  times.  The  third  meeting,  it  was  agreed, 
should  be  the  last ;  when  all  the  evidence  on  both  sides  was  to 
be  produced.  At  that  meeting,  the  plaintiff  laid  certain  accounts 
before  the  arbitrator,  on  which  the  award  was  founded.  The 
•defendant's  attorney  afterwards  applied  to  the  arbitrator  for  [  *405  ] 
another  hearing,  alleging,  generally,  that  he  was  in  possession  of 
fresh  evidence,  which  would  counterbalance  the  effect  of  the 
accounts  produced  by  the  plaintiff.  The  arbitrator,  however, 
refused  the  application,  on  the  ground  that  he  could  not,  with 
regularity  or  propriety,  comply  with  it.  The  present  motion 
was  made  on  the  affidavit  of  the  defendant's  attorney,  which 
stated  that  he  was  not  aware  of  the  nature  of  the  accounts  which 
had  been  produced,  and  that  he  had  evidence  sufficient  to  out- 
weigh them. 

Mr.  Serjt.  Vaughan  was  to  have  shewn  cause,  but  the  Court 
called  upon  Mr.  Serjt.  Best  to  support  his  rule.  He  said  that,  if 
arbitrators  might  reject  evidence  thus  offered  to  them,  the  chief 
object  of  references  would  be  frustrated ;  that  object  being,  that 
the  arbitrator  might  investigate  facts,  which  the  Court  and  jury 
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Rinoeb  had  not  time  to  do  at  Nisi  Priiis.  It  was  common,  he  said,  for 
Joyce.  the  Judge  at  Nisi  Prius  to  call  up  a  witness  and  examine  him, 
after  the  counsel  had  closed  his  case ;  and  there  were  many 
things  which  it  would  be  dangerous  to  lay  before  a  jury,  which 
might,  with  perfect  safety,  be  submitted  to  a  barrister  of  eminence 
and  discretion,  as  the  arbitrator  in  the  present  instance  was. 
The  arbitrator,  however,  had  conceived  that  he  had  no  authority 
to  receive  this  fresh  evidence,  but  he  contended  that  he  ought  to 
have  an  opportunity  of  reconsidering  his  award. 

Gibbs,  Ch.  J. : 

I  am  by  no  means  of  opinion  that  the  arbitrator  in  this  case 
has  made  any  mistake.  Every  case  of  this  kind  must  stand  on 
its  own  ground,  and  the  arbitrator  must  use  his  own  discretion, 
whether  he  will  grant  another  hearing  or  not.  In  the  present 
case,  it  was  agreed  that  the  third  meeting  should  be  the  last, 
and  at  that  meeting  there  was  nothing  said  respecting  any  fresh 
[  *406  ]  evidence  : — If  any  such  existed,  it  *should  have  been  explicitly 
stated  to  the  arbitrator,  as  a  reason  for  deviating  from  the 
regular  course.  The  arbitrator's  answer  to  the  application  was, 
that  he  could  not  with  propriety  comply  with  it ;  and  as  he  was 
to  judge  for  himself,  I  think  that,  on  that  ground,  he  was  fully 
justified.  But  the  case  is  defective  in  another  point ;  for  the 
defendant's  attorney  states  that,  by  this  new  evidence,  the  effect 
of  the  plaintiff's  accounts  would  be  destroyed.  Now  he  could 
only  know  that  from  the  defendant,  and  therefore,  before  we  set 
aside  this  award,  we  should,  at  all  events,,  have  required  an 
affidavit  of  the  defendant  himself. 

Per  Curiam  :  Rule  discharged  tcith  costs. 
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MOKRIS  v.  HERBERT.  uu. 

(1  Price,  245.)  Ja^Sl. 

A  variance  in  the  body  of  the  copy  of  process  from  the  writ  itself  is        [  245  ] 
fatal,  and  subversive  of  the  process,  and  subsequent  proceedings. 

Ta  unton,  W.  E.  now  shewed  cause  against  a  rule  obtained 
last  Term  by  Holt,  to  set  aside  the  writ  of  quo  minus,  recently 
issued  in  this  cause,  for  an  irregularity  in  being  tested  in  the 
name  of  Sir  Archibald  Macdonald.t  He  submitted,  that,  as  the 
writ  itself  was  correct,  an  immaterial  inaccuracy  in  the  mere 
copy  of  a  process,  calculated  only  to  bring  a  party  before  the 
Court,  was  no  ground  for  setting  aside  the  proceedings.  Similar 
objections  have  been  over-ruled.  In  Steel  v.  Campbelll  the 
notice  at  the  foot  of  a  copy  of  process,  tested  the  28th  of 
November,  in  the  49th  year  of  the  King,  required  the  de- 
fendant to  appear  on  the  20th  of  January,  1808,  and  the  Court 
holding  the  mistake  to  be  immaterial  and  harmless,  refused  to 
set  aside  the  proceedings.  Here  the  informality  is  not  calculated 
to  mislead,  and  is  less  absurd  and  material  than  the  error  in 
that  case. 

On  the  other  side  it  was  said,  that  as  a  defendant  derived 
his  knowledge  of  the  correctness  of  a  writ  solely  from  the  copy 
served,  it  was  necessary  that  it  should  be  perfect ;  and  if  it  were 
defective  it  must  be  inoperative. 

Thomson,  Chief  Baron : 

The  real  ground  of  objection  here  is,  that  if  the  original 

writ  be  correct,  this  is  not  a  true  copy,  and  that  objection  is 

conclusive. 

Rule  absolute,  with  costs. 

t  As  modern  cases  upon  the  mate-      Board  ( 1 882)  47  L.  T.  439,  and  McNay 
riality  of  the  name  in  the  teste,  see      v.  Alt  (1892)  66  L.  T.  832.— li.  C. 
Pleasants    v.    East    Dertham    Local  J  10  B«  K-  5^7  C1  Taunt.  424). 
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1815.  DAWSON  v.  THE    DUKE   OF  NORFOLK. 

Jan* 27'  (1  Price,  246-253.) 

I  246  ]  De  facto  enjoyment  of  common  for  even  more  than  twenty  years  is  not 

such  an  adverse  enjoyment  as  will  authorize  the  presumption  of  a  grant, 
if  circumstances  of  difficulty  in  preventing  trespass  appear,  from  the 
extent  of  the  common,  want  of  fences,  or  any  other  cause  which  may 
render  it  attributable  to  encroachment,  or  came  de  vicinage. 

This  was  an  action  brought  on  a  feigned  issue,  by  way  of 
appeal  from  the  determination  of  the  commissioners  under  an 
Act  for  inclosing  lands  in  the  parish  of  Greystoke  in  the  county 
of  Cumberland,  to  ascertain  the  extent  of  the  right  of  common 
claimed  by  the  plaintiff  in  respect  of  his  customary  tenement  in 
the  manor  of  Matterdale. 

The  terms  of  the  issue  were,  whether  the  plaintiff  was  entitled 
to  common  on  the  waste  of  Hutton  Soil,  beyond  the  limits  of 
that  part  of  it  called  Westermelfell. 

It  was  tried  at  the  last  Carlisle  Lammas  Assizes,  before  Mr. 
Justice  Bayley. 

The  plaintiff's  witnesses,  some  of  whom  were  very  old,  proved 
acts  of  exercise  of  commonable  rights,  by  him  and  his  ancestors, 
as  far  back  as  living  memory  extended,  by  turning  their  cattle 
on  parts  of  the  common  which  were  not  within  the  limits  of 
Westermelfell,  and  they  were  seen  depasturing  thereby  the 
witnesses  on  many  occasions. 

On  the  other  side  they  put  in  a  judgment  on  a  verdict  found 
in  the  year  1665,  by  a  special  jury,  after  a  view,  defining  the 
right  of  the  customary  tenants  of  Matterdale,  by  which  their 
right  of  common  on  Hutton  Soil  was  restricted  to  the  limits  of 
[  *247  ]  Westermelfell.  That  restriction  was  also  further  *established 
by  a  similar  verdict  in  a  cause  of  the  tenants  of  Matterdale, 
against  the  Lord  of  the  Manor  of  Hutton  Soil,  on  an  issue  as  to 
their  right  on  Westermelfell  and  Redmire,  directed  by  the  Court 
of  Exchequer,  on  a  bill  filed  by  them  against  the  Lord,  to  enjoin 
him  distraining  on  their  cattle  commoning  on  Hutton  Moor, 
Westermelfell  and  Redmire,  and  which  was  tried  at  Carlisle, 
before  Sir  Thomas  Powell,  in  1685. 
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At  Nisi  Prius,  the  Judge  told  the  jury,  that  he  was  of  opinion,      Dawson 
that  the  evidence  on  the  part  of  the  plaintiff  was  not  sufficiently    the  duke 
strong  to  warrant  the  presumption  of  a  grant  in  his  favour,  0P  NoBFOLK- 
subsequent  to  the  period  when  his  right  of  common  had  been 
defined  by  the  former  verdicts ;  and  that  he  thought  the  usage 
put  in  proof  by  the  plaintiff,  must  be  considered  by  them  as 
referrible  to  encroachment  only;    and    the    Jury  returned  a 
verdict  for  the  defendants. 

Last  Michaelmas  Term  Scarlett  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  a  misdirection  of  the  Judge. 

Topping,  Raine,  and  Littledale,  now  shewed  cause;  insisting, 
that  the  case  had  been  fairly  and  properly  left  to  the  jury  on 
the  facts  in  evidence.  The  learned  Judge  was  not  bound  to 
direct  the  jury  to  find  a  new  grant  conclusively.  He  told  them, 
if  they  should  find  that  the  plaintiff  had  a  right  beyond  the 
limits  of  Westermelfell,  they  were  to  ascertain  how  far  that 
right  extended.  The  plaintiff  could  only  establish  a  right  of 
common  on  *Hutton  Moor  generally,  by  very  strong  evidence  [  *248  ] 
of  such  an  adverse  exercise  of  it  as  might  be  deemed  an  assertion 
of  an  independent  claim,  and  would  be  considered  worth  being 
noticed  by  those  whose  interest  it  affected:  and  not  such  an 
enjoyment  as  this  on  so  extensive  a  waste  as  Hutton  Soil,  cover- 
ing 3,500  acres,  from  which  the  defendant  could  not  have  driven 
the  plaintiff's  cattle  entirely,  as  he  had  a  right  of  common  on 
that  part  of  it  called  Westermelfell;  and  there  is  nothing  to 
prevent  cattle  straying  all  over  the  common.  The  limits  of  the 
three  districts,  Hutton  Soil,  Bedmire,  and  Westermelfell,  are 
certainly  not  ascertained,  but  the  onus  of  shewing  the  boundary 
lay  on  the  plaintiff. 

As  to  a  subsequent  grant,  there  are  no  traces  of  any  such 
thing ;  and  certainly  the  exercise  of  right  relied  on  by  the 
plaintiff  is  not  sufficiently  cogent  to  constrain  a  presumption 
of  one,  but  is  more  reasonably  referrible  to  usurpation,  license, 
or  vicinage;  there  can  be  no  reasonable  ground  therefore  for 
a  new  trial.  The  Judge  has  expressed  no  dissatisfaction  with 
the  verdict.  There  has  been  no  misdirection  in  point  of  law ; 
and  the  direction  and  the  finding  are  not  inconsistent  with  the 
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Dawson      evidence  in  the  cause ;  on  the  contrary,  if  it  had  been  otherwise, 
the  duke    we  should  have  tendered  a  bill  of  exceptions. 

OF  NOBFOLK. 

Scarlett  and  Richardson,  in  reply,  observed,  that  the  founda- 
tion of  the  motion  had  been  avoided  in  argument,  which  was 
not,  that  the  Judge  was  bound  to  have  directed  the  jury  con- 
[  *249  ]  clusively  to  presume  *a  grant,  but,  that  he  should  have  left  it 
to  the  jury  to  have  so  done,  if  they  thought  proper,  and  if  the 
plaintiffs  evidence  would  have  justified  such  a  presumption ;  and 
that  he  should  not  have  directed  them  expressly  the  other  way, 
as  he  had  done,  giving  too  much  weight  to  the  old  decision,  and 
too  little  to  the  plaintiff's  evidence. 

The  whole  proof  of  enjoyment  and  boundary  was  entirely  and 
strongly  in  favour  of  the  plaintiff.  The  Commissioners  never 
have  defined  the  limits  of  what  they  called  Westermelfell,  and 
therefore  we  were  under  the  necessity  of  framing  the  issue 
generally,  as  to  the  right  beyond  the  limits.  At  all  events  we 
gave  evidence  of  exercising  a  right  of  common  on  certain  spots 
where  Westermelfell  certainly  did  not  extend,  whatever  might  be 
its  limits.  They  put  in  a  map,  which  they  did  not  prove  ;  and 
we  were  entitled  to  presume  Westermelfell  extended  to  parts  of 
this  tract  of  common  which  they  could  not  shew  to  be  without 
the  boundary.  Mr.  Justice  Bailey  was  struck  with  our  evidence 
of  enjoyment,  which,  had  the  document  produced  by  them  not 
interfered,  would  certainly  have  been  held  sufficient  to  have 
given  us  a  verdict ;  but  the  record,  although  one  hundred  and 
thirty  years  old,  a  period  within  which  a  subsequent  grant  might 
most  fairly  have  been  presumed,  and  another  difficulty  which 
occurred  to  his  Lordship  of  a  customary  tenant  being  incompetent 
to  receive  a  grant,  determined  him  the  other  way. 

But  a  customary  tenant  certainly  may  receive  a  grant,  as  a 
grant  to  him  would  be  considered  a  grant  to  the  lord ;  and  the 
[  *250  J  law  would  enforce  it  *against  the  grantor,  as  a  grant  to  the 
customary  tenant  through  the  medium  of  his  lord.  The  learned 
Judge  observed,  "  the  counsel  for  the  plaintiff,  say,  as  to  the 
usage  without  Westermelfell,  there  may  be  a  grant ;  but  there 
can  be  no  grant  to  the  tenant ;  it  must  be  to  the  lord ;  but  if 
there  was  such  a  grant,  it  must  have  been  by  deed,  and  there 
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would  probably  be  some  traces  of  it."  But  surely  no  one  can  Dawson 
suppose  that  the  rule  of  law,  which  authorizes  the  presumption  the  dukr 
of  a  grant  after  twenty  years'  possession,  conscientiously  requires  0F  NoBFOLK 
to  be  supported  by  the  fact  of  an  actual  grant  having  ever 
existed.  It  is  in  itself  a  fiction,  created  for  the  sake  of  peace 
and  security,  that  by  so  long  an  enjoyment  disputes  may  be 
obviated.  But  when  it  was  pressed  on  the  jury,  that  the  feeding 
sheep  between  Ketty  Mire  and  Tarn  Moss,  indisputably  out  of 
the  limits  of  Westermelfell,  and,  in  one  instance,  herding  milch 
cows  even  beyond  Redmire,  were  sufficient  to  enable  the  jury  to 
presume  a  grant,  the  Judge  observed,  that  such  acts  might  be 
attributable  to  encroachment.  But  if  they  had  origin  in  en- 
croachment, it  would  be  an  adverse  exercise  of  right,  and  would 
authorize  of  itself  the  presumption  of  a  grant,  and  for  that 
reason  also  there  was  here  a  misdirection  on  the  evidence.  In 
Campbell  v.  Wilson ,t  the  Court  held  that  a  grant  might  be  pre- 
sumed from  twenty  years'  enjoyment  of  a  right  of  way,  although 
six  years  before  the  commencement  of  such  a  right  all  former 
ways  had  been  extinguished  by  Commissioners  under  an  In- 
closure  Act.  Lord  Ellenborough,  on  a  similar  question  in  the 
*Court  of  King's  Bench,  attributed  to  Lord  Kbnyon,  the  [  *25i  ] 
emphatic  dictum,  that,  rather  than  disturb  a  long  enjoyment, 
he  would  presume  twenty  Acts  of  Parliament.!  Holcroft  v. 
Heel  §  was  a  very  strong  case  of  presumption,  because  the  grant 
presumed  was  of  a  right  of  market,  which  must  have  proceeded 
from  the  Crown,  and  would  therefore  have  been  of  record. 

Thomson,  Chief  Baron : 

It  is  clear,  that  in  1685  no  such  right  existed  as  is  now  claimed 
by  the  plaintiff ;  and  if  he  has  any  such  right  it  must  therefore 
have  been  acquired  subsequently  to  that  period ;  and  however 
improbable  that  may  be,  yet  it  might  certainly  have  been  the 
fact ;  and  a  clear  indisputable  exercise  of  a  right  of  common 
would  have  been  considered  as  proving  it ;  but  the  evidence  in 
this  case  does  not  seem  to  me  sufficient  to  warrant  such  a  pre- 
sumption ;  and  therefore  it  was  properly  left  to  the  jury  to  say 

t  7  B.  B.  462  (3  East,  294).  East,  334,  333. 

J  Lady  Dartmouth  y.  Roberta,  16  §  1  Bos.  &  P.  400. 
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Dawson  whether  it  was  not  attributable  to  usurpation.  I  observe,  that 
THEri)uiLE  *^e  evidence  of  the  exercise  of  the  right  on  other  parts  of  the 
of  Nobpolk.  common  than  Westermelfell,  is  on  parts  of  Hutton  Moor  imme- 
diately adjoining  it.  The  Judge  did  not  advise  the  jury  to 
presume  a  grant,  because  it  did  not  appear  that  the  turning  of 
the  plaintiff's  cattle  on  the  common  was  generally  known  to 
those  who  had  been  trespassed  on,  and  on  that  ground  he  left 
it  properly  to  the  jury,  whether  it  was  not  an  encroachment 
negativing  the  right,  and  I  see  no  reason  for  disturbing  the 
verdict. 

[  252  ]       Graham,  Baron : 

The  ground  of  this  application  is,  that  the  direction  of  the 
Judge  deprived  the  jury  of  the  free  exercise  of  their  judgment. 
He  intimated  his  opinion,  that  the  enjoyment  proved  did  not 
warrant  the  presumption  of  a  grant ;  and  left  it  rather  to  be 
considered  whether  it  was  not  a  turning  on  the  common, 
amounting  to  encroachment — a  trespass  not  effectually  to  be 
guarded  against. 

The  plaintiff  has  taken  the  onus  of  proving  a  right  on  other 
parts  of  the  common  than  Westermelfell ;  and  it  is  clear  that 
he  exercised  a  right  beyond  the  boundaries  of  that  part  of  the 
moor ;  because  he  proved  having  done  so  on  Tarn  Moss,  which 
is  beyond  what  the  decree  calls  Westermelfell.  But  then  it 
must  be  taken  to  be  permissively,  because  it  was  neither  possible, 
nor  worth  while,  to  keep  stray  cattle  off  these  wild  places.  I 
consider  it  therefore  to  have  been  an  exercise  of  a  right  of 
common  per  cause  de  vicinage,  because  there  was  no  obstacle  to 
impede  encroachment.  No  one  disputes  the  authority  of  the 
cases  cited.  The  boundaries  of  Westermelfell  were  not  clearly 
ascertained,  nor  is  it  likely  they  should  be  so.  I  am  there- 
fore of  opinion  that  the  direction  was  right,  and  the  verdict 
proper. 

Wood,  Baron : 

I  entirely  concur  in  the  same  opinion.  As  the  only  ground  of 
the  application  is  misdirection,  it  is  the  only  one  I  shall  con- 
sider.    In  1685  it  is  pretty  clear  that  the  tenants  of  Matter- 
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dale  had  no  right  to  turn  cattle  on  any  part  of  the  common      Daw3on 
except  Westermelfell.  The  duke 

On  the  present  trial,  an  exercise  of  right  beyond  Westermelfell  op  NoBFOLK* 
was  shewn,  and  such  an  exercise  might  perhaps,  in  some  cases,       t   °  J 
be  evidence  of  a  grant. 

I  abide  by  the  Judge's  report,  and  not  by  what  counsel  state 
from  their  briefs.  And  as  from  that  it  appears,  that  he  left  it 
to  the  jury,  to  say  whether  the  plaintiffs  exercise  of  the  right 
was  referrible  to  usurpation  or  otherwise,  I  think  it  was  rightly 
left  to  them ;  and  in  expressing  his  opinion  to  be  against  the 
presumption  of  a  grant,  I  cannot  say  that  he  has  done  wrong. 

Kichards,  Baron: 
I  am  entirely  of  the  same  opinion,  for  the  reasons  already 


given. 


Rule  discharged. 


HEKVEY  and  Others  v.  MCLAUGHLIN  and  Others.       isis. 

(1  Price,  264—273.)  Feb-  9- 

A  bequest  oyer  in  case  of  the  death  of  a  devisee  generally,  and  not  r  254  1 
expressly  referrible  to  any  certain  time  or  event  within  or  before  which 
such  dying  must  occur  to  give  effect  to  the  remainder — held  not  neces- 
sarily to  refer  to  a  dying  in  the  lifetime  of  the  testator ;  but  will  be 
construed  so  as  to  give  effect  to  such  an  intention  on  the  part  of  the 
testator  as  may  be  presumed,  from  the  language  of  the  will,  to  have 
been  his  object.  Thus  a  bequest  of  personal  property  to  A.  for  life, 
remainder  to  her  three  children  in  equal  shares,  and  in  case  of  the  death 
of  either  or  any  of  them,  the  share  of  such  so  dying  to  go  to  their 
children,  is  a  vested  interest,  subject  to  be  divested  if  either  of  the 
legatees  in  remainder  die  during  the  life  of  the  particular  tenant ;  and 
his  share  then  becomes  the  property  of  his  children,  and  not  of  his 
personal  representatives. 

Mary  Pashley,  by  her  will,  dated  the  18th  of  August,  1789, 
gave  and  bequeathed  "  unto  Henry  M'Laughlin,  his  executors 
or  administrators,  800Z.  Old  South  Sea  Annuities,  and  8001. 
New  South  Sea  Annuities,  upon  trust,  to  pay  the  interest, 
dividends,  and  produce  thereof,  to  Eleanor  Todd,  the  wife  of 
Abraham  Todd,  for  her  natural  life,  such  dividends  and  produce 
to  he  for  her  own  sole  and  separate  use  ;  "  and  from  and  imme- 
diately after  the  death  of  the  said  Eleanor  Todd  she  gave  the 
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Hervey      said  two  sums  "  to  George,  Eleanor,  and  Elizabeth,  the  three 

M'Laugh-    children  of  the  said  Eleanor  Todd,  to  be  divided  among  them 

LIK"         in  equal  shares,  and  in  case  of  the  death  of  either  of  them  the 

£  *266  ]  share  of  such  as  may  die  to  go  to  and  ^belong  to  the  children,  or 
child,  if  but  one,  of  the  persons  so  dying"  There  was  also  a 
general  residuary  bequest  to  the  children  of  the  said  Eleanor 
Todd,  the  tenant  for  life,  and  the  testatrix  appointed  the  defendant 
Henry  M'Laughlin,  her  executor. 

The  testatrix  died  in  1792.  Eleanor  Todd  (the  tenant  for 
life)  died  on  the  22nd  of  November,  1810,  unmarried.  George 
Todd,  one  of  the  three  children  of  Eleanor  Todd,  the  tenant  for 
life,  died  in  her  life-time,  leaving  his  wife  Frances,  him  surviving, 
and  two  children,  John,  and  Elizabeth,  the  other  plaintiffs, 
infants.  Eleanor  Todd,  another  of  the  children  of  Eleanor 
Todd,  the  tenant  for  life,  married  Tobias  Wheatley,  who  died. 
She  then  married  Francis  Joseph,  and  died  in  the  life-time  of 
her  mother,  without  issue,  leaving  her  said  husband  Francis 
(one  of  the  defendants)  who  administered  to  her  effects. 

Elizabeth,  the  other  of  the  three  children  of  Eleanor  Todd, 
the  first-named  plaintiff  in  the  cause,  married  George  Hervey, 
and  by  a  settlement  made  previous  to  her  marriage,  assigned 
her  interest  in  the  two  sums  of  800Z.  to  the  defendants  Richard 
Allaway  and  Henry  M'Laughlin,  on  certain  trusts.  George 
Hervey  afterwards,  in  the  life-time  of  Eleanor  Todd  the  tenant 
for  life,  died,  leaving  his  wife,  without  issue,  and  having  pre- 
viously sold  his  wife's  share  and  interest  in  the  legacy  to  William 
Mercer,  another  of  the  defendants.  Elizabeth  Hervey  on  his 
death  administered. 

On  the  death  of  M'Laughlin  intestate,  Elizabeth  Hervey  took 

1  *266  ]  out  letters  of  administration  de  bonis  *non,  on  the  behalf  of 
herself,  and  the  other  plaintiffs,  John  and  Elizabeth,  the  infant 
children  of  George  Todd,  and  Frances  his  wife,  one  of  the 
defendants  in  the  present  suit,  and  afterwards  filed  a  bill  against 
the  representatives  of  the  said  Henry  M'Laughlin,  the  said 
Richard  Allaway,  the  said  William  Mercer,!  Francis    Joseph, 

1814.  t  ^°  cau8e  b^  come  on  this  day      bad  been  referred  by  the  decree  of 

for  further  directions  on  the  Deputy      the  Court,  in  the  usual  course,  to 

Nov. 21.        Hemcmbrancer's  report,  to  whom  it      make  the  necessary  inquiries;   but 
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and  Frances  Todd,  praying  that  the  defendants  might  set  forth      Hervey 
their  several  claims  on  the  personal  estate  of  the  testatrix,!  and    M'Lauoh- 
that  what  might  be  found  due  to  the  plaintiff  Elizabeth  Hervey,         hIV- 
might  be  paid  to  her ;  and  that  so  much  of  the  two  sums  of  800Z. 
as  should  appear  to  be  due  to  the  other  plaintiffs,  the  infant 
children  of  the  said  George  Todd,  might  be  laid  out  to  accumulate 
till  they  should  attain  the  age  of  twenty-one. 

All  proper  parties  having  been  ultimately  brought  before  the  ■***.  9- 
Court,  the  Deputy  Eemembrancer  having  made  his  report,  and 
the  cause  now  coming  on  *for  further  directions  ;  the  question  [  *267  ] 
was  stated,  and  admitted  to  be,  whether  the  words  of  the  will 
distinguished  by  italics  were  referrible  to  the  death  of  either  in 
the  life-time  of  the  testatrix,  or  of  the  tenant  for  life :  being  the 
criterion  for  deciding  the  claim  as  between  the  widow  of  George 
Todd  on  one  side,  and  his  infant  children  on  the  other. 

Martin  and  Buck,  for  the  plaintiffs,  premised,  that  there 
being  no  case  to  be  found  in  point,  the  Court  must  be  guided  by 
analogy,  and  the  most  natural  construction  of  the  words  :  giving 
effect  as  far  as  possible  to  the  intention  of  the  testatrix.  They 
cited  a  case  of  Hallifax  v.  Wilson  t  as  affording  a  rule  of  con- 
struction applicable  to  this  case.  There  the  Master  of  the 
Bolls  said,  that  the  question  was,  on  what  event  the  shares  of 
the  nephew  and  nieces  were  to  go  over,  and  gave  it  as  his  opinion, 
that  the  period  appointed  for  payment  of  the  legacies  was  the 
time  to  which  the  subsequent  words,  creating  a  contingency, 
should  be  construed  to  refer. — So  here,  the  death  of  Eleanor  Todd 
(the  mother),  was  the  time  of  payment  of  the  legacies,  and  to 
that  period  the  dying  of  the  legatees  must  be  referrible  on  the 

the  person  interested  under  the  shares  had  vested  in  interest,  and 
assignment,  on  the  marriage  of  were  therefore  transmissible  to  the 
Elizabeth  Todd,  not  having  been  representatives  of  the  original  lega- 
made  a  party,  the  Court  ordered  it  tees,  who  had  died  in  the  lifetime  of 
to  stand  over  till  a  supplemental  bill  the  tenant  for  life.  The  report 
should  be  filed  for  that  purpose.  declared  that  one  third  part  belonged 
+  The  defendant,  Francis  Joseph,  to  the  plaintiffs,  Joseph  and  Eliza- 
claimed  the  share  of  his  late  wife  beth  Todd ;  another  to  the  defendant 
Eleanor,  and  Frances  the  widow  of  Francis  Joseph ;  and  the  other  to  the 
George  Todd,  the  share  of  her  late  plaintiff  Elizabeth  Hervey. 
husband;     submitting     that    such         t  10  E.  B.  146  (16  Vesey,  168). 
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Hervet  principle  laid  down  in  the  case  cited.  Then  it  was  that  the 
M'Laugh-  interest  in  the  legacies  first  vested,  and  consequently  the 
LIN-  children  of  the  legatee  dying  before  the  period  when  the  be- 
quest subject  to  the  life-interest  of  Eleanor  Todd  (the  mother), 
became  payable,  must  be  considered  as  entitled  to  the  share 
of  the  party  so  dying,  which,  in  that  event,  was  expressly  de- 
vised over  to  them  :  and  not  the  personal  representative  of  such 
legatee. 

f  2fi8  ]  Simpkinson,  for  the  defendants  Francis  Joseph  and  Frances 

Todd,  admitted  that  the  point  depended  on  the  time  when  the 
three  children  of  Eleanor  Todd  (the  tenant  for  life),  took  an 
interest  in  the  sums  bequeathed.  He  observed,  that  it  had  been 
conceded,  that  if  the  terms  of  the  bequest  had  not  gone  farther 
than  the  words  "  to  be  divided  between  them  in  equal  shares, "  the 
legacy  would  have  vested.  The  difficulty  therefore  occurs  on  the 
clause  giving  the  shares  of  such  as  should  die  to  the  survivors, 
speaking  of  a  certain  event  in  a  contingent  phrase :  and  the  Court 
are  called  on  to  say  what  is  the  true  construction  of  those  words 
so  inaccurately  employed.  In  Hinckley  v.  Simmons,^  a  bequest 
to  one,  and  in  case  of  her  death  over,  was  held  to  be  an  absolute 
bequest,  and  so  in  the  case  of  Loivfield  v.  Stoneham  there  cited 
from  Strange,  Cambridge  v.  Rous,l  and  Webster  v.  Hale. §  He 
then  submitted,  that  the  dubious  clause  in  this  will  must  be 
resolved  according  to  the  general  rule  established  by  the  cases, 
and  if  so,  that  the  dying  in  this  case  would  be  referrible  to  the 
death  of  the  testatrix;  and  adverted  to  the  decisions  in  the 
margin,  !|  where  it  had  been  held  that  bequests  over,  on  the 
death  of  legatees,  without  fixing  a  determinate  period,  must  be 
construed  to  apply  to  the  death  of  the  testator.     In  Perry  v. 

[  *269  ]  Woods ^  though  there  was  a  previous  *estate  for  life,  and  the 
tenant  for  life  survived  those  in  remainder,  yet  that  remainder 
was  held  to  be  a  vested  interest,  and  divisible  among  the  repre- 
sentatives of  the  remaindermen  on  the  death  of  the  particular 

t  4  Ves.  160.  1  P.  Wms.  96;   Rose  v.  Hill,  3  Bur. 

{6R.R.  199  (8  Ves.  12).  1881 ;  Boebuck  v.  Dean,  2  Ves.  junr. 

§    7  R.  R.  103  (8  Ves.  410).  265.  and  4  Brown,  403. 

||  Strinyer  v.  Phillips,  1  Eq.  C.  Abr.  f  3  Ves.  204. 
292;   Ld.  Bindon  v.  Earl  of  Suffolk, 
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tenant,  Maberly  v.  Strode,  t  and  Brown  v.  Bigg  I  were  cited  to      Hervby 
the  same  point.    In  the  latter  the  bequest  over  to  Elizabeth    M'Lauqh- 
Bigg,  the  child  of  one  of  the  testator's  nephews,  was  held  to         LIN- 
have  vested  in  her,  and  was  decreed  to  her  representatives  not- 
withstanding she  died  in  the  life-time  of  the  previous  tenant  for 
life.     In  the  case  of  HaUifax  v.  Wilson,  cited  for  the  plaintiffs, 
the  bequest  there  was  given  to  the  legatees  expressly  at  the  age 
of  twenty-one,  and  to  be  payable  after  the  death  of  tenant  for 
life. 

At  all  events,  and  whatever  be  considered  to  be  the  true  con- 
traction of  the  uncertain  and  inaccurate  part  of  this  will,  the 
defendant  Francis  Joseph,  whose  wife  took  an  absolute  interest, 
and  left  no  child  to  take  in  the  event  of  her  dying,  is  entitled  to 
her  share.  In  Harrison  v.  Foreman^  it  was  held  that  a  vested 
interest  remains  vested,  if  the  contingency  upon  which  it  is  to  be 
divested  never  happens,  as  much  as  if  the  contingency  had  never 
been  annexed  to  it ;  and  in  Smither  v.  WiUock  \]  where  the  devise 
over  of  personal  estate  was  to  several,  and  in  case  of  the  death 
of  either  during  the  life  of  the  tenant  for  life,  to  be  divided 
between  his  children,  it  was  held  not  to  be  divested  on  his 
•dying  in  her  life-time  without  children,  the  event  never  having  [  *270  ] 
happened. 

Martin,  in  reply  : 

The  cases  cited  are  not  sufficiently  in  point  to  influence  the 
decision  of  the  Court.  The  observation  made  in  one  of  them, 
(Perry  v.  Woods),  that  the  construction  adopted  in  the  greatest 
number  was  with  a  view  to  prevent  lapse,  and  consequent 
intestacy  (which  will  not  be  the  case  here)  and  that  others  of 
them  related  to  the  disposition  of  the  testator's  property,  be- 
queathed in  tenancy  in  common,  totally  destroys  their  applica- 
bility and  effect  in  the  present  case.  The  object  too  of  the  cases 
is  in  general  to  give  efficacy  to  the  testator's  intention,  and  that 
is  all  the  plaintiffs  wish  in  this  case.  The  natural  period  during 
which  the  testatrix  meant  to  guard  against  contingencies  is  that 
which  intervened  between  her  death  and  the  time  of  distribution, 

t  4  R.  R.  61  (3  Yes.  450).  §  5  R.  R.  28  (o  Ves.  207). 

J  7  Ves.  279.  ||  9  Ves.  233. 
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Hebvky      — the  death  of  the  tenant  for  life.    And  this  will  must  be  con- 
M'Laugh.    fltrued  rather  by  a  fair  exposition  of  the  words,  than  by  any  rule 
LIK        of  law. 

Thomson,  Chief  Baron : 

It  has  been  very  properly  admitted,  that  there  are  no  cases 
expressly  in  point,  and  certainly  none  of  those  which  have  been 
cited  appear  to  bear  on  this  question. 

The  testatrix  had  bequeathed  these  two  sums  on  trust,  to  pay 
the  dividends  to  Eleanor  Todd,  for  her  life,  for  her  sole  and 
separate  use. 
I  271  ]  (Here  his  Lordship  repeated  the  bequest  of  the  will  as  already 

stated,  observing  that  the  clause  in  italics  was  that  on  which  the 
difficulty  arose.) 

The  alternative  of  that  bequest  the  executor  was  to  execute, 
and  the  question  is,  when  ?  Certainly,  I  take  it,  on  the  death 
of  Eleanor  Todd,  the  mother.  The  shares  therefore  vested  in 
her  three  children,  subject  to  be  divested  in  case  of  the  death  of 
either  of  them  in  her  life-time. 

Of  the  events  which  have  happened,  one  is,  that  George  Todd, 
one  of  the  three  children  of  Eleanor,  died  in  her  life-time,  and  he 
left  two  children. 

On  that  event  it  becomes  material  to  inquire,  whether  we  are 
to  construe  these  words  as  referrible  to  a  dying  in  the  life-time 
of  the  testatrix,  or  of  the  tenant  for  life  ;  and  that  seems  to  me 
to  be  the  natural  construction,  which  goes  to  substitute  the 
children  of  those  dying  in  the  life-time  of  the  tenant  for  life  in 
the  place  of  their  parent ;  and  as  that  intention  is  apparent  on 
the  face  of  the  will,  I  consider  the  plaintiffs  construction  to  be 
the  true  one. 

There  can  be  no  question  as  to  Eleanor's  share. 

Graham,  Baron : 

The  question  here  is  between  the  representatives  and  the 

children  of  George  Todd.     With  regard  to  Elizabeth  there  can 

be  no  doubt,  because  she  survived  all  events ;   and  there  is  as 

|  *272  ]      *little  in  respect  to  Eleanor,  because  she  died  without  children. 

I  consider  the  shareB  as  vesting,  subject  to  being  divested  by 
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either  dying,  leaving  children.    A  variety  of  cases  have  been     Hebvey 
cited  to  shew,  that  where  there  are  words  expressive  of  such  a     m'Lauqh- 
contingent  event  as  this,  which  is  further  dubious  as  to  the  time         LIN- 
to  which  we  are  to  look  for  its  occurrence,  they  are  referrible  to 
the  period  of  the  death  of  the  testator :    If  that  were  the  con- 
struction here,  George  Todd  took  an  absolute  interest  in  the 
legacy,  and  his  personal  representatives  would  be  entitled  to  it. 
But  this  is  not  a  case  wherein  we  are  called  on  to  construe  the 
words  otherwise  than  according  to  their  plain  import,  which  is, 
that  the  children  should  be  substituted  in  the  place  of  their 
parents  who  might  die,  in  either  case  ;  nor  is  there  any  neces- 
sity to  refer  to  authorities.    Elizabeth  is  clearly  entitled  to  one 
share ;  Eleanor's  representatives  to  another ;  and  George's  chil- 
dren are  to  be  put  in  his  place,  and  take  his  share,  and  his 
personal  representatives  have  no  interest. 

Wood,  Baron : 

There  can  be  no  doubt  of  the  testator's  intention  in  this  case. 
He  has  given  first  to  Eleanor  Todd ;  then  it  is  expressly  given  to 
these  three  children  after  the  death  of  their  mother ;  then  to 
any  children  of  either  dying  in  her  life-time.  Now  George  died 
in  the  life-time  of  his  mother ;  then  his  children  became  entitled; 
Eleanor  takes  it  absolutely,  having  no  children ;  and  therefore 
it  devolves  on  her  personal  representatives,  as  no  contingency 
took  it  away  from  her. 

Richards,  Baron :  [  273 

I  feel  satisfaction  in  finding  it  not  necessary,  looking  at  this 
will,  to  decide  by  cases.  There  are  none  in  point ;  and  we  must 
interpret  it  as  it  is  expressed.  On  one  side  it  is  said,  the  doubt- 
ful clause  refers  to  a  dying  before  the  death  of  the  testator  ;  on 
the  other,  of  the  tenant  for  life.  The  legacy  is  given  to  a  trustee 
who  represents  all  the  parties.  Nothing  is  said  in  the  will  of 
children,  till  the  death  of  tenant  for  life,  and  then  it  is  that  the 
sums  are  given  over ;  no  doubt  it  was  a  vested  interest  in  point 
of  law.  But  then,  what  is  the  meaning  of  the  subsequent  words, 
qualifying  that  vesting  :  "  and  in  the  case  of  the  death  of  either 
of  them,  the  share  of  such  as  may  die  to  go  to  and  belong  to  the 
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Hkbvet      children  or  child  of  but  one  of  the  persons  so  dying  ?  "     It  is 

M'Laugh-    impossible  from  these  words  not  to  be  satisfied  that  the  children 

LIN*        of  either  dying  before  the  tenant  for  life,  were  intended  to  take 

the  benefit  of  the  bequest  to  the  parent.     I  entirely  concur  with 

the  opinions  already  given. 

Report  confirmed. 


wis.  LEVI  v.  WATERHOUSE. 

Rlm  13'  ( l  Price,  280-286. ) 

r  280  1  Notice  by  a  carrier  that  he  will  not  be  responsible  for  goods  sent  to 

be  conveyed  by  his  coach,  unless  paid  for  according  to  their  value,  is 
not  defeated  by  proof  that  the  book-keeper  who  received  them  might 
have  inferred  their  value. 

The  plaintiff,  (a  silversmith,  in  Exeter,)  brought  an  action  on 
the  case  against  the  defendant  as  a  common  carrier,  (the  pro- 
prietor of  the  Bath  and  Exeter  mail  coach)  to  recover  damages 
for  the  loss  of  a  valuable  parcel  intrusted  to  the  care  of  his 
servants,  to  be  conveyed  from  Exeter  to  London  by  his  coach. 

The  declaration  consisted  of  four  special  counts,  and  a  count 
in  trover,  and  the  defendant  pleaded  the  general  issue. 

On  the  trial,  at  the  last  Summer  Assizes  for  the  county  of 
Devon,  it  was  proved  on  the  part  of  the  plaintiff,  that,  on  the 
16th  of  the  preceding  April  he  delivered  to  the  under  book- 
keeper at  the  mailcoach-office  in  Exeter  a  brown  paper  parcel, 
enclosing  200  guineas,  addressed  to  London,  who  booked  it,  and 
signed  a  memorandum  acknowledging  the  receipt  of  it.  It  was 
[  *28i  ]  also  proved  that  *the  book-keeper  knew  the  value  of  its  contents, 
and  that  on  that  consideration  he  had  caused  it  to  be  put  into 
the  banker's  bag  for  greater  security.  The  parcel  arrived  in 
London,  but  was  not  delivered  at  the  place  of  its  destination ; 
and  was  ultimately  lost. 

The  defence  was,  that  the  defendant  was  discharged  from 
responsibility  by  the  now  usual  notice  that  the  proprietors  would 
not  be  accountable  for  parcels  above  the  value  of  5/.  unless 
entered  as  such,  and  paid  for  accordingly. 

The  counsel  for  the  plaintiff  contended,  that  as  the  defendant 
knew  the  value  of  the  parcel,  and  as  his  servants  had  been  guilty 
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of  fraud,  or  negligence,  he  was  not  entitled  to  the  protection  of        Levi 
the  notice,  on  the  authority  of  Beck  v.  Evan* ;  t  but  Gibbs,  Ch.  J.      wateb- 
ruled,  that  the  mere  knowledge  of  the  value  did  not  take  the       house. 
present  case  out  of  the  rule ;  and  said,  that  he  thought  there 
had  not  been  such  misconduct  on  the  part  of  the  defendant  as 
made  him  liable  ;  and  refused  to  reserve  the  point. 

The  Court  having,  on  the  application  of  Burroughs  for  a  new      Nov.  ll. 
trial,  founded  on  a  mis-direction  of  the  Judge,  made  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted, 

Lens  and  Pell,  Serjts.,  now  shewed  cause.  They  objected  1816* 
to  the  distinction  attempted  to  be  introduced,  of  the  knowledge  "Hi- ' 
of  value  in  such  contracts  *as  these  being  permitted  to  affect  the  [  *282  ] 
terms  of  the  agreement  in  the  present  case,  and  to  impose  a 
responsibility  on  a  party  who  expressly  refuses  to  be  answerable 
for  goods  delivered  to  his  charge,  to  be  conveyed  by  him  as  a 
carrier,  unless  a  premium  for  such  guarantee  be  previously  paid 
him,  proportioned  to  the  value  of  the  goods ;  he  is  not  com- 
pellable to.  incur  the  risk  without  the  remuneration  on  which 
alone  he  professes  to  undertake  it ;  nor  if  a  party  choose  to  take 
that  risk  on  himself,  by  not  complying  with  the  terms  of  the 
notice  (which  is  a  special  contract)  could  an  express  direct  com- 
munication on  his  part  of  the  value  of  the  bailment  with  which 
he  intrusts  the  carrier,  cast  on  him  a  liability  to  indemnify  the 
bailor  in  the  event  of  its  loss.  This  is  the  first  attempt  ever 
made  by  any  one  in  the  situation  of  the  present  plaintiff,  to 
create  a  distinction  between  the  cases  of  the  operation  of  this 
sort  of  notice,  where  the  value  might  be  doubtful,  and  where  it 
is  ascertained.  If  a  party  forego  an  advantage  which  he  may 
obtain  by  paying  for  it,  and  thinks  fit  to  become  his  own  insurer, 
he  makes  the  risk  his  own.  The  case  of  Beck  v.  Evan*  is  no 
ordinary  case: — there,  there  was  gross  negligence;  and  the 
knowledge  of  the  contents  of  the  cask  was  important.  Here  the 
knowledge  is  not  material ;  and  the  question  of  negligence  or 
fraud  went  f ally  to  the  jury,  who  have  decided. 

t  14  E.  E.  340  (16  East,  244).  *  ' 

B.B. — VOL.  XVI.  8  A 
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Levi  Jekyll  and  Burrough,  for  the  rule : 

Watkb-  The  principle  of  the  decisions  that  carriers  may  divest  them- 
selves of  their  common  law  responsibility  by  means  of  such 

[  *283  ]  notices  as  these,  is  already  carried  to  an  extremity  *and  ought 
not  to  be  further  extended.  In  Beck  v.  Evans,  Lord  Ellen- 
borough  expressly  says,  "  The  notice,  although  in  its  terms  it  is 
made  to  extend  to  any  goods,  of  what  nature  or  kind  soever, 
cannot  be  indefinite,  but  must  be  construed  with  reference  to  the 
subject  matter,  and  to  cases  where  the  party  has  no  means  of 
knowing  of  what  nature  the  goods  are."  And  Mr.  Justice 
Lb  Blanc  says,  "  They  (the  carriers)  are  exempted  from  liability, 
where  the  goods  are  of  a  much  larger  value  than  from  a  know- 
ledge of  their  bulk  or  quality  they  could  possibly  guess  them  to 
be ;  but  that  cannot  apply  to  goods  of  a  large  bulk  and  known 
quality,  where  the  value  must  be  obvious.  It  is  singular  that 
the  question  has  not  arisen  before  this ; — perhaps  the  way  to 
account  for  it  is,  that  carriers  have  acquiesced  in  their  liability 
in  such  cases."  A  carrier,  if  he  receives  goods,  knowing  their 
value,  should  be  responsible  for  their  safe  delivery,  or  he  may 
refuse  to  take  them,  and  if  he  does  not,  but  undertakes  to  carry 
them,  he  cannot  discharge  himself  of  his  liability  by  such  a 
notice  as  this,  which  cannot  be  contended  to  be  wholly  without 
limitation.  As  well  might  an  innkeeper  adopt  a  similar  practice, 
and  refuse  to  receive  a  guest,  unless  he  pay  proportionably  for 
the  risk  which  the  innkeeper  incurs  of  indemnifying  him  from 
the  loss  of  what  property  he  may  have  about  his  person.  In 
this  case  the  question  was  not  suffered  to  go  to  the  jury  on 
that  point,  and  knowledge  of  the  value  of  the  parcel  was  denied 
to  be  a  reason  for  fixing  the  carrier  with  an  obligation  to  be 
responsible  for  it. 

[  284  ]  (Graham,  Baron :  The  servant  in  this  case  was  an  under 

book-keeper,  and  it  would  be  going  far  to  subject  the  master 
to  unlimited  responsibility  for  the  acts  of  such  a  servant.) 


Were  it  not  so,  the  daily  transactions  of  commerce,  and  par- 
ticularly in  affairs  of  this  sort,  would  be  entirely  impeded.    In 
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this  case  the  book-keeper  must  be  considered  as  completely        Levi 
identified  with  his  principal.  wateb- 


HOUSE. 


(Pell,  Serjt. :  As  a  general  proposition  it  may  be  right  that 
the  relation  of  master  and  servant  renders  the  former  responsible 
for  the  care  and  efficiency  of  the  latter ;  but  where  a  servant  is 
acting  for  his  master  in  effecting  a  specific  contract,  the  master 
is  not  liable  for  any  thing  done  by  the  servant  beyond  the  terms 
of  such  a  contract.) 

(Wood,  Baron :  There  may  be  cases  of  that  sort ;  but  what- 
ever a  servant  does  within  the  compass  of  his  employment  is 
binding  on  the  master.) 

Cur.  adv.  wit. 

Thomson,  Chief  Baron,  now  gave  judgment : 

Having  stated  the  pleadings  and  the  evidence : — The  question 
is,  whether  in  this  case  the  defendant  is  liable  to  the  plaintiff 
for  the  loss  of  this  parcel,  which  had  been  intrusted  to  his  care 
for  the  purpose  of  carriage.  On  the  trial  the  jury  were  directed, 
that  the  inference  of  the  value  being  known  to  the  defendant  did 
not  take  the  case  out  of  the  protection  of  the  notice,  that  the 
defendant  would  not  be  *responsible  beyond  a  certain  amount.  [  **85 
It  was  urged  by  the  counsel  for  the  plaintiff,  that  this  case  came 
within  the  principle  of  the  determination  in  Beck  v.  Evans. 
But  it  seems  to  us  that  the  Chief  Justice's  direction  was  right, 
and  such  an  one  as  ought  to  have  been  given  under  the  circum- 
stances proved.  Here  there  was  a  special  notice  given  by  the 
defendant,  that  he  would  not  be  answerable,  but  on  certain 
terms ;  and  there  is  nothing  proved  to  have  been  done  on  his 
part  which  amounts  to  a  dispensation  with  that  notice.  It 
appears  that  the  book-keeper  might  have  inferred  that  this 
parcel  was  one  of  value,  but  nothing  was  distinctly  said  about 
the  actual  value,  nor  did  he  undertake  that  the  notice  should  be 
dispensed  with.  He  did  not,  therefore,  warrant  its  safe  con- 
veyance ;  and  on  that  ground  we  think  the  direction  correct. 

The  other  ground  taken  is  that  of  misfeazance,  and  the  case 
of  Beck  v.  Evans  was  cited ;  but  that  was  a  case  occurring  under 

3  A  2 
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Levi        very  special  circumstances.     There  was  also  a  similar  advertise- 

Wateb-      ment  in  that  case  on  the  part  of  the  defendant : — the  goods  there 

hoube.       were  a  casj.  0|  i,ran(iy 9  delivered  to  be  carried  by  the  defendant's 

waggon,  and  nothing  was  said  about  its  value.  It  happened  that 

the  cask,  while  on  the  road,  was  perceived  to  be  leaking,  and  the 

waggoner  was  told  of  it,  and  though  he  stopped  at  different  places 

he  paid  no  attention  to  the  cask,  nor  took  any  step  to  prevent 

the  leakage,  and  the  brandy  was  in  consequence  lost.     Now  the 

Court  decided  against  the  carrier  on  that  occasion,  on  the  ground 

I  *286  ]      of  gross  negligence  and  nonfeazance ;   and  I  apprehend  *the 

question  there  would  have  been  materially  varied  if  the  cask  had 

been  merely  missing ;  and  as  in  that  case  the  Court  of  King's 

Bench  proceeded  on  those  grounds,  and  not  on  the  objections 

taken  in  the  present  case,  we  are  therefore  of  opinion  that  the 

verdict  in  this  instance  was  right,  and  ought  to  stand. 

Rule  discharged. 


SITTINGS    AFTER   HILARY    TERM. 


1815.  ATTORNEY-GENERAL  v.  MUCKLOW. 

Ikbm  28'  (1  Price,  289—291.) 

[  289  1  ^e  ^ourt  will  grant  an  order  in  the  nature  of  the  writ  ne  exeat  regno, 

against  an  accountant  of  the  Crown,  sworn  to  be  about  to  leare  the 
kingdom  without  haying  rendered  his.  accounts;  although  no  precise 
sum  be  sworn  to  by  the  affidavit  made  to  support  the  motion,  as  being 
the  amount  in  value  of  the  stores  Unaccounted  for.'  But  they  will 
exercise  a  discretion  as  to  the  amount  for  which  they  will  exact  sureties, 
and  wi}l  require  notice  of  the  order  to  be  given  before  the  attachment 
shall  issue. 

An  information  had  been  filed  against  the  defendant  (a  clerk 
and  accountant  in  the  commissariat  department)*  for  an  aeeoant 
of  stores  and  provisions,  the  property  of  his.  Majesty,  intrusted 
to  his  care,  as  such  commissariat  clerk,  tq  the  amount  .of 
10,0002.  and  in,  the  mean  time,  to  restrain  him  from  going  out  of 
the  jurisdiction  of  the  Court,  by  an  order  in  the  nature  of  the 
i  writ  ne  exeat  regno. 

And  now,  on  affidavits  of  the  defendant's  possession  of  the 
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stores ;  that  they  were  of  the  value  of  10,0002. ;  that  he  refused    attobhet- 

GrnrraTi 

altogether  to  render  his  accounts,  after  repeated  applications,  and  r. 

had  absented  himself  from  his  office ; — and  that  he  was  about  to    Mucklow. 
leave  the  kingdom. 

Dauncey  moved,  That  the  defendant,  within  days  after 
service  of  the  order  of  the  Court,  should  enter  into  a  recognizance 
with  two  sureties,  to  be  approved  by  the  deputy  remembrancer 
in  the  sum  of  10,0002.  not  to  depart  the  kingdom  until  he  should 
have  performed  such  order  or  decree  as  the  Court  should  there- 
after make  in  the  cause ;  and  that  in  'default  an  attachment  [  *290  J 
should  issue  without  further  motion. 

The  Court  expressed  great  doubt  whether  they  could  make 
such  an  order  under  the  circumstances;  observing,  that  no 
precise  sum  was  sworn  to  be  due  from  the  defendant ;  that  that 
was  necessary  to  found  such  an  order  on ;  as,  being  in  the  nature 
of  the  writ  ne  exeat  regno,  it  was  a  proceeding  tantamount  to 
holding  to  bail,  or  equitable  arrest,  to  obtain  which,  a  sum 
certain  should  always  be  sworn  to ;  and  that  to  obtain  an  order 
to  arrest  in  trover,  an  affidavit  of  the  value  of  the  goods  was 
required :  but  here,  the  defendant  (they  observed)  was  called  on 
to  enter  into  a  recognizance  to  the  utmost  amount  of  the  whole 
of  the  stores  originally  committed  to  his  care,  although  he  must 
necessarily  have  expended  great  part  of  them  in  the  subsistence 
of  the  forces ;  and  might,  for  any  thing  that  was  shewn,  have 
exhausted  the  whole. 

It  was  then  urged,  that  the  nature  of  this  case  precluded  the 
applicants  from  deposing  to  any  given  amount  of  the  stores  in 
the  hands  of  the  defendant ;  which  could  not  be  ascertained  until 
they  should  be  furnished  with  the  account  prayed,  which  was  at 
present  withheld ;  and  therefore  the  Crown  was  entitled  to  assume 
that  the  whole  was  now  in  his  possession,  none  having  been 
accounted  for ;  that  if  not,  the  defendant  might  move  on  service 
to  set  the  order  aside :  and  that  thus,  unless  the  Court  should 
interfere,  a  contumacious  accountant  might  at  all  times  defeat 
the  claims  of  the  Crown  by  persisting  in  his  refusal  to  'account,       [  *29i  ] 
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Attorney- 
General 

r. 

MUCKLOW. 


however  largely  he  might  bo  in  arrear,  and  leave  the  kingdom 
with  the  money  in  his  hands,  thereby  depriving  the  public  of  the 
means  of  restitution. 


After  some  deliberation,  the  Court  ultimately  made  the  follow- 
ing order : 

'THAT  the  defendant  do,  within  a  week  after  service,  give 
security,  by  recognizance,  in  this  Court,  not  to  depart  this 
kingdom  till  he  shall  have  appeared  to,  and  fully  answered,  the 
information ;  and  further  perform  such  order  or  decree  as  shall 
hereafter  be  made  in  the  premises. 

The  recognizance  for  himself  to  be  in  2,000i.,  and  two 
sufficient  sureties  in  5002.  each,  to  be  approved  by  the  deputy 
remembrancer,  in  case  the  solicitor  for  the  Crown  shall  not 
approve. 

In  default  of  complying  with  these  terms,  an  attachment  to 
issue  without  further  motion. 't 


t  27th  February,  1733.  Davis  v. 
Heron  (by  bill). 

On  motion  and  affidavits,  the  de- 
fendant was  ordered,  within  a  week 
after  service,  to  give  security,  with 
proper  sureties,  by  recognizance,  not 
to  depart  the  kingdom  without 
putting  in  his  answer,  and  perform- 
ing such  decree  as  the  Court  should 
award,    otherwise     attachment    to 


issue.    Service  on  his  clerk  in  Court 
to  be  good  service. 

30th  May.  Same  Cause.  The  de- 
fendant obtained  an  order  to  shew 
cause  why  the  preceding  order  should 
not  be  discharged,  on  affidavits  dis- 
crediting the  person  on  whose  depo- 
sition it  was  founded. 
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WYVILL   by  JOHN  WYVILL  her  next  Friend   v.  isis. 

The  BISHOP  OF  EXETER,  JOHN  KING,   WM.  jr^L 

TUCKER,    SUSANNAH    MUSKETT,    and    JOHN  [292] 
MILLS.t 

(i  Price,  292—299.) 

A  party  Las  contracted  with  a  person,  since  deceased,  for  the  pur- 
chase of  an  advowson,  but  has  taken  no  steps  during  the  lifetime  of 
the  vendor  to  enforce  the  contract,  or  for  a  considerable  time  after  her 
death  (objecting  to  the  title  on  the  ground  of  outstanding  judgments, 
and  a  creditor's  bill  pending).  Held  not  entitled  as  against  a  devisee  to 
present,  if  a  vacancy  occur  in  the  meantime,  though  he  has  not 
renounced  his  contract,  but  insists  on  having  it  completed. 

The  original  bill,  filed  in  Michaelmas  Term,  48  Geo.  III., 
stated  that,  Frances  Spicer  King  (being  seised  in  fee-simple  of 
the  advowson,  or  right  of  presentation  of  or  to  the  rectory  or 
living  of  Down  St.  Mary,  in  the  county  of  Devon,  under  and  by 
virtue  of  the  last  will  and  testament  of  Wyndham  Sturt, 
deceased)  devised  the  same  to  John  King,  his  heirs,  executors, 
administrators,  and  assigns,  in  trust,  to  sell  and  dispose  of  the 
same  to  satisfy  her  debts  and  legacies,  and  to  pay  the  residue  to 
Louisa  Wyvill,  the  plaintiff,  and  constituted  the  said  John  King 
her  executor. 

That  the  testatrix  died  in  January,  1805,  and  that  John  King 
renounced  the  administration : — That  Mills,  one  of  the  defen- 
dants, claiming  to  be  a  creditor,  administered  and  possessed 
himself  of  the  personal  effects  of  the  testatrix,  which  were  more 
than  sufficient  to  satisfy  her  debts,  legacies,  and  funeral 
expenses: — That  the  defendant,  Tucker,  set  up  a  contract, 
alleged  to  be  entered  into  with  the  said  Frances  S.  King,  in  her 
life-time,  for  the  purchase  of  the  said  advowson: — That  the 
defendant,  Mills,  had,  in  1805,  filed  a  bill  in  this  Court  against 
*the  plaintiff,  and  defendants,  Tucker,  King,  and  Muskett  (since  [  *293  ] 
deceased),  and  Susannah,  his  wife  (who  was  the  sister  and  heir- 
at-law  of  the  testatrix),  on  behalf  of  himself  and  the  other 
creditors  of  the  testatrix,  for  the  execution  of  the  will ;  to  which 

t  This  decision  is  discussed,  and  Purch.,  14th  ed.,  p.  293,  et  seq. — 
questioned,  by  Sudden,  Vend,  and      R.  C. 
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Wtvill  King  and  Tucker  put  in  their  answers ;  and  that  that  suit  was 
The  Bit  hop  b^U  depending  : — That  in  June  then  last,  the  said  living  became 
of  Kxkteb.  vacant  by  resignation,  and  the  plaintiff  claimed  that  she  had  & 
right  to  present,  or  that  King,  in  trust  for  her,  ought  to  present 
to  the  said  living  a  clerk  of  her  nomination,  but  that  he  refused 
so  to  do; — that  the  bishop  threatened  and  intended  to  take 
advantage  of  the  lapse ; — the  defendant  Tucker  also  claiming  a 
right  to  present,  by  virtue  of  the  said  alleged  contract. 

Charging,  that  said  contract  did  not  exist ; — that  it  was  in- 
adequate; and  that  if  otherwise,  the  defendant  Tucker  had 
been  guilty  of  laches,  or  had  virtually  abandoned  it : 

And  prayed  that  the  will  might  be  established,  and  the  trusts 
carried  into  execution  ;  and  that  the  plaintiff  might  present,  and 
the  bishop  be  ordered  to  institute  and  induct  her  presentee,  and 
be  enjoined  from  instituting  any  other  person. 

The  defendant  Tucker,  in  his  answer,  insisted  on  the  contract, 
alleging,  that  outstanding  judgments,  and  the  said  creditor's 
pending  bill,  had  theretofore  impeded  the  performance  of  it  ;  but 
that  he  had  always  been  and  then  was  ready  and  willing  to  carry 
[  *294  ]  *jt  into  execution,  on  a  good  title  being  made,  and  the  advowson 
duly  conveyed. 

He  proved  the  contract  subsisting  by  means  of  his  agents 
employed  in  the  treaty  for  the  purchase  of  the  advowson,  and  his. 
correspondence  with  the  testatrix. 

At  the  sittings  after  Michaelmas  Term,  1811,  the  Court 
[•295]      decreed,!  That  King  (the  trustee)  should,  *before  the   1st  of 

t  The  arguments  of  counsel,  and  That  all  the  creditors  of  the  original 

the  judgment  of  the  Court,  as  deli-  testator  might  have  come  in  under 

vered  by  the  then  Lord  Chief  Baron  Mills's  suit;  and  a  decree  of  specific 

Macdonald,  on  this  important  case,  performance  being  in  all  cases  in  the 

are  briefly  given  in  the  following  discretion  of  the  Court,  they  would 

note.  not,  under  the  circumstances  of  the- 

present  case,  have  relieved  the  de- 
It  had  been  contended,  on  the  part  fendant  Tucker  on  a  bill  filed  by  him 
of  the  plaintiff,  that  the  judgment  to  enforce  the  contract,  even  if  the 
alleged  by  the  bill  to  be  outstanding,  alleged  agreement  relied  on  by  him 
as  an  objection  to  the  title,  was  ill-  had  existence  in  fact.  In  Pope  v. 
founded,  where  there  were  personal  Roots^  the  Court  would  not  decree  a 
assets  as  here  (Matthews  v.  Jones);  J  specific  performance  of  the  plaintiff's* 
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March  then  next,  present  a  fit  person  to  the  bishop,  on  the      Wyvill 
nomination  of  the  plaintiff,  and  at  her  expense ;  and  that  in  the  Thb  bishop 
mean  time  the  injunction  on  the  bishop  should  be  continued  0F  e*eteb. 

agreement  to  purchase  an  estate,  in 
consideration  of  an  annuity  after  the 
death  of  the  vendor  before  convey- 
ance, and  no  payment  of  the  annuity 
made.  In  Viner's  Abr.f  it  is  ex- 
pressly laid  down  "  that  if  A.  sells 
an  advowson  to  B.,  but  before  the 
conveyance  to  B. ;  and  during  the 
seisin  of  A.,  the  church  becomes 
void,  though  it  remains  vacant  till 
after  the  conveyance  to  B.,  yet  B. 
cannot  present.  2  Lutw.  1631."  The 
Court  does  not  refer  back  to  the 
execution  of  articles  in  making  a 
decree,  but  regards  the  time  of  the 
execution  of  the  conveyance,  Blount 
v.  Blount.  X 


On  the  other  side,  the  counsel  for 
the  defendant,  Tucker,  relied  on  the 
doctrine  of  the  case  of  Mortimer  v. 
Capper, §  where  the  contract  to  pay 
a  certain  sum  of  money,  in  discharge 
of  a  mortgage  on  it,  and  also  to 
grant  an  annuity  in  consideration  of 
the  absolute  sale  of  an  estate,  was 
decreed  to  be  carried  into  effect, 
although  the  party  died  before  any 
payment  of  the  annuity ;  which  was 
subsequently  confirmed  by  the  case 
of  Jackson  v.  Lever.  \\ 

Macdokald,  Chief  Baron  [delivering 
the   judgment    of    the    Court, 
having  detailed  the  facts  of  the 
case]: 
The  defendant,  Tucker,  has  uni- 
formly   objected   to    complete    the 
contract  on  the  alleged  deficiencies 
in  the  title  to  the  advowson,  insisting 
on  a  better  than  that  which  had  been 
offered  him;   but  he  has  taken  no 


step  himself  to  enforce  the  agree- 
ment by  filing  a  cross- bill,  or  other- 
wise. 

The  result  of  the  cases  on  this 
point  is,  that  where  a  purchaser  has 
actually  accepted  a  title  after  con- 
tract of  sale,  if  advantage  arise  on 
either  side  before  the  execution  of 
the  conveyance,  as  by  the  lapse  of  a 
life  in  the  meantime,  a  court  of 
equity  will  enforce  a  specific  per- 
formance, without  regarding  which 
party  may  happen  to  be  benefited 
or  prejudiced  by  the  accident  of 
unforeseen  events;  but  where  the 
title  has  not  been  accepted,  the  Court 
refuses  to  decree  performance.  The 
cases  which  have  been  cited,  of  Pope 
v.  Boots,  and  Jackson  v.  Lever,  are 
material;  but  in  those  the  titles 
had  been  accepted.  The  distinction 
between  those  cases  is,  that  part  of 
the  consideration  had  been  paid  or 
performed  in  one,  but  not  in  the 
other.  In  Paine  v.  Mdler%  the 
decision  turned  wholly  on  the  ques- 
tion, Whether  the  title  had  been 
finally  accepted,  and  the  previous 
objection  abandoned  before  the  day 
on  which  the  premises  contracted  for 
had  been  destroyed  by  fire.  If  the 
title  had  not  been  acquiesced  in,  the 
Court  would  not  have  enforced  a 
specific  performance;  but  if  it  had, 
they  would  have  decreed  the  execu- 
tion of  the  agreement,  notwithstand- 
ing certain  objections  had  been 
originally  made  to  the  title. 

In  this  case,  the  defendant  Tucker 
having  rejected  the  title  from  the 
year  180.3  to  the  present  time,  he 
cannot  support  his  claim  to  the  pre- 


1811. 


Dec.  22. 


t  P.  318,  PI.  11. 

t  3  Atk.  635. 

§  1  Br.  Ch.  C.  156. 


||  3  Br.  Ch.  C,  605. 

%  5R.R.  327  (6  Ves.  349). 
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Wtvill      (except  as  to  the  above  presentment)  ;   and  that  after  such 

The  bishop  presentment,  the  defendant  Tucker  *shou!d  be  at  liberty  to  com- 

of  Exbtke.  pi^  jjjg  g^a  contract,  as  set  forth  in  the  pleadings,  on  payment 

I  *296  ]      into  Court  of  the  purchase-money,  within  two  months  after  such 

institution  of  the  plaintiffs  nominee ;  the  money  to  be  carried 

to  the  account  of  the  cause.     The  deputy  remembrancer  to  settle 

the  conveyances,  &c. ;  to  take  the  usual  account,  and  to  make 

his  report,  with  a  general  reservation  of  the  consideration  of 

costs,  and  all  further  directions. 

The  cause  now  came  on  again  on  the  Master's  report ;  and 

Fonblanque  and  Owen  moved,  that  the  defendant  Tucker 
should  be  ordered  to  pay  the  plaintiff's  costs,  which 

Dauncey  and  Cooke  opposed  :  the  Court  not  having  decreed 
a  specific  performance  of  the  contract  against  the  defendant 
Tucker,  but  merely  that  he  might  complete  the  purchase  of  the 
[  *297  ]  advowson,  *if  he  should  be  inclined  to  take  it,  subject  to  the 
plaintiff's  presentation  to  the  vacancy; — and  because  the  bill 
prayed  other  matters,  and  was  not  in  effect  Tucker's  suit ;  and 
that  he  ought  not  to  have  been  earlier  driven  to  the  completion 
of  the  contract  pending  a  creditor's  bill. 

On  the  other  hand  it  was  urged,  that  Tucker,  by  claiming  his 
contract,  after  having  objected  to  the  title  for  five  years,  had 
stood  in  the  way  of  the  presentation  to  the  vacant  living,  by  the 
trustee  of  the  orphan's  estate. 

Thomson,  Chief  Baron,  (after  having  stated  the  substance  of  the 
bill  and  answer,  and  consequent  decree,  observed) : 

It  appears,  that  the  defendant  Tucker,  after  having  objected 
to  perform  his  contract  with  Miss  King  for  several  years,  has  at 
length  chosen  to  complete  it,  notwithstanding  he  has  lost  his 
right  of  nomination  in  consequence  of  the  Court  having  decided 
against  him  on  that  point.  But  having  insisted  on  his  agree- 
ment, and  having  asserted  in  plain  terms  his  right  of  presenta- 

sentation  to  the  living  on  the  present  Wyvill,  is  entitled  to  nominate  a 
avoidance.  And  it  is  the  opinion  of  person  to  be  presented  by  the  trustee, 
the  Court,  that  the  plaintiff,  Miss 
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tion,  he  by  so  doing  has  rendered  the  present  suit  on  the  part  of      Wyvill 

the  plaintiff  necessary,  and  the  Court  have  eventually  decreed  the  bishop 

that  his  claim  was  ill  founded.     Therefore,  as  far  as  relates  to  op  ExBTBH- 
the  advowson,  he  ought  to  pay  the  costs. 

Graham,  Baron,  having  commented  on  the  case : 

The  conduct  of  Tucker  must  be  construed  into  a  refusal  to 
accept  the  title,  unless  sanctioned  by  the  decree  of  the  Court ; 
and  yet,  had  he  not  insisted  on  his  claim  this  suit  would  not 
have  been  *necessary.  It  was  ingeniously  said,  that  this  was  [  *298  ] 
not  Tucker's  bill.  True;  but  unless  he  renounced  his  claim 
nothing  could  be  done  without  the  interference  of  a  Court ;  in 
the  mean  time  the  right  of  presentation  lapsed.  It  amounts  to 
the  same  thing  as  if  he  had  filed  a  bill  for  specific  performance, 
praying  the  Court  to  decree  that  his  nominee  might  be  presented; 
and  having  made  it  necessary  for  the  plaintiff's  next  friend  to 
file  this  bill,  it  should  be  considered  as  if  it  were  his  own,  the 
costs  of  which  he  would  certainly  be  obliged,  on  his  failure,  to 

pay- 

Richards,  Baron : 

This  contract  is  stated  to  have  been  made  in  1802 ;  the 
vacancy  in  the  living  not  happening  till  1807  was  advantageous 
to  the  person  then  entitled  to  the  beneficial  interest.  Tucker's 
excuse  for  not  enforcing  the  contract  was,  that  a  good  title  could 
not  be  made,  which,  if  available,  would  have  been  weighty.  He 
took  no  steps  however  to  ascertain  that,  but  when  the  vacancy 
occurred,  he  says,  King,  the  trustee  under  the  will  of  the  testa- 
trix, should  be  considered  as  a  trustee  for  him.  The  only  point 
in  issue  was,  Tucker's  right  to  present,  and  the  Court  thought 
he  had  no  right  to  present  or  nominate.  The  contract  is  some- 
what like  an  agreement  for  the  purchase  of  a  reversion,  in  which 
case,  if  the  purchaser  were  allowed  to  delay  the  completion  of 
the  contract,  the  object  of  it  would  increase  in  value  hour  after 
hour.  The  Court  having  decided  against  him,  pHmd  facie  the 
costs  follow  that  decision ;  and  then  the  question  arises,  whether 
he  has  in  fact  made  a  *suit  necessary.  Now  his  delay  was  the  [  #299  ] 
sole  cause  of  it,  and  his  subsequent  conduct  shews  that  his 
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OP  KXETER. 


Wyvill  excuse  was  not  sincere,  and  that  he  had  never  any  solid  objec- 
Thb  Bishop  tion  to  the  title,  but  had  other  interested  motives  for  refusing 
to  complete  his  contract  earlier.  Had  he  used  diligence,  the 
plaintiff's  interest  would  never  have  been  in  jeopardy ;  the  costs 
therefore  ought  to  be  paid  by  him  down  to  the  decree,  not  indeed 
all  the  costs  of  the  parties,  but  all  relating  to  the  contract. 


[307] 


i8i5.  BOURNE  v.  BLIGH. 

(1  Price,  307.) 

Publication  of  the  depositions  of  a  witness,  taken  on  a  bill  to  per- 
petuate his  testimony,  lie  being  since  deceased,  is  a  matter  of  course. 

Cooke  moved  that  publication  of  the  depositions  of  a  witness, 
taken  on  a  bill  to  perpetuate  testimony,  might  pass,  (on  an  affidavit 
made  by  the  witness's  son,  that  his  father  was  dead,)  in  order 
that  they  might  be  used  as  evidence  in  this  cause,  which  was 
an  issue  directed  by  the  Court  of  King's  Bench  in  prohibition, 
and  about  to  be  tried  at  the  approaching  assizes  for  the  County 
of  York. 

Per  Cur.  :  This  motion  is  perfectly  of  course. 

Richards,  Baron : 

Sometimes  such  depositions  are  received  and  read,  without  a 
previous  order  to  pass  publication,  as  was  done  in  the  case  of 
the  Berkeley  Peerage  question. t 

t  See  14  E.  E.  782. 
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[328] 

CAVENAGH  and  Others  v.   SUCH. 

(1  Price,  328—337.) 

A  parcel  is  delivered  to  the  guard  of  a  mail-coach,  and  by  him  to  the 

porter  of  the  inn  where  the  mail  stops,  whose  business  it  is  to  carry 

out  the  parcels  brought  by  the  coach,  receiving  for  such  duty  a  portion 

.  of  the  sum  demanded  for  carriage.    The  porter  is  not  responsible  in  an 

action  by  the  owner  for  the  loss  of  the  parcel. 

This  was  an  action  on  the  case,  to  recover  the  value  of  a 
parcel  of  notes,  charged  to  have  been  lost  by  the  defendant,  to 
whom  it  had  been  intrusted  for  delivery  at  the  place  of  its 
address  The  plaintiffs  declared  against  him  as  a  common 
porter  of  goods,  &c.  for  hire,  from  a  certain  inn  called  the 
Lamb,  to  the  houses  and  abodep  of  the  persons  to  whom  such 
goodsy  &c,  brought  by  the  Bristol  mail,  might  be  directed ; — 
the  first  count  of  the  declaration  charged  the  defendant,  as  such 
porter,  with  receiving  the  parcel,  on  an  undertaking  to  deliver 
it  safely  at  the  banking-house  of  the  plaintiffs,  where  it  was 
directed ; — the  second  count  charged  a  similar  undertaking  for 
a  certain  reasonable  reward; — the  third  count  was  on  the 
plaintiffs  causing  the  parcel  to  be  delivered  to  the  defendant, 
to  be.  securely  kept  by  him,  and  re-delivered  to  the  plaintiffs  at 
their  request;  the  fourth  count,  trover. 

The  cause  was  tried  at  the  Bristol  Summer  Assizes,  1813. 
Verdict  for  the  plaintiffs,  with  liberty  to  move  to  enter  a  nonsuit, 
if  the  Court  should  *decide  in  favour  of  the  defendant,  on  the      f  *320  ] 
following  case ; 

'  The  plaintiffs  are  in  partnership  together,  as  bankers.  They 
have  a  house  of  business  at  Bristol,  and  another  at  Bath.  On 
Friday,  the  4th  of  December,  1812,  a  parcel,  containing  a  bill  of 
exchange  for  50Z.,  and  promissory  notes  for  280Z.,  the  property 
of  the  plaintiffs,  (and  which  parcel  was  directed  for  the  plaintiffs, 
at  their  banking-house  at  Bath),  was  delivered  at  Bristol  by  the 
plaintiffs'  clerk,  to  one  Bich.  Bettsworth,  the. guard  of  the  Bristol 
mail-coach,  to  be  carried  from  Bristol  to  Bath.    The  guard  of 
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cavexagh  the  mail-coach  is  the  servant  of  and  appointed  by  the  post-office. 
Such.  an^  has  nothing  to  do  with  the  proprietors  of  the  coach ;  neither 
has  he  the  care,  nor  does  he  intermeddle  with  the  parcels 
ordinarily  sent  by  the  coach.  The  defendant  was  head  porter 
at  the  Lamb  Inn,  in  Bath,  at  which  house  the  Bristol  mail- 
coach  stops ;  and,  as  such  porter,  he  has  the  charge  of  all  the 
parcels  brought  to  the  coach-office,  there  to  be  delivered  at 
Bath;  and  it  is  his  business,  as  such  porter,  to  deliver  such 
parcels  to  the  different  persons  at  Bath,  for  whom  they  are 
directed.  The  course  of  business  is,  when  a  coach  arrives,  the 
parcels  brought  by  it  are  taken  into  the  coach-office,  checked, 
and  marked  off  from  the  way-bill,  and  copied  into  a  book,  and 
then  left  in  the  office,  to  be  taken  out  by  the  porter.  The  porter 
receives  Id.  for  every  8d.  paid  for  porterage  of  any  parcel,  the 
remainder  is  the  profit  of  the  proprietors  of  the  Lamb  Inn,  for 
[  *380  ]  booking.  In  this  way,  and  for  *putting  passengers*  luggage 
into  the  coach,  the  defendant  was  remunerated  for  his  services. 
The  defendant  had,  in  his  employ  as  under  porter,  one  Minty, 
who  was  hired,  and  also  paid  by  defendant  for  his  services.  The 
parcel  in  question  was  carried  by  Bettsworth  from  Bristol  to  the 
Lamb  Inn,  at  Bath,  where  he  delivered  it  to  Minty,  and  informed 
Minty  it  was  a  bank  parcel,  and  therefore  desired  it  might  be 
immediately  delivered ;  Minty  took  the  parcel  to  the  coach-office 
of  the  Lamb  Inn,  and  informed  his  master,  the  defendant,  that 
Bettsworth  brought  it,  and  said  it  was  a  valuable  parcel,  when 
the  defendant  himself  marked  upon  it  8d.,  as  the  sum  to  be 
received  from  the  plaintiff,  for  its  delivery,  and  after  bo  doing 
the  defendant  placed  it  under  the  window  of  the  coach-office, 
telling  Minty  not  to  take  that  parcel,  as  it  was  a  valuable  one, 
and  he  feared  he  might  lose  it.  Minty  then  took  and  delivered 
the  other  parcels,  as  was  his  usual  duty ;  the  parcel  in  question, 
when  he  left  the  coach-office,  he  saw  lying  under  the  window  in 
the  office.  The  parcel  never  was  delivered  to  the  plaintiffs  ;  but 
after  it  was  so  placed  under  the  window  of  the  coach-office  was 
lost.  Previously  to  and  at  the  time  the  parcel  was  so  received 
at  the  Lamb  Inn,  and  afterwards  lost  as  aforesaid,  there  was  a 
public  notice  hung  up  in  the  coach-office,  that  the  said  pro- 
prietors would  not  be  answerable  for  the  porters  of  the  office. 
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The  proprietors  had  since  discontinued  such  notice,  but  it  was    Cwbnaqh 
up  at  the  time  of  the  loss  in  question.9  Such. 

*  There  was  also  hung  up  there  another  public  *notice,  that       [  *33i  ] 
the  proprietors  of  the  coach  would  not  be  answerable  for  parcels 
above  the  value  of  5J.,  unless  entered  and  paid  for  as  such.' 

[After  argument :  ] 

Thomson,  Chief  Baron :  -Way  2. 

The  single  question  is,  whether  the  defendant  is  liable  to  r  335  -, 
account  to  the  plaintiffs  for  the  loss  of  this  valuable  parcel. 
(His  Lordship  then  stated  the  case.)  It  is  expressly  found,  that 
the  defendant,  as  porter,  had  the  charge  of  all  parcels  sent  by 
the  coach,  and  was  the  agent  of  the  proprietors  for  the  purpose 
of  their  delivery  to  the  places  whither  they  were  directed. 
Although  this  parcel  might  not  have  been  marked  off  from  the 
way-bill,  that  does  not  exclude  the  fact  of  its  being  entered  in 
the  books  of  the  office  as  a  parcel  sent  by  the  coach,  and  to  be 
taken  out  for  delivery  by  the  porter.  Then  his  remuneration  for 
that  duty  is  small,  a  proportion  of  only  one-third  of  the  por- 
terage, the  remainder  belonging  to  the  proprietor  of  the  Lamb 
Inn,  who  (though  it  is  not  so  stated  in  the  case)  is  said  to  be  one 
of  the  proprietors  of  the  [coach.  The  parcel  is  found  to  have 
been  in  the  coach-office,  and  to  have  been  marked  off,  but  whether 
the  8d.  was  for  carriage  or  porterage,  or  both,  two-thirds  were 
either  way  to  be  deducted,  whether  as  the  share  of  the  pro- 
prietors or  of  the  landlord.  It  seems,  the  parcel  was  lost  while 
resting  in  the  office.  Now  it  becomes  "necessary  to  consider  in  [  *336  ] 
what  character  the  defendant  stood,  and  what  was  the  nature  of 
the  contract.  There  was  certainly  no  personal  contract  on  the 
part  of  the  plaintiffs  with  the  defendant;  but  this  is  a  parcel 
brought  by  the  coach,  and  deposited  in  the  office  in  the  common 
course,  and  therefore,  without  saying  where  any  responsibility 
attaches,  it  seems  to  me  to  be  impossible  to  maintain  the 
present  action  on  the  ground  of  a  contract  with  this  defendant. 
And  even  supposing  that  the  notice  discharged  the  proprietors, 
that  would  not  cast  the  liability  on  the  porter.  On  the  facts  of 
this  case  then  I  think  we  should  order  the  postea  to  the  defendant, 
and  that  a  nonsuit  be  entered. 
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cavexagh    Graham,  Baron : 
Such.  The  plaintiffs  must  have  contracted  with  one  of  three  sets  of 

persons ;  first,  with  the  proprietors  of  the  coach,  and  they  are 
exempt  by  the  now  legal  notice,  of  which  they  availed  themselves. 
Next  with  the  proprietors  of  the  inn,  against  whom  the  hardship 
would  be  great,  as  the  loss  was  not  attributable  to  them.  The 
last  forlorn  experiment  is  made  against  the  porter.  Now  he  is  a 
dependent  character,  and  in  the  service  of  one  or  both,  and 
therefore  not  a  common  carrier  to  whom  the  goods  were  bailed, 
but  the  servant  of  a  carrier,  receiving  one-third  of  the  charges 
for  porterage  as  a  remuneration  for  his  services,  and  therefore 
clearly  not  responsible. 

Wood,  Baron : 

I  am  of  opinion  that  the  present  action  cannot  be  maintained 
against  this  defendant ;  whether  it  is  maintainable  against  any 
body,  I  do  not  say ;  I  have  however  great  doubts  on  that  point. 
I  *337  ]  *The  first  question  is,  What  was  his  character  in  the  transaction  ? 
It  is  admitted,  that  where  a  carrier's  servant  loses  goods,  the 
action  should  not  be  against  him,  but  against  the  master.  Now  I 
understand  the  defendant,  in  this  case,  to  be  in  the  situation  of  a 
servant  or  porter  to  the  proprietor  of  the  inn,  whose  business  it 
was  to  deliver  the  parcels  sent  by  the  coach ;  for  that  service  he 
was  to  receive  Id.  in  3d.,  and  the  other  2d.  was  to  be  received  by 
the  proprietor  of  the  inn ;  so  that  the  proprietor,  in  fact,  receives 
the  money,  and  out  of  it  allows  that  proportion  in  the  nature  of 
a  rate  of  wages.  The  defendant  therefore  acted  merely  as  servant 
of  the  proprietor ;  and  if  any  action  be  maintainable  at  all,  in 
this  case,  it  should  have  been  brought  against  the  proprietor  of 
the  inn,  according  to  Mr.  Gifford's  argument ;  but  I  giveno  opinion 
on  that  part  of  the  case.  It  is  said,  the  master  of  the  inn  could 
not  support  an  action  for  the  porterage,  but  that!  much  doubt. 
On  the  whole,  I  am  of  opinion  that  the  plaintiff  should  be 
nonsuited. 

Richards,  Baron : 

I  entirely  concur,  because  it  is  impossible  not  to  say  that 
the  porter  is  merely  a  servant  in  this  case,  and  therefore  not 
responsible.  p08tea  to  tke  defendant. 
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THE  ATTOKNEY-GENEKAL  v.  HOLFOED.f  ^is. 

,    ^  .                        .                                                          April  21. 
(1  Price,  426—434.)  r 

A  bequest  of  real  property  to  trustees  to  be  sold,  and  the  profits  to  be  [  426  ] 
deemed  part  of  the  residue  of  the  testator's  estate,  or  go  in  aid  (if 
necessary)  of  the  rest  of  his  property,  in  discharge  of  his  pecuniary 
legacies,  given  either  by  his  will,  or  any  codicil  thereto,  is  liable  to 
the  legacy-duty  imposed  by  the  48  Geo.  HI.  c.  149,J  although  the  re- 
siduary legatee  took  the  property  in  statu  quo,  and  the  trustees  did 
not  convert  it  into  money  by  sale,  according  to  the  directions  of  the 
will,  there  being  no  claim  to  render  such  sale  necessary. 

The  subject  of  such  a  bequest  would  be  considered,  in  equity,  as 
personal  property,  and  would  go,  in  case  of  the  legatee's  death,  to 
personal  representatives. 

On  the  trial  of  this  information,  at  the  sittings  after  Trinity 
Term,  1814,  a  verdict  was  taken  for  the  Crown,  subject  to  the 
opinion  of  the  Court,  on  the  following  case : 

'  George  Bogg,  Esq.  in  the  said  information  mentioned,  made 
his  will  in  writing,  dated  15th  April,  1800,  duly  attested  to  pass 
real  estates ;  and  thereby  gave,  devised,  and  bequeathed  to  the 
said  John  Josiah  Holford,  and  John  Richard  Baker,  and  to  the 
survivor,  and  the  heirs  of  the  survivor,  all  his  estate,  freehold, 
leasehold,  or  otherwise  denominated,  consisting  of  a  share, 
called  a  King's  Share  in  the  New  River  Water- Works,  purchased 
of  William  Cooper  Keating,  Esq.  with  the  land-tax  thereon,  by 
him  redeemed,  and  all  the  premises,  with  the  appurtenances 
whatsoever  thereto  belonging :  upon  trust,  as  soon  as  possible 
after  his  decease,  to  sell  the  same  by  public  auction ;  and  the 
testator  willed  that  the  profits  arising  therefrom  should  be 
deemed  part  of  the  residue  of  his  estate  thereinafter  disposed  of, 
or  go  in  aid,  if  necessary,  of  the  rest  of  his  property,  in  discharge 
of  his  pecuniary  legacies,  either  by  his  will,  or  any  codicil 
thereto.  The  said  share  in  the  New  River  Water- Works  *was  [  **27  ] 
freehold  property,  of  which  the  testator  died  possessed  in  fee- 
simple.    The  said  testator,  after  giving  various  legacies  by  his 

t  Be  Evans,  2  C.  M.  &  B.  218;  65  Geo.  m.  c.  184,  sched.  HI.  as 

AU.-Gcn.  v.  Ramsay's    Trustees,    2  amended  by  44  &  45  Vict.  c.  12,  ss. 

C.  M.  &  R.  231 ;   AU.-Qen.  v.  Han-  41,  42.    The  practical  importance  of 

cock,  2  M.  &  W.  583;  Att.-Gen.  v.  the  case  is  much  diminished  by  the 

Mangles,  5  M.  &  W.  127.  provisions  of  the  Finance  Act,  1894, 

X  The  provisions  now  in  force  are  s.  18,  as  to  succession-duty. — R.  C. 
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[  *428  ] 


said  will,  gave  and  devised  all  the  residue  of  his  estate  and 
effects  whatsoever  and  wheresoever,  unto  the  said  John  Josiah 
Holford,  his  heirs,  executors,  administrators,  and  assigns,  for 
ever ;  and  of  his  said  will  appointed  the  said  John  Josiah  Holford, 
John  Richard  Baker,  and  James  Abel,  his  executors.9 

'  The  said  testator,  after  making  his  said  will  in  manner  afore- 
said, died  on  the  17th  day  of  January,  1818,  without  having 
revoked  the  same,  and  the  said  executors  afterwards,  to  wit,  on 
the  28th  day  of  January,  1818,  duly  proved  the  said  will,  and 
were  enabled  to  pay  and  satisfy  all  his  debts  and  legacies  out 
of  his  personal  estate  alone,  without  having  recourse  to  a  sale  of 
the  said  New  River  Share,  devised  by  his  will  as  aforesaid,  or  of 
any  other  part  of  his  real  property,  the  surplus  of  the  said  testa- 
tor's personal  estate  being  very  considerable ;  and  the  said  New 
River  Share  is  of  the  value  not  exceeding  5,000Z.  and  the  said 
executors  have  not  paid  or  discharged  any  legacy-duty  to  his 
Majesty,  in  respect  of  the  same ;  and  the  said  John  Josiah  Holford 
is  now  possessed  thereof,  as  part  of  the  residue  of  the  estate  of 
the  said  testator,  without  any  duty  having  been  paid  for  the  same/ 

1  That  the  said  John  Josiah  Holford  is  a  stranger  in  blood  to 
the  said  testator.' 

'  The  legacy-duty  payable  to  his  said  Majesty,  in  *respect  of 
the  said  New  River  Share,  if  any  be  payable  thereon,  amounts  to 
the  sum  of  500Z.' 

'  The  question  for  the  opinion  of  the  Court  was,  whether  the 
legacy-duty  of  10Z.  per  cent,  granted  by  the  48  Geo.  HI.  chap. 
149,  schedule  8,  upon  any  legacy  or  residue  given  for  the  benefit 
of  a  stranger  in  blood  to  the  deceased,  should  not  be  paid  by  the 
said  defendants,  upon  the  said  New  River  Share,  under  the  cir- 
cumstances of  this  case :  and  the  verdict  to  stand,  or  be  entered 
for  defendant,  according  to  the  decision.' 


Nolan,  for  the  Crown,  stated,  that  the  present  information 
proceeded  on  the  48  Geo.  III.  chap.  149,  wherein,  by  schedule  3,  it 
is  enacted,  that  "  for  the  clear  residue  (when  given  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  given  to  two  or 
more  persons)  of  the  monies  to  arise  from  the  sale,  mortgage, 
or  other  disposition  of  any  real  or  heritable  estate,  directed  to  be 
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sold,  mortgaged,  or  otherwise  disposed  of,  by  any  will  or  testa- 
mentary instrument,  of  any  person  who  shall  have  died  after  the 
5th  day  of  April,  1805,  (after  deducting  debts,  funeral  expenses, 
legacies,  and  other  charges  first  made  payable  thereout,  if  any) 
where  such  residue,  or  share  of  residue,  shall  amount  to  20Z.  or 
upwards ;  and  where  the  same  shall  be  paid,  retained,  or  dis- 
charged, after  the  10th  day  of  October,  1808 ;  and  where  any 
such  legacy  or  residue,  or  share  of  such  legacy  or  residue,  shall 
have  been  given,  or  have  devolved  to  or  for  the  benefit  of  any 
stranger  in  blood  to  *the  deceased,  a  duty  shall  be  paid  at  and 
after  the  rate  of  10  per  cent."  and  that  it  would  depend  on  the 
question,  whether  the  object  of  the  bequest  were  to  be  considered 
as  personal  or  real  estate.  Now  by  this  will  the  New  River  Share 
is  not  directed  to  be  sold  conditionally,  and  only  in  the  event  of 
the  personal  fund  being  found  insufficient  to  discharge  debts  and 
legacies ;  but  it  is  a  positive  direction  that  it  shall  be  actually 
sold,  and  that  the  proceeds  shall  be  deemed  part  of  the  residue  of 
his  estate,  which  brings  the  bequest  precisely  within  the  statute 
imposing  the  duty.  If  there  had  existed  an  unsatisfied  debt, 
however  small,  and  the  property  had  been  sold,  the  remainder 
would  have  been  liable  to  the  duty,  as  part  of  the  residue 
bequeathed ;  or  if  the  share  had  been  given  to  two  it  would  not 
have  been  competent  to  either  to  take  it  as  real  property, 
but  it  must  have  been  sold,  and  the  proceeds  divided.  The 
residuary  legatee  might  have  compelled  the  trustees  to  sell 
the  property,  which  is  a  criterion  of  its  being  personal  estate ;  or 
if  he  had  died  before  the  trusts  of  the  will  had  been  performed,  a 
court  of  equity  would  have  considered  it  to  be  personal  property, 
and  would  have  decreed  it  to  go  to  his  personal  representatives, 
Fletcher  v.  AshburnerA  An  interest  vested  in  the  Crown,  under 
this  will,  on  the  death  of  the  testator,  which  could  be  no  more 
divested  by  the  subsequent  conduct  of  the  legatee  than  the  right 
of  a  creditor  or  a  personal  representative. 


Attobkby- 
Gexebal 

V. 
HOLFOBD. 


[  M29  ] 


Bowen,  for  the  defendant,  contended  that  no  duty  could  be 
considered  as  payable  on  account  of  *the  property  in  question, 
until  it  should  be  converted  into  money ;  and  that  under  this 


t  1  Br.  Ch.  Ca.  App.  497. 


3  b  2 


[  *430  ] 
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will,  which  must  be  expounded  by  the  common  rules  of  con- 
struction of  wills,  no  person  but  the  residuary  legatee,  or  those 
whose  interests  would  have  been  interfered  with,  by  considering 
it  as  personal  property,  could  have  compelled  a  sale  of  the  share. 
By  the  will  it  is  given  to  trustees,  not  to  executors ;  and  the 
testator  clearly  intended  that  if  it  should  not  be  necessary  to  sell 
it,  to  go  in  aid  of  his  personal  estate  ;  it  might  be  transmissible 
in  its  original  nature,  and  the  executors  being  enabled  to  satisfy 
all  claims  out  of  the  personal  estate,  had  no  right  to  interfere 
with  this  property  bequeathed  to  the  residuary  legatee.  It  is 
decided  by  case  after  case,  that  a  real  estate  devised  does  not 
change  its  nature,  unless  it  be  compellable  to  be  sold,  but  no 
claim  was  made  on  this  property  ;t  and  it  has  gone  uncharged 
under  the  devise.  In  the  case  of  Chitty  v.  Parker ,t  the  Lord 
Chancellor  refused  to  make  an  order  in  favour  of  the  next  of  kin 
against  the  heir,  where  the  testatrix  had  used  strong  words, 
devising  "  all  her  real  estate  to  be  sold,  and  all  her  estate  to  be 
converted  into  money,"  but  the  purposes  of  the  will  having  been 
otherwise  satisfied,  the  real  property  was  not  sold ;  and  his 
Lordship  said,  "  If  there  is  a  single  person  existing  who  has  a 
right  by  gift  from  her  to  any  part  of  it,  or  the  use  of  it,  that 
person  has  a  right  to  apply  to  have  it  converted  into  money ; " 
but  as  there  was  no  person  having  such  claim,  he  denied  the 
right  of  the  next  of  kin  to  have  it  converted  against  the  heir. 


[  431  ]  (Graham,  Baron :  In  case  of  the  legatee's  death,  would  his 

heir  or  personal  representative  be  entitled  to  this  property  ?) 


According  to  the  cases  his  heir  would  be  entitled,  Randall  v. 
Bookey,$  and  Roper  and  Radcliffe9\\  the  rule  being,  that  if  there 
be  a  devise  of  a  real  estate  to  be  sold,  if  not  sold,  it  shall  go  as 
real  property.  The  Crown,  in  this  case,  cannot  be  said  to  have 
such  an  interest  under  this  will  as  to  be  enabled  to  compel  a 
sale  of  the  property  in  question.  In  Green  v.  Crofts  Lord 
Loughborough  held,  that  though  legacies  on  land  were  charge- 
able, yet  that  a  devise  of  land,  or  of  interest  in  land,  was  not ; 

t  1  Ves.  44.  t  2  Ves.  junr.  271.  §  2  Vorn.  425. 

||  9  Mod.  171.  fl  2  H.  Bl.  30. 
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and  though  that  case  was  before  the  statute,  the  reasoning  is 
applicable  here. 

The  schedule  of  the  48th  Geo.  III.,  speaks  of  the  clear  residue 
of  the  monies  arising  from  the  sale;  where  such  residue,  or 
share  of  residue,  shall  amount  to  20Z.  or  upwards  (omitting  "  or 
be  of  the  value,"  as  introduced  in  the  charge  on  legacies  arising 
out  of  personal  estate),  and  where  the  same  shall  be  paid, 
satisfied,  or  discharged ;  not  where  the  same  shall  be  granted  or 
released,  or  using  such  words.  Now  until  a  sale  the  clear 
residue  cannot  have  been  ascertained,  nor  can  any  money  have 
arisen  to  entitle  the  Grown  to  a  duty.  The  title  of  the  Act  too 
describes  the  duties,  as  "  on  legacies  and  successions  to  personal 
estate  upon  intestacies  then  payable  *in  Great  Britain."  So 
that  the  schedule  applies  merely  to  monies,  and  whatever  the 
testator's  intention  might  have  been,  no  duties  can  attach  till 
that  intention  be  effectuated. 


Attobney- 
Genkbal 

HOLFORD. 


[  *432  ] 


Nolan,  in  reply : 

If  it  were  absolutely  necessary  that  in  all  such  cases  the  estates 
directed  to  be  sold  were  to  be  actually  reduced  into  money,  a 
compendious  mode  would  be  furnished  of  getting  rid  of  the  duty 
in  all  similar  bequests,  by  collusion  between  the  trustees  and 
executors ;  or  the  legatees  might  agree  to  a  partition  of  the  estate 
without  changing  its  nature:  But,  in  fact,  the  estate  so  be- 
queathed and  directed  to  be  sold,  must,  whether  sold  or  not,  be 
considered  as  sold,  in  favour  of  any  claim  on  it.  The  claim  of 
the  Grown  is  as  valid  as  that  of  a  creditor ;  and  the  Attorney- 
General  might  file  a  bill  to  enforce  a  sale,  which  is  an  answer  to 
the  cases  that  have  been  cited.  The  Act  only  looks  to  the  satis- 
faction of  the  legacy,  by  whatever  means  that  be  brought  about ; 
and  it  is  on  that  satisfaction  of  the  legacy  that  the  duty  is  pay- 
able, the  right  to  which  vested  in  the  Crown  on  the  death  of  the 
testator ;  whose  express  directions  that  the  estate  should  be  sold 
cannot  be  contravened  by  the  acts  of  the  legatees. 


(Thomson,  Chief  Baron :  Suppose  a  sum  of  money  were  be- 
queathed to  be  laid  out  in  land,  is  such  a  legacy  provided  for  by 
the  Act  ?    That  would  certainly  be  deemed  in  equity  land,  and 
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July  I. 


[  *4S4  ] 


not  money ;  and  if  you  go  on  equitable  construction  you  must 
♦admit  that  also  to  prevail :  under  this  devise  it  appears  that 
the  debts  are  not  chargeable  on  this  property,  but  only  the 
legacies.  The  true  question  will  be,  Whether  this,  as  real 
property,  is  liable  to  the  duties,  not  having  been  sold  according 
to  the  directions  of  the  will?  The  Act  does  not  contemplate 
the  cases  alone  of  estates  being  necessarily  sold,  but  only  where 
they  are  directed  to  be  sold  to  pay  debts,  if  any.  There  is  cer- 
tainly much  in  what  has  been  said  on  the  effect  of  an  information 

being  filed  to  compel  a  sale. 

Cur.  adv.  vuti. 

Thomson,  Chief  Baron   (having  stated  the  question,  and  gone 
through  the  case  and  most  material  arguments) : 

This  is  not  a  bequest  of  the  property  in  question,  directing  it 
to  be  sold  with  a  view  solely  to  the  payment  of  debts,  but  it  is 
directed  to  be  sold  in  all  events,  and  to  be  turned  into  money. 
The  profits  arising  therefrom  were,  by  the  will,  to  go  in  aid  of 
the  rest  of  his  property,  if  necessary,  in  discharge  of  his  pecuniary 
legacies ;  but  it  is  not  directed  to  be  sold  for  that  purpose  merely, 
but  generally  to  be  sold,  and  the  money  to  go  as  residue  of  his 
personal  estate.  Now  all  the  residue  of  the  testator's  estate  goes 
to  Holford,  the  defendant,  a  stranger  in  blood ;  and  this  property 
would  be  considered  in  equity  as  sold,  although  it  might  not  be 
in  fact  sold ;  and  supposing  him  to  have  died  before  election,  it 
would  have  gone  to  his  personal  representatives ;  and  shall  it  be 
said,  that  *by  not  selling  it  according  to  the  directions  of  the 
will  he  shall  be  enabled  to  intercept  the  duty  ?  He  has,  it  is 
true,  a  right  to  take  it  in  its  original  state,  as  between  himself 
and  the  executors;  but  he  must  not,  by  so  doing,  be  permitted 
to  evade  the  duty  to  which,  if  sold,  it  would  have  been  liable ; 
and  it  must  be  considered  as  having  been  actually  sold  by  the 
executors,  and  that  the  money  arising  from  the  sale  had  been 
by  them  paid  over  to  the  devisee. 

It  appears  to  the  Court  therefore,  that  this  bequest  is  within 
the  48th  Geo.  HI.,  and  that  the  duty  is  payable  by  the  defendant, 
according  to  the  information,  and  we  must  confirm  the 


Judgment  for  the  Crown. 
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DELITJS  v.  EOUGEMONT  and  Others.  isis. 

(1  Price,  449—450.)  JulV  l- 

The  Court  will  grant  a  commission  to  examine  a  witness  who  is  in        r  449  l 
this  country,  on  an  affidavit  of  his  being  under  a  necessity  of  going 
abroad  before  the  day  when  the  cause  will  be  tried,  and  although  the 
cause  be  not  at  issue,  and  the  answer  has  not  come  in. 

Phillimore  had  moved  on  a  former  day,  on  the  part  of  the 
plaintiff,  for  a  commission  to  examine  a  witness,  de  bene  esse,  on 
interrogatories,  before  he  should  leave  England.  His  affidavit 
stated,  that  an  action  at  law  had  been  commenced  by  the  plaintiff 
against  the  defendants  in  the  Common  Fleas; — that  the  de- 
fendants had  obtained  an  injunction  to  restrain  the  plaintiff  from 
proceeding  in  that  suit,  and  that  it  could  not  therefore  at  present 
be  tried ; — that  the  testimony  of  the  witness  was  material ;  and 
that  he  was  about  to  depart  from  this  country.  The  defendants 
had  appeared,  but  had  not  answered,  and  were  therefore  in 
contempt. 

The  application  stood  over  for  the  consideration  of  the  Court, 
and  that  the  practice  of  the  Court  of  Chancery  might  in  the 
meantime  be  inquired  of;  and  on  being  renewed,  the  Court 
doubted  whether  they  could  grant  a  commission  to  examine  a 
witness,  being  in  London,  on  the  ground  of  his  being  about  to 
leave  the  kingdom,  and  whether,  if  they  could,  the  depositions 
would  be  admitted  in  a  court  of  law ;  and  suggested  that  the 
course  should  have  been,  to  have  had  the  defendants  brought 
up  in  the  custody  of  a  messenger. 

The  case  of  Cazenove  v.  Vaughan  t  was  *cited,  as  applying  to      [  ^460  ] 
both  those  points,  where  the  same  application  had  been  granted 
in  the  Court  of  Chancery,  and  the  depositions  received  in  evi- 
dence in  the  King's  Bench. 

That  was  a  case  where  the  action  pending  could  not  be  tried 
on  the  day  appointed,  and  the  commission  was  granted  on  an 
affidavit  that  the  witness  could  not  stay  longer  in  England. 

Bichakds,  Baron : 
This  case  is  certainly  stronger  than  that,  for  here  there  is  an 
t  14  B.  B.  377  (1  M.  &  S.  4). 
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Dkliub      injunction  contravening  the  bringing  this  cause  on  for  trial,  and 
Bougemont.  there   there  was  merely  a  postponement.     I  never   knew  an 
instance  of  it  before. 

Thomson,  Chief  Baron : 

That  case  in  Chancery  is  certainly  an  authority,  or  I  should 
have  thought  it  could  not  have  been  done. 

Take  the  order,  in  the  terms  of  that  granted  by  the  Lord 
Chancellor. 


EXCH.   MICHAELMAS  TERM. 


wis.  ATTOENEY-GENERAL  v.  WOODHEAD. 

N<*-*-  (2  Price,  3-4.) 

r  3  -1  The  Court  will  not,  after  verdict,  arrest  a  judgment,  on  affidavit  that 

a  bill  has  been  found  against  a  witness  indicted  fox  perjury  on  a  material 
point  of  evidence  given  by  him  on  the  trial. 

Nor  does  it  seem  that  a  conviction  would  be  sufficient  ground  for 
sending  a  cause  back  to  a  jury  for  re-investigation. 

A  verdict  had  been  found  for  the  Crown,  at  the  last  Revenue 
sittings,  on  an  information  against  the  defendant,  under  the 
21st  Geo.  III.  c.  55,  t  for  receiving  spirituous  liquors  from  a 
person  not  having  painted  over  the  outward  door  of  his  place  of 
business,  the  words  distiller,  rectifier,  or  compounder  of  spirituous 
liquors,  in  compliance  with  the  provision  in  the  19th  Geo.  III. 

Pell,  Serjt.  now  moved  for  a  new  trial,  on  an  affidavit, 
which  charged  the  material  witness  on  the  part  of  the  Crown 
with  having  falsely  deposed  at  the  trial,  that  there  was  a  hole  in 
the  wall  of  the  defendant's  premises,  through  which  the  spirits 
had  been  conveyed,  whereas  (as  it  was  now  sworn  in  the  affidavit) 
there  was  not,  nor  could  there  have  been,  any  such  hole.  It 
further  stated,  that  an  indictment  had  since  been  preferred 
against  the  witness  for  perjury,  charged  to  have  been  committed 
on  that  occasion,  at  the  sessions ;  and  that  the  Grand  Jury  had 
found  the  bill. 

f  Bep.  Stat.  Law  Rev.  Act,  1871. 
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But  the  Court  holding  that  on  that  affidavit  there  was  not  attobney- 

Bufficient  ground,  General 

It  was  moved  that  the  judgment  might  be  arrested  till  the  Woodhkad. 
event  of  the  trial  should  be  known. 


Thomson,  Chief  Baron : 

The  Court  cannot  blend  a  criminal  and  civil  proceeding,  for 
the  purpose  *of  contradicting  a  fact  sworn  to  on  a  trial.  It 
would  be  pregnant  with  the  greatest  mischief  if  even  a  convic- 
tion of  perjury,  on  evidence  given  by  a  witness,  were  to  be 
received  in  answer  to  a  verdict.  His  Lordship  adverted  to  the 
case  of  Bartlett  v.  Piekersgill,\  where  the  plaintiff  petitioned 
for  leave  to  file  a  supplemental  bill,  in  nature  of  a  bill  of  review, 
the  defendant  having  been  convicted  of  perjury  in  the  main 
subject  of  his  answer;  but  Lord  Keeper  Henley  dismissed 

the  petition. 

Rule  refused. 


[•4] 


WICKHAM  v.  MEALING. 

(2  Price,  9—11.) 

Where  there  has  been  no  appearance  by  the  defendant,  a  defect  in  the 
notice  to  appear  is  not  waived  by  mere  delay  on  the  part  of  the 
defendant  to  set  aside  the  proceedings. 

Gasbleb  had  obtained  a  rule  on  the  7th,  calling  on  the  plain- 
tiff to  shew  cause,  why  the  writ  of  quo  minus,  which  had  been 
served  on  the  defendant,  and  *all  subsequent  proceedings,  should 
not  be  set  aside  for  irregularity.  The  affidavit  of  the  defendant 
and  his  attorney  stated,  that  defendant  had  been  served  with  the 
annexed  copy  of  a  writ  of  quo  minus  on  the  23rd  May,  and  that 
he  had  not  been  served  with  any  other  copy ;  that  the  writ  was 
issued  on  the  19th  May,  and  that  it  had  no  notice  subscribed, 
specifying  the  time  when  the  defendant  was  to  appear  at  the 
return  thereof,!  and  that  he  was  informed  by  his  attorney,  that 
he  had  good  ground  of  defence  to  the  action ;  that  on  the  14th 


t  1  E.  E.  1  (1  Cox,  15). 

X  The  blank  for  the  day  of  appear- 
ance, in  the  notice  underneath  the 
usual  printed  form  of  copy  of  process 


for  service,  which  should  have  been 
the  4th  of  June,  had  been  neglected 
to  be  filled  up. 


1815. 
Nov.  18. 

[9] 


[*10] 
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WioKHAii  of  June,  notice  of  the  omission  was  given  to  the  plaintiffs  clerk 
Mraliko.  in  Court ;  and  that,  notwithstanding  such  notice,  the  plaintiff 
had  proceeded  in  the  action,  and  executed  a  writ  of  inquiry  of 
damages.  The  clerk  of  the  defendant's  agent  also  made  an 
affidavit,  that  he  had  called  on  the  plaintiff's  clerk  in  Court,  on 
the  15th  day  of  June,  after  the  defendant  had  been  served  with 
notice  of  declaration,  and  had  informed  one  of  his  clerks  of  the 
defect,  and  that  in  case  of  plaintiff's  proceeding  further,  the 
Court  would  be  moved  to  set  aside  the  proceedings. 

Dauncey  shewed  cause ;  submitting,  that  if  the  omission  in 
the  notice  under  the  writ,  of  the  day  of  appearance,  were  irregu- 
lar, yet,  where  in  the  body  of  the  process  the  day  was  distinctly 
stated,  as  here  (for  the  writ  calls  on  the  defendant  to  appear  in 
fifteen  days  of  the  Holy  Trinity),  it  should  hardly  be  held  to  be 
C  *U  ]  a  fatal  omission ;  for  the  defect  in  this  case  *is,  that  the  appear- 
ance day  is  not  mentioned  at  all  in  the  notice,  not  that  a  day  is 
mentioned  repugnant  to  that  in  the  body  of  the  writ.  But  even 
if  it  were,  there  had  been  such  gross  and  reprehensible  delay,  in 
defendant  not  applying  to  set  aside  the  process  for  that  irregu- 
larity before,  as  the  Court  would  not  encourage  by  entertaining 
the  motion.  The  defendant  was  served  on  the  23rd  of  May; 
that  (Easter)  Term  did  not  end  till  the  26th;  the  writ  was 
returnable  on  the  first  return  in  the  following  Term ;  yet,  during 
the  whole  of  that  Term  no  notice  was  taken  of  the  defect,  and 
not  till  the  15th,  the  day  after  the  Term  was  over,  was  any 
intimation  made  of  it,  and  then  a  verbal  message  only  is  given 
to  one  of  the  clerks  of  the  plaintiff's  agent.  It  is  laid  down  in 
the  books  to  be  the  practice,  and  it  is  founded  on  principle,  that 
wherever  a  defendant  would  take  advantage  of  an  irregularity  in 
mesne  process,  he  must  proceed  to  do  so  before  appearance, 
whether  by  his  own  attorney,  or  by  plaintiff's  according  to  the 
statute,!  or  all  objection  is  waived. §     In  this  case,  the  plaintiff 

t  The  plaintiff  in  this  case  had      tutum.t 
entered  an  appearance.     Sec.  Sta-         §  Tidd's  Practice,  pp.  162 — 516. 


t  The    statute    then    applicable      c.  124,  rep.  by  S.  L.  R.  Act,  1873. — 
appears  to  have  been  51  Geo.  III.      E.  C. 
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has  not  only  signed  judgment,  bat  has  executed  a  writ  of    Wiokham 

inquiry.  liEALIUO. 

The  Court  held,  that  the  words  of  the  statute  could  not  be 
got  over ;  and  therefore,  notwithstanding  the  delay,  and  the 
stage  of  the  proceedings,  made  the 

Rule  absolute,  with  costs. 


THOMAS  v.   MATTHIAS.  isis. 

(2  Price,  32—33.)  Nov^U. 

Where  an  order  for  a  messenger  has  been  issued  against  a  sheriff  for  [  92  ] 
contempt,  in  not  returning  an  attachment  against  a  defendant  for  not 
putting  in  his  answer  (other  attachments  haying  been  issued  before),  it 
is  peremptory :  and  the  Court  will  not  stay  the  order,  although  it  go  to 
affect  a  sheriff  not  in  office  at  the  time  of  the  alleged  original  neglect : 
nor  will  they  consent  to  enlarge  the  time  allowed  by  the  order. 

The  previous  order  to  the  High  Sheriff,  to  return  the  process,  may  be 
served  on  his  Under  Sheriff,  and  such  service  will  be  good. 

Nor  will  the  Court  enlarge  the  time  limited  by  the  order  in  such  a  case. 

Dauncby  moved,  that  the  order  made  in  this  cause,  for  a 
messenger  to  bring  up  Morris  Williams,  Esq.  High  Sheriff  for 
the  county  of  Pembroke,  to  the  bar  of  this  Court,  for  contempt, 
in  not  returning  an  attachment  with  proclamations,  which  had 
been  issued  against  the  defendant,  might  be  ^stayed  in  the  hands  [  *33  ] 
of  the  plaintiff  for  ten  days,  the  said  Morris  Williams  submitting 
to  pay  all  costs,  and  undertaking  to  file  a  return  within  that 
time.  It  was  urged,  in  favour  of  the  application,  that  the 
neglect  complained  of  (if  there  had  been  any)  was  the  neglect  of 
his  predecessor  in  office :  and  it  was  objected,  that  the  original 
rule,  for  the  Sheriff  to  return  the  attachment  within  a  week,  had 
been  served  on  the  Under  Sheriff. 

Stephens  opposed  it;  stating,  that  very  great  delay  had 
arisen  to  the  plaintiff's  suit  (which  was  a  bill  filed  against  the 
defendant  in  1812,  for  tithes),  in  consequence  of  the  Under 
Sheriff  not  returning  the  several  attachments  which  had  been 
issued  against  the  defendant  for  not  putting  in  his  answer ;  that 
now,  at  length,  an  attachment  against  the  Sheriff  had  been 
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Thomas  executed  by  the  Coroner,  and  he  had  entered  into  the  usual 
Matthias,  bond,  in  the  penalty  of  40Z.  conditioned,  for  answering  the 
contempt  by  the  21st  June  last ;  but  that  not  being  done,  and 
the  usual  rule  for  the  Coroner  to  bring  in  the  body,  having 
expired,  the  plaintiff  had  obtained  the  order  in  question,  for  a 
messenger  against  the  Sheriff. 

Thomson,  Chief  Baron : 

The  order  does  not  require  personal  service ;  it  is  sufficient 

that  it  be  served  on  the  Under  Sheriff.    As  to  the  application 

itself,  he  is  in  contempt,  and  therefore  the  Court  will  not 

interfere. 

Motion  refused,  with  costs. 

Dauncey  then  applied  to  enlarge  the  time,  which  the  Court 
also  refused. 


EXCH.  HILAEY   TERM. 


in*  KIDWELLY  CANAL  COMPANY  v.   BABY. 

■fc*26'  (2  Price,  93—101.) 

r  93  l  One  of  several  persons,  who  have  subscribed  an  agreement,  inter  ae, 

to  promote  a  joint  undertaking,  or  common  purpose,  cannot  withdraw 
his  name,  and  discharge  -himself  from  the  engagement,  without  the 
consent  of  the  rest  of  the  subscribers.  And  if  an  Act  of  Parliament 
have  been  passed,  for  effectuating  the  purpose  of  the  undertaking,  by 
which  certain  obligations  are  created,  such  original  subscriber  is  not 
exonerated  from  the  liabilities  imposed  by  the  Act,  by  haying,  during 
the  progress  of  the  bill,  renounced,  before  the  committee,  all  further 
connection  with  the  undertaking,  and  desired  that  his  name  might  be, 
in  consequence,  omitted  in  the  Act;  nor  can  the  circumstance  of  his 
name  so  being  omitted,  have  the  effect  of  disengaging  him. 

An  action  had  been  brought,  to  recover  the  sum  of  165J.,  the 
amount  of  six  calls  on  the  defendant,  who  was  alleged  to  be  a 
proprietor  of  three  shares,  of  100Z.  each,  in  an  undertaking, 
for  the  purposes  of  which,  the  plaintiffs  had  procured  an  Act  of 
Parliament.  On  the  trial  of  the  cause  before  Mr.  Baron  Wood, 
at  the  last  Assizes  at  Hereford,  the  plaintiffs  recovered  a  verdict, 
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under   the  direction  of   the   learned   Judge,  reserving   to  the    Kidwelly 

O  A  W  A  T     C*(% 

defendant,  liberty  to  move  to  set  it  aside,  and  enter  a  nonsuit, 


17. 

Baby. 


if  the  Court  should  be  of  opinion,  that,  under  the  circumstances 
of  the  case,  as  proved  on  the  trial,  the  defendant  could  not  be 
considered  as  having  such  an  interest  in  the  shares  of  the  con- 
cern, as  rendered  him  liable  to  the  calls  of  the  Company  on  him, 
as  a  proprietor  of  those  shares. 

Jeruis  having  obtained  the  rule,  on  the  ground  that  the 
defendant  was  not,  at  the  time  of  the  calls  made  on  him,  a 
proprietor,  his  Lordship  read  his  report  of  the  evidence,  which 
proved, — that  the  defendant  had  been  one  of  the  original  sub- 
scribers to  the  first  proposals  of  uniting  for  the  purpose  of 
effecting  the  objects  of  the  Company,  and  to  the  intended 
measure  of  obtaining  an  Act  of  Parliament,  as  the  foundation 
of  the  undertaking ; — that  *he  had  signed  his  name  to  a  paper,  [  *94  ] 
purporting  to  be  a  list  of  subscribers  to  the  plan,  and  worded 

thus: 

"  22nd  August,  1811. 

"A  list  of  subscribers,  to  a  fund  for  carrying  into  execution  a 
plan  for  the  improvement  of  the  harbour  of  Kidwelly,  and 
making  proper  communications  therewith,  from  the  several 
collieries  in  the  neighbourhood,  by  a  canal,  or  rail-roads." 

That  the  Act  was  obtained  in  June,  1812 :  that  during  the 
progress  of  the  Bill,  which  was  opposed,  the  defendant  having 
attended  some  of  the  meetings  of  the  committee,  expressed  a 
wish  at  one  of  them,  that  his  name  might  be  withdrawn  from 
the  subscription,  and  his  name  was  therefore  not  inserted  in  the 
Act, — that  he  had  attended  various  meetings  as  chairman,  and 
had  voted,  and  otherwise  taken  an  active  part  there :  but  that, 
at  a  meeting  of  the  Committee  of  the  House  of  Commons,  held 
in  London,  during  the  progress  of  the  Bill,  the  defendant,  dis- 
approving the  proceedings,  signified,  that  he  should  withdraw 
his  subscription,  and  desired  that  his  name  might  not  be  inserted 
in  the  Bill,  to  which  the  Chairman  of  the  Committee  assented : 
and  that  when  the  Act  passed,  his  name  was,  in  fact,  omitted ; 
that  he  had  attended  a  meeting  of  subscribers  in  November 
following,  and  seconded  a  motion  for  the  appointment  of  a  clerk. 
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Kidwelly    On  this  evidence,  his  Lordship  held,  that  the  defendant  was  not 

Cakal    o.    ftj  jjj^y  ^0  withdraw  his  name,  without  the  consent  of  the 

Rabt-       other  subscribers.    It  had  been  proved,  also,  that  three  shares 

had  been  subsequently  assigned  by  another  subscriber  (Brogden), 

[  *95  ]       to  the  defendant,  *which  were  held  to  be  void,  not  having  been 

entered  in  a  transfer  book,  as  the  Act  directed. 

Dauncey  and  Abbott  now  shewed  cause : 

They  contended,  that  the  defendant  still  continued  to  be  a 
proprietor  of  three  shares  in  the  undertaking,  notwithstanding 
his  declaration  of  a  determination  to  withdraw  his  subscription. 
He  appeared  to  be  an  original  subscriber  to  the  undertaking, 
and  he  took  an  active  part  in  the  execution  of  it,  both  before  and 
after  passing  the  Act.  That  what  he  had  done  after  the  Act 
had  passed,  could  not  have  been  in  virtue  of  any  pretended 
transfer  of  shares  by  another  proprietor  to  him,  (which,  not 
having  been  bona  fide,  and  regularly  entered,  in  pursuance  of  the 
Act,  were  a  mere  collusion  and  nullity) ;  but  in  virtue  of  his 
original  subscription.  If  the  undertaking  had  turned  out  to  be 
profitable,  there  was  nothing  in  the  supposed  withdrawing, 
which  could  have  precluded  him  from  a  participation  of  those 
profits  as  a  proprietor,  under  the  original  subscription ;  and 
from  that  subscription  he  could  not  withdraw,  to  the  prejudice 
of  those  who  had  embarked  with  him. 

Jervis,  and  Taunton,  in  support  of  the  rule,  submitted,  that 
the  defendant  was  at  any  time  competent  to  abandon  the  project, 
previous  to  the  passing  of  the  Bill ;  and  that  having  declared 
himself  no  longer  a  subscriber,  at  a  Committee  of  the  House, 
when  the  solicitor  for  the  Company,  who  must  be  presumed  to 
represent  them,  was  present,  the  chairman  of  the  committee 
assenting  to  it,  he  had  become  completely  discharged.  In 
[•96]  *  consequence  of  that  declaration,  his  name  had  not  been 
inserted  in  the  Act,  when  the  name  of  no  other  subscriber  was 
omitted,  except  those  of  subscribing  peers,  which  had  been 
omitted  in  consideration  of  their  rank ;  and  that,  whatever  he 
had  done  since,  had  been  done  by  virtue  of  the  shares  assigned, 
whether  the  assignment  of  them  was  legally  valid  or  not.     This 
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action  depends  altogether  on  the  Act  of  Parliament,  and  to  that    Kidwelly 

Pavat   CJo 

he  was  no  party.  To  make  out  the  plaintiff's  case,  the  defendant  „. 
must  be  shewn  to  be  a  proprietor ;  and,  after  such  a  declaration  Rabt* 
of  having  withdrawn,  on  his  part,  would  this  Court  have  per- 
mitted him  to  come  and  claim  a  share  of  the  profits  ?  and,  if 
not,  he  should  not  be  considered  as  liable  to  calls.  The  sub- 
scribers alluded  to  in  the  Act,  are  those  subscribing  after  the 
Bill  passed. 

Thomson,  Chief  Baron: 

The  form  of  this  action  has  been  rightly  adopted,  under  the 
direction  of  the  Act.  It  was  incumbent  on  the  plaintiff  to  shew 
that  the  defendant  was  a  proprietor,  and  the  question  is,  whether 
the  evidence,  in  fact,  does.  It  is  said,  that  he  became  a  pro- 
prietor by  signing  a  paper,  by  which  certain  persons  agree  to 
unite  for  the  purpose  of  carrying  the  undertaking  into  execution. 
An  Act  of  Parliament,  to  enable  them  to  effectuate  their  inten- 
tion, was  passed,  incorporating  certain  persons,  by  name,  as 
proprietors,  for  carrying  the  undertaking  into  execution,  (among 
whom  that  of  the  defendant  does  not  occur),  together  with  such 
persons  as  shall  hereafter  be  possessed  of  any  shares  in  the 
"undertaking.  No  doubt,  the  defendant  was  one  of  the  parties  [  *97 1 
agreeing  to  undertake  the  execution  of  the  projected  plan,  and 
the  Act  which  was  obtained,  proceeded  on  the  footing  of  that 
agreement.  It  seems,  that  while  the  Bill  was  in  progress,  the 
defendant  objected  to  being  longer  considered  as  one  of  the 
subscribers,  and  requested  his  name  might  be  struck  out.  But, 
in  fact,  the  Act  passed,  and  not  only  all  were  incorporated  who 
had  subscribed,  but  all  who  should  thereafter  be  possessed  of 
any  share  or  shares  in  the  undertaking.  There  is  no  way  of 
becoming  possessed  of  shares  but,  by  subscribing;  and  sub- 
scribers were  not  possessed  of  shares  till  the  Act  passed,  but  on 
being  passed,  it  had  reference  to  every  person  who  had  before 
that  time  subscribed,  without  rejecting  any,  and  they  then 
became  entitled  to  profits. 

As  to  the  defendant's  withdrawing,  on  which  so  much  stress 
has  been  laid,  he  could  not  discharge  himself  by  any  declaration 
to  that  effect,  nor  was  the  Committee  competent  to  consent  to 


752 


1816.    EX.    2  PRICE,  97—99. 


[b.r. 


Kidwelly 
Canal  Co. 

Raby. 


[•98] 


such  withdrawing.  It  cannot  be  said  to  have  been  the  intention 
of  the  Legislature  to  have  discharged  him,  for  that  would  have 
required  an  express  clause,  excluding  him  byname.  Now  he 
answers  the  description  of  persons  enumerated  in  the  Act, 
down  to  the  time  when  he  is  said  to  have  assumed  the  character 
of  proprietor,  by  means  of  fictitious  assignments,  when  he  had 
in  himself  a  much  better  title  than  Brogden,  by  this  assign- 
ment, could  give  him.  The  words  are,  "  those  who  have  sub- 
scribed, or  shall  hereafter  subscribe;"  therefore,  the  Act 
"includes  all  who  had  subscribed,  and  he  has  done  no  act  to 
discharge  himself  from  the  effects  of  his  subscription.  And 
being  within  the  terms  of  the  Act,  he  would  have  been  entitled 
to  a  share  of  the  profits  of  the  undertaking,  as  a  proprietor,  he 
must  also  be  considered  liable,  as  such,  to  losses. 

Graham,  Baron: 

As  to  the  defendant's  voting  as  assignee  of  Brogden,  that  is 
out  of  the  case.  The  main  question  is,  whether  he  was  bound  by 
his  original  subscription ;  and  if  so,  whether  he  was  subse- 
quently released.  The  agreement  he  subscribed  was  binding, 
nor  can  a  man  renounce  by  such  means  as  Baby  adopted. 
Lewis,  the  solicitor,  did  not  represent  the  proprietors ;  he  was 
merely  employed  in  conducting  the  Bill  through  the  House,  and 
had  no  power  to  consent  to  the  defendant's  withdrawing.  Nor 
did  the  omission  of  his  name  by  the  Committee,  discharge  him, 
more  than  Lord  Cawdor  and  Lord  Dynevor.  There  must,  for 
that  purpose,  have  been  an  explicit  consent  of  the  other  adven- 
turers. If  he  could  have  discharged  himself  at  any  time,  when 
the  application  had  been  made  to  Parliament  it  was  then  too 
late. 


[•99] 


Wood,  Baron : 

The  two  questions  in  this  case  are,  1st,  whether  the  defendant 
was  an  original  subscriber  to  the  undertaking,  intended  to  be 
carried  into  effect  by  that  Act ;  and  2ndly,  whether,  if  he  were 
so,  he  has  discharged  himself  by  what  has  been  done. 

It  is  immaterial  to  ascertain  whether  the  defendant  "voted  in 
respect  of  his  original  subscription,  or  of  his  assigned  shares. 
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The  heading  of  the  instrument  differs  only  in  words,  but  not    Kidwelly 
in  substance,  from  the  Act.    They  are  called  subscribers,  in  v'm 

each.  *"T- 

Then  is  he  discharged  from  his  subscription  by  what  he  has 
done?  Wherever  there  is  an  agreement  between  several,  one 
party  cannot  withdraw  without  the  consent  of  the  others,  as  in 
the  case  of  creditors  having  agreed  to  take  a  composition,  one 
cannot  retract  without  the  consent  of  all  the  rest.  Here,  it  is 
admitted,  there  was  no  consent ;  and  his  declaration  of  abandon- 
ing, amounts  to  nothing.  Lewis,  the  solicitor,  could  not  control 
the  Committee,  or  their  acts,  if  there  at  the  time ;  and  had  he 
expressly  consented '  to  such  withdrawing,  it  would  have  been 
without  authority,  and  it  would  be  absurd  to  suppose  him 
authorized. 

It  has  been  said,  that  the  defendant  does  not  bear  the  cha- 
racter of  a  proprietor  of  shares,  and  is  therefore  wrongly  sued, 
as  such ;  but  I  think  he  is,  in  fact,  a  proprietor,  although  not 
included  by  name  in  the  Act  of  Parliament ;  for  the  Act  says, 
"  who  shall  be  possessed  of  shares,"  not  who  shall  subscribe. 
Now,  did  Baby  possess  shares  ?  He  did  not  till  after  the  Act 
had  passed;  but  then  he  became  entitled.  The  words  of  the 
Act  are  retrospective,  and  all  subscribers  are  made  entitled. 
He  is,  in  fact  therefore,  one  of  the  corporate  body,  although  not 
named  in  the  Act.  By  the  81st  section,  it  is  provided,  that  the 
Company  shall  not  be  authorized  to  proceed  *with  the  undertaking  [  *N>0  ] 
till  a  sufficient  number  of  subscribers  shall  have  been  obtained, 
who  will  undertake  to  raise  the  sum  of  20,0002.,  including  the 
money  already  subscribed ;  it  is  clear,  that  the  Legislature  con- 
sidered all  who  had  subscribed  before  the  passing  of  the  Act,  to 
have  been  entitled  to  shares,  as  well  as  those  who  subscribed 
afterwards ;  the  words  "  including  the  money  already  subscribed," 
include  the  persons  who  had  subscribed  that  money.  So  also, 
the  69th  and  70th  sections,  describing  the  persons  liable  to 
calls  ;  "  every  person  or  persons  who  hath,  or  have  already  sub- 
scribed ; "  and  such  person  being  called  on,  must  pay.  The 
defendant,  then,  not  having  legally  withdrawn  his  subscription 
is  a  proprietor,  and  as  such,  liable  to  calls,  and  must  therefore 
pay  them  when  made. 

b.r. — vol.  xvi.  8  c 
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Richards,  Baron : 

One  of  the  necessary  means  for  carrying  into  execution  the 
plan,  towards  which  the  persons  whose  names  appear  to  this 
paper  have  subscribed,  was  the  procuring  an  Act  of  Parliament. 
That  was  a  necessary  step,  and  must  therefore  be  upheld.  Raby 
was  a  subscriber  to  this  paper,  and  is  bound  by  its  terms,  to 
adopt  every  measure  necessary  to  its  execution.  If  Raby  had 
not  endeavoured  to  withdraw,  there  would  have  been  no  doubt 
of  his  liability :  then  the  question  becomes,  whether  he  has  in 
fact  withdrawn ;  and  I  think  he  has  not,  inasmuch  as  he  could 
not  do  so,  without  the  consent  of  all  those  with  whom  he  had 
become  engaged  in  the  undertaking. 

As  to  what  passes  before  a  Committee,  it  is  in  great  part,  tub 
rilentio,  and  any  assent  of  Lewis's  there,  would  be  nugatory.  It 
is  admitted,  that  till  he  had  withdrawn,  he  was  bound. 

Rule  discharged. 


1816. 
March  1. 

[190] 


ROB  and  Another  v.   BUTTERWICK. 

(2  Price,  190—197.) 

The  Court  will  reform  a  deed,  entered  into  under  a  previous  agree- 
ment, by  ordering  a  fresh  conveyance  to  be  executed,  from,  which  a 
covenant,  complained  of  as  not  being  within  the  intention  of  the 
covenantor  at  the  time  of  the  agreement,  will  be  directed  to  be 
expunged ;  the  fact  being  that  the  covenant  had  been  inserted  by  the 
plaintiff's  attorney  (by  an  interlineation  in  the  engrossment),  without 
express  authority  from  or  consultation  with  the  plaintiff. 

This  Bill  prayed,  that  the  defendant  might  be  decreed  to 
execute  a  fresh  conveyance  of  tithes  purchased  of  him  by  the 
plaintiffs,  agreeable  to  what  was  charged  to  be  the  true  intent  and 
meaning  of  the  articles  of  agreement  entered  into  between  the 
parties,  on  which  the  conveyance  objected  to  was  founded  ;  and 
that  an  injunction  might  in  the  mean  time  be  granted,  to  restrain 
the  defendant  from  proceeding  farther  at  law,  to  recover  a  propor- 
tion of  the  arrears  of  rent  claimed  to  be  due  from  the  plaintiff. 

The  facts  on  which  the  Bill  was  filed  were,  that  the  parties 
having  contracted  for  the  sale  of  certain  tithes,  held  by  the 
defendant  on  lease  from  the  Archbishop  of  York,  under  an 
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annual  rent  of  20Z.  payable  to  the  Archbishop,  and  subject  to  a  Bob 
further  annual  payment  of  40J.  for  the  purposes  therein  men-  buttkh- 
tioned,  articles  of  agreement,  dated  16th  December,  1795,  were  WICK- 
executed  between  them,  of  which  the  following  are  the  material 
parts  :  The  defendant,  rector  of  Thirsk,  in  the  county  of  York, 
agreed,  in  consideration  of  the  sum  of  2,84(M.,  to  execute  on  a 
future  day,  a  conveyance  of  the  said  tithes,  and  a  barn,  usually 
let  therewith,  to  the  use  of  plaintiffs,  their  heirs  and  assigns,  for 
and  during  the  lives  and  life  of  the  longest  liver  of  the  several 
persons  for  whose  lives  the  said  tithes  were  granted  to  defendant, 
with  all  benefit  and  advantage  *of  renewal,  from  time  to  time,  [  *i9i  ] 
upon  the  death  of  any  of  them ;  the  said  conveyance  to  contain 
all  covenants  usually  comprised  in  conveyances  of  estates  for  lives 
and  terms  of  years.  "  And  it  was  thereby  covenanted  and  agreed 
upon  between  the  said  parties,  that  the  plaintiffs,  their  heirs  or 
administrators,  should  and  would  from  time  to  time,  and  at  all 
times,  upon  the  renewal  of  any  of  the  lives  for  which  the  said 
tithes  were  then  or  should  be  thereafter  held,  bear,  pay,  and  sus- 
tain a  proportionable  part  of  the  fines,  fees,  and  expenses  of 
renewal,  in  respect  of  thp  said  tithes  thereby  contracted  for, 
after  such  manner  and  proportion  as  the  said  sum  of  2,840Z. 
bears  to  the  full  value  of  all  the  tithes  of  him  the  said  defendant, 
at  Sowerby,  Thirsk,  Carlton,  and  Sandhutton,  and  as  the  same 
were  lately  valued  by  Mr.  John  Amsley ;  " — that  soon  after  the 
execution  of  the  said  articles  of  agreement,  indentures  of  lease 
and  release  were  duly  prepared  and  executed  between  the  parties, 
in  pursuance  thereof ;  that  about  t  years  after  the  execu- 

tion of  the  said  indentures,  the  defendant  made  a  demand  on 
plaintiff,  for  the  payment  of  a  proportional  part  of  the  rents 
reserved  by  the  original  indenture  of  lease  from  the  Archbishop 
of  York  to  defendant ;  when  plaintiffs,  conceiving  such  demand 
to  be  contrary  to  the  agreement,  referred  to  the  indenture  of 
release,  and,  for  the  first  time,  discovered  the  following  clause : — 
11  Subject  to  the  doing  and  performing  a  proportionable  part  of 
the  covenants  and  agreements  to  be  done  and  performed  in  and 
by  the  said  original  in  part  recited  indenture  of  lease,  in  respect 
of  the  said  tithes  and  premises  thereinbefore  "mentioned,  and      [  *m  ] 

t  Sic  in  the  original  report. 
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Bob  intended  to  be  thereby  released.  And  it  is  hereby  further 
Bctteb-  declared  and  agreed,  by  and  between  the  said  parties  hereto, 
WICK*  that  upon  any  renewal  of  the  lives  by  which  the  said  tithes 
and  premises  then  were  or  should  be  thereafter  held,  they  the 
said  plaintiffs,  their  heirs  and  assigns,  shall  and  will  bear  and 
contribute  their  proportionable  parts  or  shares  of  the  said  yearly 
rents  reserved  in  and  by  the  said  in  part  recited  lease,  and  also 
of  the  said  fines,  fees,  and  expenses  of  renewal,"  &c.  The  Bill 
then  charged,  that  the  words  in  italics  were  interlined  in  the 
said  deed  in  a  different  hand- writing ;  that,  at  the  time  of  their 
executing  the  said  release,  the  plaintiff  had  no  suspicion  or  belief 
that  any  such  covenant  or  interlineation  had  been  introduced  in 
the  said  release,  but  that  they  signed  it  under  the  idea,  that 
the  same  corresponded  literally  with  the  terms  of  the  said 
agreement. 

The  defendant,  in  his  answer,  insisted  that  the  interlineation 
was  consistent  with  the  spirit,  true  intent,  and  meaning  of  the 
parties  to  the  agreement,  and  with  the  terms  thereof;  and 
alleged,  that  the  interlineation  itself  was  introduced  by  the 
plaintiffs'  own  solicitor. 

It  was  in  evidence,  that  some  years  (either  five  or  eight,  for 
the  witnesses  differed  as  to  the  time)  after  the  execution  of  the 
deeds,  the  plaintiffs  were,  for  the  first  time,  called  on  by  the 
defendant  to  pay  a  proportionable  share  of  the  reserved  rents, 
which  they  refused  to  do.  It  appeared,  by  the  answers  given  to 
{ *198  ]  *the  interrogatories  on  the  Commission,  by  the  person  who  had 
been  employed  by  the  plaintiffs  to  treat  for  the  purchase  of  the 
tithes,  that  nothing  was  said  about  the  reserved  rents ;  and  he 
also  stated,  that  he  did  not  consider  that  the  plaintiffs  were  to 
have  paid  any  part  of  them,  or  he  should  not  have  agreed  for  so 
large  a  sum.  The  professional  person  who  prepared  the  deeds, 
and  was,  on  that  occasion,  the  solicitor  of  both  parties,  in 
answer  to  the  interrogatories  put  to  him,  swore  that  he  had  made 
the  interlineation  himself,  before  the  execution  of  the  deeds,  and 
that  he  had  done  so  of  his  own  accord,  without  consulting  either 
party ;  because  he  had  considered,  that  it  had  been  the  inten- 
tion of  both  parties,  and  that  it  was  therefore  a  necessary 
alteration. 
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On  these  facts,  it  was  contended,  by  Martin,  and  Perkins,         Rob 
for  the  plaintiff,  that  the  subsequent  deed  could  not  be  extended      butter- 
beyond  the  terms  of  the  contract  on  which  it  was  founded,  which       WICK' 
had  been  attempted  to  be   done  by  the  interlineation  in  the 
deed  now  complained  of,  imposing  a  burthen  on  the  purchasers 
which  the  agreement  did  not  warrant,  and  there  did  not  appear 
to  be  any  authority  for  the  insertion  ;  and  it  has  been  decided,  t 
that  a  specific  authority  is  necessary,  to  bind  the  principal  by 
the  act  of  his  attorney ;  that,  at  least,  the  plaintiff  was  entitled 
to  an  issue,  to  ascertain  how  it  had  found  its  way  into  the  deed, 
and  whether  it  had  been  in  the  contemplation  of  the  parties,  at 
*the  time  of  the  purchase,  that  the  plaintiff  was  to  pay  a  pro-      [  *19*  ] 
portion  of  the  rent  reserved. 

Fonblanque,  and  Roupell,  for  the  defendant,  contended,  that 
the  Court  could  not  interfere,  in  the  present  instance,  to  reform 
the  deed  of  conveyance,  inasmuch  as  there  was  no  express 
variance  between  the  articles  of  agreement  and  the  subsequent 
release ;  the  latter,  had  only  supplied  the  silence  of  the  former. 
The  principle  of  equitable  interference,  in  the  reform  of  deeds, 
is,  that  there  must  be  strong  evidence  of  fraud,  or  of  an  obvious 
mistake ;  as  if,  for  instance,  the  agreement  had  expressly  pro- 
vided, that  the  assignee  was  not  to  pay  rent ;  but  in  the  present 
instance,  there  was  no  such  clause,  and  he  was,  as  assignee,  to 
take  the  tithes,  subject  to  the  rents  and  covenants  to  which  the 
assignor  was  liable ;  and  such  would  have  been  the  effect  of  a 
deed  framed  in  the  language  of  these  articles ;  such  is  the  nature 
of  all  assignments ;  or  otherwise,  an  express  indemnity  would 
be  necessary.  The  interlineation  complained  of,  was  made  by 
the  plaintiff's  attorney,  and  the  acts  of  professional  men  are 
binding.  The  policy  of  the  law  excludes  parol  evidence,  offered 
to  impugn  any  written  instrument,  still  less  the  haJtendum  of  a 
deed,  and  after  so  long  a  period. 

In  the  case  of  Irnham  v.  Child,l  Lord  Thurlow  lays  down  the 
principle  at  great  length,  *and  declares  the  rule  to  be  clear,  that      [  *195  ] 
where  there  is  a  deed,  it  will  admit  of  no  contract  that  is  not 
part  of  the  deed.     The  attempt  made  on  this  occasion,  if  suc- 
t  3  P.  Wms.  277.  t  1  Br.  Ch.  0.  95. 
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[196] 


cessful,  would  destroy  that  principle,  and  be  productive  of  mis- 
chievous consequences ;  and  therefore  ought  not  to  be  acceded 
to,  but  in  a  case  of  the  clearest  deviation  from  the  true  intent 
and  meaning  of  the  parties  to  the  agreement ;  which  so  far  from 
being  the  case  in  this  instance,  it  was  a  much  more  natural  con- 
clusion, that  a  covenant  so  fit  and  proper  to  be  introduced  as 
the  one  complained  of,  was  intended  by  the  parties  to  be  intro- 
duced into  the  deed  as  a  matter  of  course,  so  consistent  was  it 
with  the  nature  of  the  agreement. 

Thomson,  Chief  Baron,  now  delivered  the  opinion  of  the  Coubt  : 

In  stating  the  circumstances,  his  Lordship  observed,  that 
with  respect  to  the  interlineation  complained  of,  no  fraud  was 
imputed  to  any  party.  The  effect  of  that  interlineation,  however, 
would  be  to  render  the  plaintiffs  liable  to  pay  a  proportional 
share  of  the  rents  reserved.  Now,  certainly,  there  is  not  in  the 
agreement  the  least  reference  to  the  plaintiffs  paying  any  such 
proportion.  It  is  an  agreement  for  the  absolute  purchase  of  the 
tithes.  The  rent  reserved,  must  have  been  matter  of  attention  to 
the  parties  at  the  time  of  the  agreement ;  and  the  more  so,  as 
there  are  two  reserved  rents, — the  one  payable  to  the  Archbishop, 
and  the  other  in  trust  for  certain  purposes. 

After  the  execution  of  the  deed,  no  demand  of  rent  was  made 
by  the  defendant  on  the  plaintiffs  for  some  years ;  but  at  length 
a  demand  is  not  only  made,  but  the  action  brought,  which  it  is 
now  sought  to  restrain. 

The  solicitor  who  prepared  the  deed,  has  been  examined  as  to 
the  fact  of  the  interlineation.  He  says,  that  he  was  employed  by 
the  plaintiffs  as  their  solicitor  in  the  purchase ;  and  he  states 
very  fairly,  that  the  words  interlined  are  of  his  hand-writing, 
and  that  he  inserted  them  at  the  time  of  examining  the  engross- 
ment with  the  counterpart,  and  previous  to  the  execution  of  the 
deed  by  the  plaintiffs ;  but  that  he  did  so  without  any  express 
authority,  but  merely  because,  in  his  judgment,  he  considered 
them  proper  and  necessary ;  and  that  the  deed,  and  words  so 
interlined,  were  read  over  in  the  presence  of  the  plaintiffs, 
previous  to  the  execution. 

On  the  other  hand,  John  Smith  has  deposed,  that  he  was 
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employed  by  the  plaintiffs  to  treat  for  the  absolute  purchase  of        Bob 
the  portion  of  tithes  mentioned  in  the  pleadings ;  and  that  the      butteb- 
defendant  agreed  to  an  absolute  sale  for  the  sum  paid ;  that  the       WI0K- 
purchaser  was  only  to  pay  a  proportional  part  of  the  fines  and 
fees  on  the  renewal  of  the  lease ;  and  that  no  conversation  or 
agreement  took  place  on  any  occasion,  respecting  the  payment  of 
any  proportional  part  of  the  rents  reserved.    He  then  proceeds 
to  state,  what  indeed  is  obvious,  if  that  be  so,  that  if  any  such 
proposal  had  been  made,  he  should  *have  expected  an  abatement      [  *m  ] 
out  of  the  purchase-money,  or  that  he  would  not  have  consented 
to  have  given  so  large  a  sum  for  the  tithes. 

Then  the  question  is,  whether  there  is  such  evidence  before 
the  Court  as  to  induce  them  to  interfere  in  the  manner  prayed. 
It  is  not  suggested,  that  the  parties  came  to  any  new  agree- 
ment, respecting  payment  of  any  part  of  the  reserved  rents.  The 
agent  says,  that  nothing  was  said  about  payment  of  rent ;  and 
the  nature  of  the  transaction  does  not  of  itself  warrant  the 
interlineation.  The  payment  of  a  proportional  part  of  the  fine 
on  renewal,  certainly  appears  to  have  been  the  sole  burthen 
intended  to  be  borne  by  the  purchaser  ;  and  we  think,  that  what 
was  afterwards  added  in  the  deed,  arose  from  a  misconception  on 
the  part  of  the  solicitor,  but  clearly  without  intending  any  fraud. 
We  are  of  opinion,  that  it  was  not  warranted  by  the  original 
agreement ;  and  that,  therefore,  this  suit  is  well  founded.  There 
must  be  a  fresh  conveyance  executed,  as  prayed,  which  it  must 
be  referred  to  the  Master  to  settle. 

There  was  another  mistake,  in  the  proportion  of  the  fine  to 
be  paid  being  according  to  a  valuation.  That  must  be  made 
matter  of  inquiry,  in  the  same  way.  In  the  mean  time,  the 
injunction  which  has  been  obtained  must  be  continued. 

It  should  be  observed,  that  the  interlineation  complained  of, 
was  the  act  of  the  plaintiffs'  own  attorney,  certainly. 
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wis.  UNDERWOOD  v.  ROBERTSON. 

J^lf&  (4  Camp.  138—140.) 

At  Guild halL  Held  that   the  underwriters  on    goods   insured   from  London   to 

[  138  ]  Demarara  were  only  liable  for  an  average  loss,  where  the  ship,  being 

captured  and  recaptured,  was  sent  into  St.  Thomas's  stripped  of  all  her 
hands,  and  the  captain  not  being  able  on  his  arrival  there  to  procure  a 
fresh  crew,  or  to  raise  money  to  pay  the  salvage,  immediately  sold  the 
ship  and  cargo,  and  broke  up  the  adventure. 

This  was  an  action  on  a  policy  of  insurance  on  goods  at  and 
from  London  to  Demarara. 

The  ship  was  captured  near  that  place  by  an  American  priva- 
teer. She  was  plundered  of  her  stores,  and  the  whole  of  her 
crew  taken  out,  except  the  captain  and  a  boy.  She  was  afterwards 
recaptured  and  carried  into  St.  Thomas's,  where  she  arrived  on 
the  12th  of  October.  The  captain  went  himself  almost  im- 
mediately to  Tortola,  where  the  Vice-Admiralty  Court  for  these 
islands  sits,  and  on  the  15th  of  the  same  month,  upon  a  petition 
presented  for  that  purpose,  obtained  an  order  to  sell  the  ship 
and  cargo.  Being  now  examined  as  a  witness,  he  swore  that  he 
could  not  procure  a  crew  of  any  sort  to  carry  the  ship  from 
St.  Thomas's  to  Demarara,  and  that  without  selling  the  cargo 
he  could  not  pay  the  salvage.  The  cargo  was  sold  at  a  loss  of 
more  than  601.  per  cent.  The  defendant  paid  into  Court  a 
sufficient  sum  to  cover  his  proportion  of  the  salvage,  &c. ;  and 
the  question  was,  whether  the  captain,  under  these  circumstances, 
had  a  right  to  sell  the  cargo,  and  to  break  up  the  adventure,  so 
[  *139  ]  as  to  entitle  the  plaintiff  to  "recover  against  the  underwriters  as 
for  a  total  loss. 

Lord  Ellenborough,  Ch.  J. : 

I  think  it  of  great  importance  to  prevent  a  partial  loss  from 
being  turned  into  a  total  loss  by  unnecessarily  breaking  up  the 
adventure.    In  this  case,  although  the  captain  could  not  at  first 


vol.  xvi.]  1815.    K.  B.    4  CAMP.  189—140.  761 


procure  a  competent  crew  to  navigate  his  vessel,  he  ought  to  Underwood 
have  waited  a  reasonable  time  for  that  purpose.  Ships  that  robebtson. 
came  in  might  have  spared  him  assistance,  or  seamen  might 
possibly  have  been  obtained  from  the  neighbouring  islands. 
But  having  arrived  at  St.  Thomas's  on  the  12th,  he  on  the  15th 
gets  a  decree  from  the  Vice- Admiralty  Court  at  Tortola  for  the 
sale  of  the  ship  and  cargo.  I  conceive  that  under  these  cir- 
cumstances he  had  no  right  to  sell  the  cargo.  To  enable  him 
to  pay  the  captors'  eighth,  he  was  bound  to  have  tried,  and  to 
have  tried  seriously  and  deliberately,  every  other  expedient  to 
raise  money  before  disposing  of  any  part  of  the  goods  intrusted 
to  his  care.  It  does  not  satisfactorily  appear  that  he  might  not 
have  raised  the  money  by  drawing  on  his  owners,  or  by  hypo- 
thecating the  ship.  He  came  to  his  conclusion  in  three  days. 
The  sale  of  the  cargo  was  only  to  be  resorted  to  in  the  last 
extremity,  when  every  other  expedient  had  failed  and  every  other 
resource  was  hopeless.  I  think  the  underwriters  are  liable  for 
the  salvage  and  plunderage,  and  no  farther.  There  was  here  no 
loss  of  the  adventure  by  any  peril  insured  against.  Even  if  the 
ship  insured  was  prevented  *from  completing  the  voyage,  it  does  [  *l*o  ] 
not  appear  that  the  goods  might  not  have  been  forwarded  to  their 
place  of  destination  by  other  vessels. 

There  was  a  verdict  for  the  defendant;  and  the  Court  of  King's 
Bench  in  the  ensuing  Term  refused  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial. 


[140] 


BELWORTH  v.  HASSELL.  isis. 

(4  Camp.  140—142.) 

Where  there  was  a  written  agreement  to  sell  and  assign  "  the  unex- 
pired term  of  eight  years1  lease  and  goodwill "  of  a  public  house :  Held, 
that  the  purchaser  could  not  refuse  to  perform  the  agreement  on  the 
ground  that  when  it  was  entered  into,  there  were  only  seven  years  and 
seven  months  of  the  term  unexpired. 

This  was  an  action  for  not  accepting  or  paying  for  the  assign- 
ment of  the  lease  and  good  will  of  a  public  house. 

By  a  written   agreement   between   the  parties,   dated   18th 
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Bblwobth  November,  1814,  Belworth,  "in  consideration  of  the  sum  of 
Hasbkll.  3502.,  agreed  to  sell,  assign,  and  set  over  to  Hassell  the  unexpired 
term  of  eight  years'  lease  and  good  will  of  the  house  and  pre- 
[  *hi  ]  mises  then  occupied  by  Belworth,  *called  and  known  by  the 
name  or  sign  of  the  White  Hart,  situate,  &c.  subject  to  the  rent 
and  covenants  contained  in  the  lease."  Possession  was  to  be 
delivered  up  on  the  19th  of  December  following. 

A  few  days  after  the  agreement  was  signed,  an  abstract  of  the 
lease  was  handed  over  to  the  defendant's  solicitor,  who  prepared 
a  draft  of  the  assignment,  and  requested  that  it  might  be 
ingrossed  on  the  back  of  the  lease  by  the  plaintiffs  attorney. 
This  was  accordingly  done ;  but  when  the  day  came,  the  defen- 
dant refused  to  take  the  premises  unless  an  allowance  was  made 
to  him  for  dilapidations. 

The  objection  now  relied  upon  was,  that  the  plaintiff  had  not 
in  him  to  sell  that  which  he  professed  to  sell  by  the  agreement, 
which  was  therefore  void.  It  was  proved,  that  on  the  18th  of 
November  the  unexpired  term  in  the  lease  was  only  seven  years 
and  seven  months. 

Lord  Ellenbobough,  Ch.  J. : 

The  parties  cannot  be  supposed  to  have  meant  that  there  was 
the  exact  term  of  eight  years  unexpired,  neither  more  nor  less 
by  a  single  day.  The  agreement  must  therefore  receive  a 
reasonable  construction ;  and  it  seems  not  unreasonable  that 
the  period  mentioned  in  the  agreement  should  be  calculated 
from  the  last  preceding  day  when  the  rent  was  payable,  and 
[  *142  ]  including,  therefore,  the  current  half  year.  Any  *fraud  or 
material  mis-description,  though  unintentional,  would  vacate  the 
agreement;  but  the  defendant  might  here  have  had  substantially 
what  he  agreed  to  purchase. 

Verdict  for  the  plaintiff,  subject  to  an  award  as  to 
the  amount  of  the  damages. 
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DA  COSTA  v.  EDMUNDS.  ww. 

(4  Camp.  142—143.)  Mareh  8' 

Policy  "  on  forty  carboys  of  vitriol."  They  were  carefully  6towed  on  [  142  ] 
deck;  but  caught  fire,  and  were  necessarily  thrown  overboard  during 
the  voyage :  Carboys  of  vitriol  are  sometimes  stowed  on  the  deck,  and 
sometimes  bedded  in  sand  in  the  hold,  where  they  are  considered  safer : 
Held,  that  the  underwriters  in  this  case  were  liable,  although  there  was 
no  communication  to  them  that  the  carboys  were  to  be  stowed  on  deck. 

Action  on  policy  of  insurance  at  and  from  London  to  Lisbon. 
The  insurance  was  declared  by  the  policy  to  be  "  on  40  carboys 
of  vitriol." 

These  carboys  were  placed  on  the  deck,  and  carefully  lashed 
to  the  ship's  side.  A  storm  arose  during  the  voyage,  and  a 
heavy  sea  having  broken  several  of  the  carboys,  the  vitriol 
caught  fire,  and  for  the  preservation  of  the  ship,  it  was  necessary 
to  throw  the  whole  overboard.  The  ship  and  the  rest  of  the 
cargo  arrived  safe  at  Lisbon.  It  appeared  that  carboys  of 
vitriol  are  very  frequently  *carried  on  the  decks  of  ships,  but  [  *143  ] 
that  it  is  likewise  usual  to  stow  them  below,  bedded  in  sand,  in 
which  situation  they  are  considered  safer. 

It  was  contended  for  the  underwriters,  that  they  were  not 
liable,  as  no  communication  was  made  to  them  of  the  manner 
in  which  these  carboys  of  vitriol  were  to  be  carried  ;  and  it  is  a 
general  principle,  that  underwriters  are  not  liable  for  goods 
stowed  on  the  deck.t 

Lord  Ellbnborotjoh  left  it  to  the  jury  to  say  whether  it  was 
usual  to  carry  vitriol  on  the  deck,  and  whether  these  carboys 
were  properly  stowed.  If  there  was  a  usage  J  to  carry  vitriol  on 
deck,  the  underwriters  were  bound  to  take  notice  of  it  without 
any  communication,  and  all  they  could  require  was,  that  these 
carboys  should  be  properly  stowed  in  the  usual  manner.  On 
the  other  hand,  they  were  not  liable  if  the  goods  were  carried  on 

t  Ross  v.  Thwatie,  Park  25 ;  Back-  appeared  in  this  case,  is  to  be  ad- 

house  v.  Ripley,  ib.  mitted, — Blackett  v.  R.  E.  A.   Co., 

X  8ee   the    exposition    by    Lord  (1832)  2  Cr.  &  J.  244, 250,  2  Tyr.  266. 

Lyndhubst    of    the    principle   on  —  B.  G. 
which  evidence  of  such  a  usage  as 
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da  Costa    the  deck  without  such  a  usage,  or  if  they  were  not  stowed  there 
Kdmundp.     *&  a  skilful  and  proper  manner. 

The  jury  found  for  the  plaintiff;  and  the  Court,  in  the 
ensuing  Term,  refused  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial. 


1815. 
March  6. 

[144] 


GARDINER  v.   GRAY.f 

(4  Camp.  144—145.) 

Where  before  or  at  the  time  of  sale  a  specimen  of  the  goods  is 
exhibited  to  the  buyer,  if  there  be  a  written  contract  which  merely 
describes  the  goods  as  of  a  particular  denomination,— this  is  not  a  sale 
by  sample ;  but  there  is  an  implied  warranty  that  they  shall  be  of  a 
merchantable  quality  of  the  denomination  mentioned  in  the  contract 

The  first  count  of  the  declaration  stated,  that  the  defendant 
undertook  that  12  bags  of  waste  silk,  purchased  of  him  by  the 
plaintiff,  should  be  equal  to  a  sample  produced  at  the  time  of 
the  sale.  Other  counts  stated  the  defendant's  promise  to  be,  that 
the  silk  should  be  waste  silk  of  a  good  and  merchantable  quality. 

The  silk  in  question  was  imported  from  the  continent,  and 
before  it  was  landed,  samples  of  it,  which  the  defendant  had 
received  in  a  letter,  were  shewn  to  the  plaintiff's  agent.  The 
bargain  was  then  made,  and  the  sale-note  was  written,  which 
merely  mentioned  that  12  bags  of  waste  silk  were  sold  at  10s.  6d. 
per  lb.  without  referring  to  the  samples,  or  specifying  par- 
ticularly the  quality  of  the  commodity.  The  silk  was  purchased 
in  London,  and  sent  down  to  the  defendant  at  Manchester.  On 
its  arrival  there,  it  was  examined,  and  found  to  be  much  inferior 
to  the  samples,  and  of  a  quality  not  saleable  under  the  denomi- 
nation of  "  waste  silk." 

Lord  Ellenborough,  Ch.  J. : 
I  think  the  plaintiff  cannot  recover  on  the  count  alleging  that 

t  Approved  in  Mody  v.  Gregson,  The  15th  section  of  the  Sale  of  Goods 

(1868)  L.  R.  4  Ex.  49,  38  L.  J.  Ex.  Act,  1893,  does  not  in  terms  coyer 

12,   19  L.   T.  T458 ;    and  the  prin-  the  case.    On  the  other  hand  there 

ciple  applied  in  Drummond  v.  Van  is  nothing  in  the  Act  to  contradict 

Ingen,  (H.  L.  1887)  12  App.  Cas.  284,  Lord     Ellenbobough's     ruling. — 

56  L.  J.  Q.  B.   563,   57  L.  T.    1.  B.  C. 
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the  silk  should  correspond  with  the  sample.  The  written  con- 
tract containing  no  such  stipulation,  I  cannot  allow  it  to  be 
superadded  by  parol  testimony.  This  was  not  a  sale  by  sample. 
The  *sample  was  not  produced  as  a  warranty  that  the  bulk 
corresponded  with  it,  but  to  enable  the  purchaser  to  form  a 
reasonable  judgment  of  the  commodity.  I  am  of  opinion,  how- 
ever, that  under  such  circumstances,  the  purchaser  has  a  right 
to  expect  a  saleable  article  answering  the  description  in  the 
contract.  Without  any  particular  warranty,  this  is  ah  implied 
term  in  every  such  contract.  Where  there  is  no  opportunity  to 
inspect  the  commodity,  the  maxim  of  caveat  emptor  does  not 
apply.  He  cannot  without  a  warranty  insist  that  it  shall  be  of 
any  particular  quality  or  fineness,  but  the  intention  of  both 
parties  must  be  taken  to  be,  that  it  shall  be  saleable  in  the 
market  under  the  denomination  mentioned  in  the  contract 
between  them.  The  purchaser  cannot  be  supposed  to  buy  goods 
to  lay  them  on  a  dunghill.  The  question  then  is,  whether  the 
commodity  purchased  by  the  plaintiff  be  of  such  a  quality  as 
can  be  reasonably  brought  into  the  market  to  be  sold  as  waste 
silk?  The  witnesses  describe  it  as  unfit  for  the  purposes  of 
waste  silk,  and  of  such  a  quality  that  it  cannot  be  sold  under 

that  denomination. 

Verdict  for  the  plaintiff. 


Gardineb 

r. 

Geay. 


[  *H5  ] 


EAITT  v.  MITCHELL   and   Another^ 

(4  Camp.  146—1.50.) 

A  shipwright  in  the  river  Thames  has  no  lien  on  a  ship  taken  into 
his  dock  to  be  repaired,  without  an  express  agreement  for  that  purpose — 
credit  being  given  by  the  usage  of  trade  to  the  owner  of  the  ship  for 
the  repairs. 

Aliter,  where  a  shipwright  deals  for  ready  money. 

Case.  The  declaration  contained  several  special  counts  for 
wrongfully  detaining  the  plaintiffs  ship,  which  had  been  de- 
livered to  the  defendant  to  be  repaired,  with  a  count  in  trover. 

The  defendants  are  shipwrights,  and  have  a  dock  in  the  river 

t  Followed,  Ex  parte  Willoughby,  Re  Westlake,  (1881)  16  Ch.D.  604,  611, 
44  L.  T.  111.— B.  C. 


1815. 
March  7, 
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Baitt  Thames.  In  October  last,  the  plaintiff  having  purchased  an 
Mitchell.  East  Indiaman  called  the  Ocean,  delivered  her  to  the  defendants 
to  be  repaired,  and  she  was  placed  in  their  dock  for  that  pur- 
pose. Nothing  whatever  passed  between  the  parties  with  respect 
to  the  time  or  manner  in  which  the  repairs  were  to  be  paid  for, 
until  the  end  of  December,  when  they  were  completed.  The 
plaintiff  having  then  required  that  the  ship  should  be  delivered 
back  that  she  might  proceed  on  her  voyage  to  the  East  Indies, 
the  defendants  said  she  should  not  leave  their  dock  till  security 
was  given  for  the  repairs,  which  amounted  to  above  3,000/.,  and 
considerably  exceeded  what  they  supposed  would  have  been 
necessary.  The  plaintiff,  protesting  against  the  defendants' 
right  to  detain  the  ship, — from  his  anxiety  to  get  possession  of 
her,  was  willing  to  give  them  security  for  the  fair  amount  of 
their  bill;  and  to  ascertain  this,  several  meetings  took  place 
between  the  parties,  and  arbitrators  were  appointed.  However, 
[  *147  ]  they  *could  arrive  at  no  conclusion  upon  the  subject,  and  the 
defendants  peremptorily  refused  to  allow  the  ship  to  be  undocked 
till  the  whole  of  their  demand  was  paid,  or  security  given  for  it. 
On  the  part  of  the  plaintiff,  it  was  now  proved,  that  by  the 
usage  of  trade  in  the  river  Thames,  where  there  is  no  express 
agreement  as  to  the  time  of  payment,  the  shipwright  invariably 
gives  credit  for  repairs  to  the  owner  of  the  ship  repaired.  The 
credit  varies  in  different  trades.  It  is  generally  fifteen  months  ; 
with  respect  to  East  India  ships,  it  is  eighteen  months;  but 
without  a  previous  stipulation  for  that  purpose,  neither  a  ready 
money  payment,  nor  security  is  ever  required. 

Park  for  the  plaintiff  contended,  that  under  no  circum- 
stances is  there  a  lien  for  the  repairs  of  a  ship,  even  where  there 
is  to  be  a  payment  in  ready  money.  There  is  no  case  in  which 
it  has  ever  been  decided  that  such  a  lien  exists,  and  the  dicta 
upon  the  subject  are  loose  and  inconsistent.  There  may  be  a 
difference  between  workmanship  bestowed  on  ships,  and  other 
chattels,  on  which  it  has  been  determined  that  the  workman  has 
a  lien.  With  regard  to  ships,  the  workmanship  generally  bears 
a  very  small  proportion  to  the  value  of  the  subject  on  which  it  is 
bestowed ;  and  it  is  considered  a  matter  of  public  policy  that 
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ships  should  be  employed,  which  are  built  to  "plough  the  seas,        Baitt 
not  to  rot  by  the  walls."    At  any  rate,  *there  can  be  no  pretence    Mitchell. 
for  saying  that  a  lien  exists  in  this  instance,  where  the  defen-       [  *i48  ] 
dants  had  no  right  to  demand  payment  till  the  expiration  of  18 
months. 

Garrow,  A.-G.,  contra  : 

It  is  an  established  principle  that  an  artizan  has  a  lien  on  any 
chattel  on  which  he  has  bestowed  his  labour  in  the  course  of  his 
trade.  There  is  no  reason  why  this  should  not  extend  to  a  ship 
in  the  dock  of  a  shipwright.  If  he  does  any  little  job  to  her 
while  she  is  lying  in  the  open  river,  he  cannot  be  considered  as 
having  her  in  his  possession,  and  without  the  physical  power  of 
detention,  a  lien  cannot  exist.  But  there  appears  to  be  no  real 
difference  between  a  ship  in  the  dock  of  ship  carpenter  and  a 
coat  in  the  workshop  of  a  tailor.  The  repairs  may  bear  quite  as 
large  a  proportion  to  the  value  of  the  subject  repaired ;  they  are 
equally  in  the  custody  of  the  repairer ;  and  the  one  has  as  good 
a  right  as  the  other  to  have  his  debt  secured.  Where  there  is 
an  express  stipulation  for  a  definite  credit,  it  may  be  admitted 
that  the  lien  is  gone.  But  here  there  was  no  agreement  upon 
the  subject ;  and  all  the  authorities  concur  that  it  is  in  the 
absence  of  a  special  agreement  between  the  parties  that  the  lien 
attaches.  It  is  impossible  for  the  plaintiff  to  rely  upon  any 
usage  of  trade,  for  usage  must  be  uniform,  and  according  to  the 
evidence,  the  credit  given  by  shipwrights  constantly  varies. 
The  credit  they  give,  therefore,  is  only  a  voluntary  *courtesy,  [  *149  ] 
and  imposes  no  legal  obligation  to  abstain  from  enforcing  pay- 
ment of  their  debts. 

Lord  Ellenborough,  Ch.  J. : 

I  am  of  opinion  that  in  this  case  the  defendants  had  no  right 
to  detain  the  plaintiff's  ship.  It  is  distinctly  proved  that  where 
there  is  no  express  stipulation  for  a  ready  money  payment, 
credit  is  invariably  given  by  shipwrights  in  the  river  Thames. 
The  period  of  credit  varies  in  the  different  trades  in  which  ships 
are  employed  ;  but  in  each  trade  it  appears  to  be  uniform,  and 
for  the  repairs  of  Indiamen  we  are  told  it  is  18  months ;   at  the 


768  1815.    K.  B.     4  CAMP.  149—150.  [b.b. 

Baitt  expiration  of  which  time  it  is  expected  they  shall  have  returned 
Mitchell,  from  their  voyages,  and  put  funds  into  the  hands  of  their  owners 
by  the  freight  they  have  earned.  This  being  the  invariable 
usage,  I  must  consider  it  as  the  basis  of  the  contract  between 
these  parties ;  and  their  respective  rights  and  liabilities  are  pre- 
cisely the  same  as  if  without  any  usage  they  had  entered  into  a 
special  agreement  to  the  like  effect.  In  that  case,  it  seems  to  be 
admitted  that  no  lien  could  be  claimed.  To  be  sure,  a  lien  is 
wholly  inconsistent  with  a  dealing  on  credit,  and  can  only  sub- 
sist where  payment  is  to  be  made  in  ready  money,  or  there  is  a 
bargain  that  security  shall  be  given  the  moment  the  work  is 
completed.  I  do  not  say  that  a  shipwright  has  not  a  lien  on  a 
ship  in  his  dock,  where  he  is  to  be  paid  in  ready  money  as  soon 
as  the  repairs  are  finished.  On  the  contrary,  I  am  inclined  to 
[  *150  ]  think  that  he  has  *a  lien  like  other  artificers.  But  there  can  be 
no  lien  without  an  immediate  right  of  action  for  the  debt,  and 
that  does  not  accrue  till  the  period  of  credit  has  expired. 

Verdict  for  the  plaintiff. 


1815.  HARMAN  v.  CLARKE  and  Others. 

M*  2i'  (4  Camp.  159—161.) 

r  259  ]  Where  a  bill  of  lading  of  goods  by  a  general  ship  deliverable  to  order, 

contains  a  stipulation  that  all  the  goods  are  to  be  taken  out  in  a  certain 
number  of  days  after  arrival,  or  to  pay  demurrage,  the  indorsee  of  the 
bill  of  lading  who  takes  out  the  goods  is  liable  for  demurrage,  from  the 
expiration  of  the  lay  days  calculated  from  the  arrival  of  the  ship, 
without  receiving  any  notice  of  that  event. 

Where  there  is  such  a  bill  of  lading,  if  there  be  any  inaccuracy  in 
the  entry  of  the  ship's  name  at  the  custom-house,  whereby  the  owner 
of  the  goods,  notwithstanding  proper  inquiries  for  that  purpose,  was 
deprived  of  the  usual  means  of  being  informed  of  the  ship's  arrival, 
demurrage  cannot  be  recovered. 

This  was  an  action  for  demurrage. 

The  plaintiff  was  master  of  the  ship  called  Die  Trent, 
which  in  October  last  made  a  voyage  as  a  general  ship  from 
Rotterdam  to  London. 

Amongst  other  goods  she  carried  a  number  of  casks  of  geneva, 
shipped  by  a  house  at  Rotterdam,  for  which  the  plaintiff  signed 
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a  bill  of  lading,  making  them  deliverable  to  the  order  of  the     Habman 
shippers  on  payment  of  freight.     In  the  margin  of  the  bill  of     Clarke. 
lading  were  the  words — "  to  be  taken  out  in  fourteen  days  after 
arrival,  or  to  pay  eighty  shillings  a  day  demurrage." 

The  plaintiff  proved  that  the  ship  was  reported  and  ready  to       [ 160  ] 
deliver  her  cargo  on  the  3rd  of  October,  and  that  the  goods  in 
question  were  landed  by  the  defendants  under  the  bill  of  lading 
on  the  29th  of  the  same  month. 

The  first  defence  set  up  was,  that  no  notice  of  the  ship's 
arrival  had  been  given  to  the  defendants.    But, 

Gibbs,  Ch.  J.  expressed  himself  clearly  of  opinion  that  no 
notice  was  necessary,  and  that  it  was  the  duty  of  the  defendants 
as  indorsees  of  the  bill  of  lading  to  watch  the  ship's  arrival. 

Witnesses  were  then  called  to  shew  that  the  ship  had  been 
improperly  entered  upon  her  arrival  at  the  custom-house,  as  she 
was  there  called  Die  Treue,  whereas  in  the  bill  of  lading  she  was 
denominated  The  Treue; — so  that  the  defendants  had  been 
misled  in  their  searches  respecting  her. 

The  difference  between  the  ship's  name  in  the  entry  and  in  the 
bill  of  lading  was  established.  But  it  did  not  appear  that  the 
defendants  had  made  the  proper  searches  at  the  custom-house. 

Gibbs,  Ch.  J.  said,  that  if  the  defendants,  after  using 
reasonable  diligence,  had  been  deceived  as  to  the  time  of  the 
ship's  arrival,  from  her  being  entered  by  a  different  name  from 
that  given  to  her  in  the  bill  of  lading,  he  should  have  thought 
*the  plaintiff  had  lost  his  right  to  demurrage  ;  but  that  the  facts  [  *I61  ] 
were  not  proved  on  which  that  defence  rested. 

The  plaintiff  had  a  verdict  for  48Z.+ 
+  See  Leer  v.  Yate,  12  R.  R.  671,  and  cases  cited  in  note  there.— R.  C. 
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wis.  HABMA1ST  v.  MANT  and   Othebs. 

Feh'  **'  (4  Camp.  161—162.) 

[  15]  j  Although  by  the  bill  of  lading  the  goods  are  deliverable  to  merchants 

in  London,  whose  residence  is  well  known,  no  notice  to  them  of  the 
ship's  arrival  is  necessary  to  render  them  liable  for  demurrage. 

This  was  an  action  for  demurrage,  broijght  by  the  same 
plaintiff  as  in  the  last  cause. 

The  only  difference  here  was,  that  by  the  bill  of  lading  the 
goods  were  consigned  to  Messrs.  Mant  &  Co.,  (the  defendants)  or 
their  assigns. 

It  was  proved  on  behalf  of  the  defendants,  that  they  are  well 
known  merchants,  carrying  on  business  on  Tower  Hill,  and  that 
it  is  usual  in  the  continental  trade  when  a  general  ship  arrives 
[  *162  ]  in  the  *port  of  London,  for  the  ship-broker  to  send  notice  of  this 
to  all  the  consignees  named  in  the  bills  of  lading;  but  the 
witnesses  stated,  that  they  considered  this  merely  a  courtesy, 
and  that  a  similar  notice  is  sent  when  the  demurrage  days  begin. 

Len$,  Serjt.  for  the  defendants  insisted,  that  as  they  were 
named  in  the  bill  of  lading,  they  were  entitled  to  notice  of  the 
ship's  arrival,  and  that  till  they  had  notice,  the  lay  days  as  to 
them  could  not  be  considered  as  commencing. 

Gibbs,  Ch.  J. : 

It  may  be  a  very  convenient  practice  to  give  notice  to  all  the 
consignees  of  the  ship's  arrival ;  but  I  do  not  think  that  this  is 
binding  on  the  bhip-master.  The  consignees  are  bound  in  point  of 
law  themselves  to  take  notice  when  the  ship  arrives ;  and  if  they 
accept  the  goods  under  such  a  bill  of  lading  as  this,  they  make 
themselves  liable  for  demurrage  from  the  expiration  of  the  lay 
days,  calculated  from  the  time  of  the  ship's  being  ready  to 
discharge  her  cargo. 

Verdict  accordingly,  f 

t  Vide  Harman  v.  Clarke,  the  preceding  case. 
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K.  B.  (AT   NISI    PKIUS)   EASTER   TERM. 


OUTHWAITE  and  Another   v.  LUNTLEY.  ms. 

(4  Camp.  179—181.)  May  lh 

The  alteration  of  a  bill  of  exchange  by  the  drawee  after  it  has  been        r  179  -j 
drawn  and  indorsed,  and  before  it  is  accepted,  postponing  the  time  of 
payment,  renders  the  bill  void.f 

This  was  an  action  by  the  indorsees  against  the  indorser  of  a 
bill  of  exchange  of  8162.  8*.  5d.  dated  15th  March,  1814,  drawn 
by  0.  and  S.  upon  K.  &  Co.,  payable  to  the  order  of  the  drawers 
at  three  months  after  date. 

The  defence  was  that  the  bill  had  been  vitiated  by  an 
alteration. 

It  appeared  that  after  the  bill  had  been  drawn  and  indorsed  by 
O.  and  S.,  it  was  left  for  acceptance  with  E.  &  Co.,  the  drawees. 
It  was  then  *dated  5th  March.    Without  the  consent  of  the      [*180] 
drawers,  they  altered  the  date  to  the  15th,  and  then  accepted  it. 

Park  for  the  plaintiffs  contended  that  this  alteration  did  not 
vitiate  the  bill.  Until  acceptance  it  was  not  a  perfect  bill,  and 
could  not  be  considered  as  negotiated.  Besides,  the  alteration 
here  was  evidently  for  the  advantage  of  the  drawers,  as  it  gave 
further  time  to  provide  for  the  bill,  and  their  consent  to  it  might 
be  implied. 

Lobd  Ellbnborough,  Ch.  J. : 

Before  acceptance  the  bill  of  exchange  was  a  perfect  instrument, 
on  which  the  drawers  might  have  been  sued.  Any  material 
alteration  of  it  in  that  state,  therefore,  rendered  it  void.  It  is 
impossible  to  say  that  postponing  the  time  of  payment  is  always 
advantageous  to  the  parties  liable  on  the  bill.  Without  my 
knowing  it,  I  may  thus  be  out  of  England  at  the  time  when  a 
bill  I  drew  becomes  payable  and  is  dishonoured,  and  thus  having 
made  no  provision  for  it,  from  the  belief  that  it  was  duly 
honoured  some  time  before,  this  postponement  may  cause  the 

t  Bills  of  Exchange  Act,  1882,  s.  64,  sub-s.  2;  Hirschman  v.  Budd 
(1873)  L.  R.  8  Ex.  171. 

3  D  2 
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Outhwaite   ruin  of  my  credit.    Besides,  consent  would  not  justify  the  altera- 
Luntlet.    ^on   with  a  view  to  the  stamp  laws  after  the  bill  had  been 


negotiated. 


Plaintiffs  nonsuited. 


i8i5.  LOESCHMAN  v.  WILLIAMS. 

***  u-  (4  Camp.  181—182.) 

r  181  1  If  goods  are  delivered  at  the  packer's  of  the  purchaser,  he  having  no 

warehouse  of  his  own,  to  be  paid  for  in  ready  money,  and  this  was 
intimated  to  the  packer  when  he  received  them,  there  is  only  a  con- 
ditional delivery ;  and  if  not  paid  for,  possession  may  be  recovered  by 
the  vendor." 

Trover  for  a  pianoforte. 

The  plaintiff  is  a  manufacturer  of  pianofortes.  A  Captain 
Landey  ordered  one  of  him  for  exportation,  which  was  to  be 
delivered  at  the  house  of  the  defendant,  who  is  a  packer,  and 
was  to  be  paid  for  in  ready  money.  The  plaintiffs  servant 
delivered  the  pianoforte  at  the  defendant's,  and  demanded  the 
money.  The  answer  was,  that  Landey  had  given  no  orders  for 
that  purpose,  and  that  the  defendant  was  from  home.  The 
servant  stated  that  the  pianoforte  was  to  be  paid  for  before  it 
was  delivered,  and,  upon  that  understanding,  left  it  at  the  defen- 
dant's. The  defendant  afterwards  refused  to  deliver  it  back,  and 
shipped  it  for  Landey  without  its  ever  being  paid  for. 

[182]  Puller  for  the  defendant  contended,  on  the  authority  of 

Scott  v.  Pettit,  3  Bos.  &  P.  469,  t  and9 Dixon  v.  Baldwen,  5  East, 
175,  t  that  the  action  could  not  be  maintained. 

Lord  Ellenborough,  Ch.  J. : 

Allowing  that  upon  an  absolute  delivery  of  goods  to  the 
packer  of  the  purchaser,  who  has  no  warehouse  of  his  own,  the 
transit  is  at  an  end,§  I  think  the  plaintiff  had  a  right  to  resume 
the  possession  of  this  pianoforte  after  it  had  been  delivered  to  the 

t  7B.R.  804.  it  was  a  common  error  about  this 

t  7  B.  B.  681.  time,  to  regard  such  a  case  as  one  of 

§  It  is  obviously  incorrect,  though      stoppage  in  transitu. — B.  C. 
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defendant.  That  delivery  was  only  conditional,  and  he  remained  LoesohmjlnI 
a  trustee  for  the  plaintiff  It  was  a  contravention  of  duty  there-  Williams. 
fore  to  deliver  it  to  the  purchaser  until  it  had  been  paid  for. 

Verdict  for  the  plaintiff. 


HETHERINGTON  v.  KEMP.  1815# 

(4  Camp.  193—194.)  May  20. 

It  ib  not  sufficient  primd  facie  evidence  of  a  letter  being  sent  by  the         r        _ 
post,  that  it  was  written  by  a  merchant  in  his  counting-house,  and  put        L        •* 
down  upon  a  table  for  the  purpose  of  being  carried  from  thence  to  the 
post-office,  and  that  by  the  course  of  business  in  the  counting-house, 
all  letters  deposited  on  this  table  are  carried  to  the  post-office  by  a 
porter. 

This  was  an  action  on  a  bill  of  exchange;  and  the  only 
question  was,  whether  the  defendant  had  received  notice  of  its 
dishonour. 

The  plaintiff  proved,  that  on  the  14th  of  November,  the  day  after 
it  came  due,  he  wrote  a  letter  addressed  to  the  defendant,  stat- 
ing that  it  had  been  dishonoured  ;  that  this  letter  was  put  down 
on  a  table,  where,  according  to  the  usage  of  his  counting-house, 
letters  for  the  post  were  always  deposited;  and  that  a  porter 
carries  them  from  thence  to  the  post-office.  But  the  porter  was 
not  called,  and  there  was  no  evidence  as  to  what  had  become  of 
the  letter  after  it  was  put  down  upon  the  table.  A  notice  to  pro- 
duce the  letter  had  been  served  upon  the  defendant. 

Toddy  for  the  plaintiff  contended,  that  this  was  good  primd       [  194  j 
facie  evidence  that  the  letter  had  been  sent  by  the  post. 

Lobd  Ellbnborouoh,  Ch.  J. : 

You  must  go  farther.  Some  evidence  must  be  given  that  the 
letter  was  taken  from  the  table  in  the  counting-house,  and  put 
into  the  post-office.  Had  you  called  the  porter,  and  he  had  said 
that  although  he  had  no  recollection  of  the  letter  in  question,  he 
invariably  carried  to  the  post-office  all  the  letters  found  upon  the 
table,  this  might  have  done ;   but  I  cannot  hold  this  general 
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Hbthsbino-  evidence  of  the  course  of  business  in  the  plaintiffs  counting- 

TON 


Kemp. 


house  to  be  sufficient. 


A  letter  was  then  put  in  from  the  defendant,  in  which  he 
acknowledges  the  receipt  of  a  letter  from  the  plaintiff  of  the  14th 
of  November,  without  referring  to  its  contents;  and  Lord 
Ellenbobouoh  said  he  would  presume  this  was  the  letter  written 
to  inform  him  of  the  dishonour  of  the  bill. 

The  plaintiff  had  a  verdicU 


1815.  BECK  and  Wife  v.  DYSON,  f 

*****.  (4  Camp.  198-199.) 

r  jgg  -I  In  an  action  on  the  case  for  keeping  a  dog  which  bit  the  plaintiff,  it 

is  not  sufficient  to  shew  that  the  dog  was  of  a  fierce  and  savage  disposi- 
tion, and  usually  tied  up  by  the  defendant,  and  that  the  defendant 
promised  to  make  a  pecuniary  satisfaction  to  the  plaintiff,  after  the 
latter  had  been  bit  by  the  dog. 

Case  for  keeping  a  dog,  which  bit  the  plaintiff,  Mrs.  Beck. 

She  had  been  dreadfully  bit  and  lacerated  by  this  dog ;  and 
the  question  was,  whether  there  was  sufficient  evidence  of  his 
being  accustomed  to  bite,  and  of  this  being  known  to  the 
defendant. 

It  was  proved  that  the  dog  was  of  a  fierce  and  savage  dis- 
position ;  that  the  defendant  generally  kept  him  tied  up,  and  that 
Mrs.  Beck  having  been  bit  by  him,  the  defendant  promised  to 
make  her  a  pecuniary  recompense ;  but  there  was  no  proof  of 
his  having  before  bit  any  other  person. 

It  was  submitted,  that  from  these  circumstances  the  jury 
[  *199  ]  would  be  warranted  in  inferring  *that  the  dog  was  accustomed 
to  bite  within  the  knowledge  of  the  defendant.    But 

Lord  Ellenbobouoh  held  the  evidence  insufficient,  and 
directed  a 

Nonsuit. 

t  It  does  not  appear   that   this  was  not  sufficient  to  put  the  defen- 

ruling  of  Lord  Ellenbobouoh  has  dant  to  give  his  own  evidence  deny- 

been  over-ruled;    but  the  question  ing  the  knowledge,  and,  submit  to 

now  would  be  whether  the  evidence  cross-examination. — R.  C. 
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C.    P.    (AT    NISI    PRIUS)    GUILDHALL 
SITTINGS. 


PRICE  v.  MITCHELL.f  ism. 

(4  Camp.  200—201.)  May22. 

If  a  place  of  payment  is  mentioned  in  the  margin,  or  at  the  foot,  of  a  At  Guildhall. 
promissory  note,  this  is  no  part  of  the  contract,  but  a  mere  memoran-        r  200  ] 
dam ;  and  in  an  action  on  the  note,  there  is  no  occasion  to  prove  that 
it  was  presented  there  for  payment. 

This  was  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note  in  the  following  form  : 

"  London,  July  16,  1814. 
"  501. 

"  Six  months  after  date  I  promise  •  to  pay  to  Mr.  Thomas 

Royston,  or  order,  fifty  pounds,  for  value  received. 

"David  Mitchell. 
"At 

"  Messrs.  Veres,  Smart,  &  Co. 

"  77,  Lombard  Street,  London." 

The  plaintiff  proved  the  hand-writing  of  the  defendant  as 
maker,  and  of  Royston  as  indorser  of  the  note  ;  and  there  rested 
his  case. 

Best,   Serjt.   for    the    defendant,   contended,   that    it  was 
necessary  to  prove  that  the  note,  when  due,  had  been  presented 
for  payment  at  Messrs.  Veres,  *  Smart,  &  Co.'s,  and  referred  to      [  *20i  ] 
the  recent  decisions  in  which  the  place  where  a  bill  or  note  is 
payable  has  been  held  to  be  a  part  of  the  contract. 

Gibbs,  Ch.  J. : 

I  am  of  opinion  that  the  words  at  the  foot  of  this  promissory 
note,  are  only  a  memorandum  where  payment  may  be  demanded. 
Had  they  been  inserted  in  the  body  of  the  note,  they  certainly 
would  have  formed  a  part  of  the  contract,  and  evidence  of  a 
presentment  for  payment  at  Veres,  Smart,  &  Co.'s  would  have 
t  Bills  of  Exchange  Act,  1882,  s.  87. 
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[r.r. 


Price 

r. 

Mitchell. 


been  necessary  to  charge  the  defendant.  I  find  this  distinction 
taken  in  Bayley  on  Bills,  last  edition,  p.  96.  "  If  a  note  be 
made  payable  at  a  particular  place,  and  that  place  be  mentioned 
in  the  body  of  the  note,  presentment  for  payment  most  be  made 
at  that  place :  but  where  the  place  is  mentioned  in  the  margin, 
it  does  not  appear  that  such  presentment  is  necessary."  Several 
cases  are  referred  to,  which  seem  to  sanction  the  distinction. 
Indeed,  where  the  direction  to  the  place  of  payment  is  mentioned 
in  the  margin,  or  at  the  foot  of  the  note,  (as  here,)  the  inspection 
and  perusal  of  the  instrument,  I  think,  shew  that  this  was  not 
intended  to  be  any  condition  to  the  absolute  promise  to  pay 
contained  in  the  body  of  the  note. 

His  Lordship  refused  to  save  the  point,  and 

The  plaintiff  had  a  verdict. 


K.   B.    (AT   NISI    PR1US)   HILARY    TERM. 


1815. 
Feb.  1. 

At  Guildhall. 
f203] 


HUNTER   r.  POTTS.  | 

(4  Camp.  203—204.) 

A  loss  arising  from  rats  eating  holes  in  the  ship's  bottom  is  not  within 
the  perils  insured  against  by  the  common  form  of  a  policy  of  insurance. 

This  was  an  action  on  a  policy  of  insurance  on  goods  by 
the  ship  Rebecca,  at  and  from  London  to  Honduras,  with 
leave  to  touch  at  Antigua,  and  discharge  and  take  in  goods. 

The  1st  count  laid  the  loss  by  the  perils  of  the  seas.  The 
2nd  count  alleged,  that  whilst  the  ship  was  sailing  and  pro- 
ceeding with  the  goods  on  board  thereof  upon  her  said  voyage, 
and  before  her  arrival  at  Honduras,  and  during  the  course  of 
the  said  voyage,  to  wit,  on  the  25th  day  of  February,  1804,  the 
said  ship  and  the  goods  so  on  board  thereof,  were  by  certain 
perils,  losses,  and  misfortunes,  which  came  to  the  hurt,  detriment 


t  Cited  and  applied  to  converse 
case  of  an  exception  in  bill  of  lading, 
in  judgment   of   Brett,  M.B.,  in 


Pandorf  v.  Hamilton  (1886)  17 
Q.  B.  Div.  670,  678,  55  L.  J.  Q.  B. 
546,  55  L.  T.  499. 
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and  damage  of  the  said  goods  and  the  said  ship,  broken,  spoiled,      hunter 
injured,  lost,  and  destroyed,  and  the  said  goods  thereby  became,       potts. 
and  were  wholly  lost  to  the  proprietors  thereof,  to  wit,  at  &c.  - 

It  appeared  that  the  ship,  having  touched  at  Antigua,  was  [  204  ] 
detained  there  for  a  considerable  time  by  the  sickness  of  the 
crew,  and  that  while  she  lay  at  that  island,  the  rats,  which  had 
increased  to  a  great  extent,  eat  holes  in  her  transums,  and  other 
parts  of  her  bottom.  In  consequence,  a  survey  was  called,  and 
she  was  found  so  much  injured,  that  she  was  unfit  to  proceed  to 
Honduras.  She  was  thereupon  condemned,  and  the  cargo  was 
sold.  The  plaintiff  sought  to  recover  a  loss  of  64J.  16*.  6d. 
per  cent. 

Lord  Ellenborough,  however,  was  clearly  of  opinion,  that  this 
was  not  a  loss  within  any  of  the  perils  insured  against,  and 

The  plaintiff  was  nonsuited. 


PICKERING   v.  RUDD.t 

(4  Camp.  219—221 ;  8.  C.  1  Stark.  56.)  *815- 

v  *  »  /  June  20. 

Where  the  defendant  naila  to  his  own  wall  a  board  which  overhangs  

the  plaintiff's  close,  the  remedy  seems  to  be  case  and  not  trespass.  r  2x9  1 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and 
placing  a  board  over  it,  and  cutting  a  tree,  &c. 

Plea,  not  guilty  as  to  the  ckmsum  f regit ;  and  as  to  cutting  the 
tree,  a  justification  that  it  was  wrongfully  growing  against  the 
wall  of  the  defendant,  and  that  he  therefore  removed  it,  as  he 
lawfully  might.  New  assignment  of  excess,  and  issue  there- 
upon. 

The  defendant's  house  adjoins  to  the  plaintiff's  garden,  th 
locus  in  quo ;  and  to  prove  the  breaking  and  entering  of  this,  the 
evidence  was,  that  the  defendant  had  nailed  upon  his  house  a 

t  Cited  and  applied  in  judgment  v.  Webb,  '94, 3Ch.  1,  7  B.  (July)  111 ; 

of  Harvey  v.    Walters  (1873)  L.  R.  and  Pollock  on  Torts,  4th  ed.  308. 

S  C.  P.  162,  165,  42  L.  J.  0.  P.  105,  — R.  0. 
107,  28  L.  T.  343.    And  see  Lemmon 
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Pickering    board,  which  projected  several  inches  from  the  wall,  and  so  far 
Rudd.       overhung  the  garden. 

[  220  ]  Garrow,  A.-G.  and  Richardson  for  the  plaintiff  contended 

that  this  was  a  trespass  for  which  he  had  a  right  to  maintain 
the  present  action.  Cujus  est  solum,  ejus  est  usque  ad  ccehim. 
The  space  over  the  soil  of  the  garden  is  the  plaintiff's,  like  the 
minerals  below,  and  an  invasion  of  either  is,  in  contemplation  of 
law,  a  breaking  of  his  close.  A  mere  temporary  projection  of  a 
body  through  the  air  across  the  garden  may  not  be  actionable ; 
but  where  a  board  is  caused  permanently  to  overhang  the 
garden,  this  is  a  clear  invasion  of  the  plaintiff's  possession.  If 
this  be  not  a  trespass,  it  is  easy  to  conceive  that  the  whole 
garden  may  be  overshadowed  and  excluded  from  the  sun  and  air 
without  a  trespass  being  committed. 

Lord  Ellenborough,  Gh.  J. : 

I  do  not  think  it  is  a  trespass  to  interfere  with  the  column  of 
air  superincumbent  on  the  close.  I  once  had  occasion  to  rule 
upon  the  circuit,  that  a  man  who,  from  the  outside  of  a  field, 
discharged  a  gun  into  it,  so  as  that  the  shot  must  have  struck 
the  soil,  was  guilty  of  breaking  and  entering  it.  A  very  learned 
Judge,  who  went  the  circuit  with  me,  at  first  doubted  the  decision, 
but  I  believe  he  afterwards  approved  of  it,  and  that  it  met  with 
the  general  concurrence  of  those  to  whom  it  was  mentioned. 
But  I  am  by  no  means  prepared  to  say,  that  firing  across  a  field 
in  vacuo,  no  part  of  the  contents  touching  it,  amounts  to  a 
clausum  f regit  Nay,  if  this  board  overhanging  the  plaintiff's 
garden  be  a  trespass,  it  would  follow  that  an  aeronaut  is  liable 
[  *22i  ]  to  an  action  of  trespass  quare  clausum  /regit  *at  the  suit  of 
the  occupier  of  every  field  over  which  his  balloon  passes  in  the 
course  of  his  voyage.  Whether  the  action  may  be  maintained 
cannot  depend  upon  the  length  of  time  for  which  the  superin- 
cumbent air  is  invaded.  If  any  damage  arises  from  the  object 
which  overhangs  the  close,  the  remedy  is  by  an  action  on  the 
case.  Here  the  verdict  depends  upon  the  new  assignment  of 
excess  in  cutting  down  the  tree. 

Tlie  jury  found  for  the  defendant. 
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MAVING   v.  TODD  and  Another.  wis/ 

(4  Camp.  225—226 ;   8.  C.  1  Stark.  72.)  JuneM. 

A  wharfinger  by  inserting  in  his  receipts  for  goods,  a  notice  that  he        [  225  ] 
will  not  be  responsible  for  loss  by  fire,  may  entirely  discharge  himself 
from  such  responsibility. 

This  was  an  action  against  the  defendants  as  wharfingers  to 
recover  the  value  of  twenty-seven  bundles  of  brushes. 

The  plaintiff,  who  resides  at  Newcastle,  had  ordered  these 
brushes  of  Wilkinson,  Bowlat  &  Go.  manufacturers  in  London. 
They  delivered  them  at  the  defendant's  wharf  on  the  river 
Thames,  directed  to  "  Mr.  Maving,  Newcastle,  to  be  sent  by  the 
next  ship,''  and  paid  3d.  a  bundle  for  wharfage,  and  6rf-  for  the 
sufferance  of  the  whole.  The  goods  were  burnt  by  an  accidental 
fire  upon  the  wharf,  before  there  was  an  opportunity  to  ship 
them.  The  receipt  which  the  defendants  had  given  for  them  being 
produced,  was  found  to  contain  the  following  words,  "Not 
accountable  for  loss  by  fire." 

Lord  Ellenborough  intimated  an  opinion  that  this  discharged 
the  defendants  from  whatever  responsibility  for  fire  they  might 
otherwise  have  been  subject  to. 

Garrow,  A.-G.  and  Holroyd  for  the  plaintiff  contended,  that 
it  was  not  binding  upon  the  plaintiff  at  Newcastle;  and  that 
though  the  defendants  might  on  reasonable  terms  limit  their 
liability  *for  loss  by  fire,  they  could  not  in  this  manner  get  rid  of      [  *226  ] 
it  altogether. 

Lord  Ellenborough,  Ch.  J. : 

I  think  notice  to  the  agent  here  is  notice  to  the  principal  at 

Newcastle.    I  am  likewise  of  opinion  that  a  wharfinger  by  such  a 

notice  may  entirely  get  rid  of  his  liability  for  loss  by  fire.     It  is 

evidence  of  a  special  contract  for  this  purpose  between  him  and 

every  person  who  takes  such  a  receipt  for  goods  delivered  at  his 

wharf.    Fire  is  such  a  terrible  calamity  that  it  is  reasonable  the 

mere  depository  of  goods  should  be  enabled  to  guard  against  it, 

and  to  throw  the  risk  entirely  upon  the  owners. 

Nonsuit. 
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lair,.  BOUSFIELD   v.  BARNES. 

Jul*7'  (4  Camp.  228—230.) 

r  228  1  In  an  action  on  a  valued  policy,  it  is  no  defence  to  prove  that  the 

assured  have  received  the  amount  of  the  valuation  in  this  policy  from 
the  underwriters  on  another  policy,  if  the  subject  matter  insured  be 
proved  to  be  of  a  value  equal  to  the  sum  received  and  that  sought  to 
be  recovered. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Ocean, 
in  the  transport  service  from  the  30th  August,  1814,  to  the  29th 
August,  1815,   against  all  risks  except  those    undertaken    by 
Government,  valued  at  6,0002. 
[  229  ]  Only  6002.  had  been  subscribed  upon  this  policy. 

By  another  policy  with  the  London  Assurance  the  ship  was 
insured  for  6,0002.  being  valued  at  8,0002. 

The  ship  was  wrecked  on  the  22nd  of  October,  1814,  among 
the  Magdalen  Islands,  and  the  London  Assurance  thereupon  paid 
to  the  plaintiff  the  6,000/.  which  they  had  subscribed.  Evidence 
was  now  adduced  that  the  ship  was  worth  above  8,0002. 

The  defendant's  counsel  contended  that  this  action  could  not 
be  maintained,  as  the  plaintiff  had  already  received  the  full 
amount  of  the  sum  at  which  the  ship  was  valued  by  the  policy  on 
which  the  action  was  brought.  The  plaintiff  was  estopped  to  say 
to  the  underwriters  on  this  policy  that  the  ship  was  worth  more 
than  6,0002.,  and  therefore  by  receiving  that  sum  he  was  fully 
indemnified.     GodsaU  v.  Boldero,  9  East,  72. t 

Lord  Ellenborough,  Ch.  J. : 

I  think  the  valuation  in  this  policy  is  only  conclusive  in  settling 
a  loss  upon  it  between  the  assured  and  the  underwriters  who  have 
subscribed  it,  without  taking  into  consideration  what  has  been 
transacted  between  the  assured  and  third  persons.  If  a  total  loss 
happens,  these  underwriters  shall  not  pay  more  than  the  amount 
of  the  valuation ;  and  if  there  be  a  partial  loss,  the  valuation 
regulates  the  amount  of  the  average  contribution.  I  will  like- 
[  *230  ]  wise  take  *care  that  the  assured  do  not  recover  upon  the  whole 
more  than  the  real  value  of  the  subject-matter  insured.  But  I 
think  it  is  not  enough  for  the  underwriters  on  a  particular  policy 

t  Over-ruled  by  Dalby  v.  India  and  LonUm  Life  Assurance  Co.  (1854) 
13  C.  13.  '665,  24  L.  J.  C.  P.  2. 
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to  shew  that  the  assured  has  received  from  another  quarter  the  Bousfield 
amount  of  the  valuation  in  that  policy,  unless  this  amounts  in  barne*. 
point  of  fact  to  a  complete  indemnity.  In  the  present  case  the 
ship  insured  is  proved  to  have  been  worth  above  8,000Z.  The 
plaintiff  has  received  only  6,000Z.  from  the  London  Assurance. 
He  has  therefore  an  interest  of  2,00(M.  to  which  he  may  apply 
the  policy  on  which  the  action  is  brought.  That  policy  is  only 
subscribed  for  6001.  Therefore,  when  the  whole  of  that  sum  has 
been  paid,  he  will  still  be  a  loser  to  the  amount  of  1,4002.  by  the 
total  loss  of  his  vessel. 

Verdict  for  the  plaintiff. 


WITHERS  and  Another  v.  LYSS  and  Others.!  i«is. 


(4  Camp.  237—240.) 


June  24. 


A  particular  parcel  of  goods  in  the  possession  of  a  warehouseman,  is  f  237  J 
sold  at  so  much  per  cwt.,  the  weight  of  the  whole  being  uncertain,  to  be 
paid  by  a  bill  of  exchange.  The  vendor  gives  the  purchaser  an  order 
to  the  warehouseman  to  weigh  and  deliver  the  goods,  which  is  lodged 
with  the  warehouseman:  but  before  the  goods  are  weighed  the  pur- 
chaser becomes  insolvent.    The  property  has  not  passed. 

Trover  for  a  quantity  of  rosin. 

The  defendants,  Lyss  &  Co.,  in  September,  1812,  sold,  and 
were  paid  for  the  rosin  in  question,  which  was  then  in  their  ware- 
house, to  Withers  &  Co.,  the  plaintiffs.  Not  having  immediate 
occasion  for  the  rosin,  the  plaintiffs  requested  that  it  might  be 
kept  in  their  names  and  at  their  disposal,  by  the  defendants, 
which  was  accordingly  done.  On  the  21st  September  the  same 
rosin  was  sold  by  the  plaintiffs  to  D.  Bromer,  through  the  inter- 
vention of  a  broker.  The  following  is  a  copy  of  the  sale 
note : 

"Messrs.  Withers  &  Co. 

"  I  have  this  day  sold  by  your  order,  and  for  your  account,  to 

Mr.  D.  Bromer,  80  tons,  (more  or  less)  of  town  made  transparent 

rosin,  in  matts,  at  18*.  9rf.  per  cwt.  with  customary  allowances, 

payable  at  the  end  of  14  days,  by  acceptance,  at  6  months' 

date." 

t  Sale  of  Goods  Act,  1893,  s.  18,  Rule  5. 
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Witbebs         On  the  same  day,  the  plaintiffs  wrote,  and  delivered  to  Bromer 
Lyss.        a  delivery  order  for  the  rosin,  in  the  following  words: 

"  Messrs.  Lyss  &  Co. 

[  *23S  ]  "  Please  to  weigh  and  deliver  to  Mr.  D.  *Bromer,  or  order,  our 

transparent  rosin,  in  matts  (about  80  tons,  more  or  less). 

"Withers  &  Co." 

This  order  was  lodged  with  the  defendants  by  Bromer,  and  on 
the  6th  October  they  were  ready  to  weigh  and  deliver  the  rosin  to 
him,  but  he  never  sent  any  person  to  see  it  weighed.  In  con- 
sequence it  never  was  weighed,  and  it  has  ever  since  remained  in 
the  defendants'  warehouse. 

On  the  17th  of  October  Bromer  stopped  payment,  and  on  the 
19th  of  the  same  month  the  defendants  received  a  written  counter- 
mand of  the  order  to  deliver  the  rosin  to  him,  with  notice  to  hold 
it  on  the  plaintiffs'  account.  A  commission  of  bankruptcy  issued 
against  Bromer  on  the  2nd  of  November. 

There  was  afterwards  a  demand  and  refusal  to  deliver  up  the 
rosin  to  the  plaintiffs. 

Vaughan,  Serjt.  for  the  plaintiffs  contended,  that  till  the 
rosin  was  weighed  the  delivery  to  Bromer  was  not  complete,  and 
the  right  to  stop  in  transitu  subsisted  upon  his  insolvency. 

Shepherd,  8.-G.  contra,  distinguished  the  present  from  the 
cases  lately  decided  upon  this  subject,  by  this  circumstance,  that 
here  the  whole  of  the  rosin  was  sold  to  Bromer.  It  was  a  sale  to 
[  *239  ]  him  of  a  specific  parcel  of  rosin,  and  no  question  about  *the 
identity  of  the  subject-matter  sold  could  arise.  Therefore,  upon 
the  lodging  of  the  delivery  order  with  the  defendants,  they 
became  his  agents,  and  held  the  article  on  his  account.  Suppose 
the  rosin  had  been  sent  home  to  Bromer's  own  warehouse,  with- 
out being  weighed,  there  can  be  no  doubt  that  the  delivery  would 
have  been  complete.  But  what  difference  can  it  make  that  it 
remained  at  the  warehouse  of  his  agents,  for  which  he  was  pay- 
ing rent.  That  part  of  the  defendants1  warehouse,  in  which  the 
rosin  lay,  was  his  as  much  as  if  the  whole  had  been  demised  to 
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him.     On  the  statute  of  James,  likewise,  he  argued  that  the     Withbbs 
goods  would  pass  to  the  assignees  of  Bromer.  Lyss. 

Gibbs,  Ch.  J.  : 

Here  something  was  still  to  be  done  to  ascertain  the  price  of 
the  commodity.  The  rosin  was  sold  at  18s.  9d.  per  cwt.  and 
the  quantity  was  uncertain.  Therefore,  till  it  was  weighed,  the 
bill  of  exchange  by  which  payment  was  to  be  made  could  not  be 
drawn.  That  being  so,  according  to  the  decisions,  both  of  this 
Court  and  the  Court  of  King's  Bench,  the  delivery  was  not  com- 
plete, and  the  right  to  stop  in  transitu^  subsisted.  I  think  it 
makes  no  difference  that  the  whole  of  the  rosin  was  sold.  The 
principle,  I  take  to  be,  that  while  any  thing  remains  to  be  done 
to  ascertain  the  price,  the  possession  is  not  considered  as  trans- 
ferred to  the  purchaser.  Had  the  rosin  been  burnt  in  the 
defendants'  warehouse  without  being  weighed,  how  could  pay- 
ment have  been  made  according  to  the  terms  of  the  contract  ? 
If  nothing  remains  to  be  done  to  ascertain  *the  price,  I  allow  [  *240  ] 
that  a  delivery  order  lodged  with  the  warehouseman  is  a 
sufficient  transfer  of  the  possession,  although  no  entry  for  that 
purpose  be  made  in  his  books.  The  order  here  is,  "  weigh  and 
deliver."  There  could  be  no  delivery  under  it  without  weigh- 
ing, and  the  goods  never  were  delivered  to  Bromer.  The 
statute  of  James  depends  on  the  previous  question,  for  if  they 
were  never  delivered  to  him  they  could  not  be  in  his  order  and 

disposition. 

Verdict  for  the  plaintiffs. 

t  Communis  error, — B.  C. 
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18i5.  GILLAN,  Widow,   v.  SIMPKIK 

J«ne  24.  (4  Camp.  241—242.) 


[241] 


There  is  an  agreement  to  cany  a  passenger  on  board  a  ship,  from 
London  to  the  West  Indies,  the  passage-money  to  be  paid  in  London 
before  the  commencement  of  the  voyage.  The  passenger  puts  his 
baggage  on  board  in  the  Thames,  meaning  himself  to  embark  at 
Portsmouth.  The  ship  is  lost  in  going  round  to  that  place.  The 
passage-money  cannot  be  recovered  back. 

Aliter  if  the  agreement  had  been  to  carry  the  passenger  from  Ports- 
mouth to  the  West  Indies. 

Money  had  and  received  to  recover  the  sum  of  42/. 

The  defendant  was  master  of  the  ship  Friendship,  in  which  he 
had  agreed  to  carry  the  plaintiff  as  a  passenger  to  Antigua,  in 
the  West  Indies,  for  40  guineas.  This  sum  she  paid  him  in 
London,  before  the  commencement  of  the  voyage.  There  was 
some  doubt  upon  the  evidence,  whether,  according  to  the  agree- 
ment, she  was  to  be  carried  from  London  or  from  Portsmouth. 
She  intended  to  have  gone  on  board  at  the  latter  place  ;  but  in 
point  of  fact  her  baggage  was  shipt  in  the  river  Thames.  In 
proceeding  round  from  thence  to  Portsmouth  the  ship  was  lost. 
The  witnesses  stated,  that  it  is  usual  for  the  passage-money  to 
be  paid  in  London,  and  that  the  stores  for  the  use  of  the  pas- 
sengers, during  the  voyage,  are  always  put  on  board  in  the 
river. 

Gibbs,  Ch.  J.  desired  the  jury  to  consider,  whether,  with 
respect  to  the  plaintiff,  the  voyage  was  to  commence  from 
London.  Even  in  that  case,  if  the  money  had  been  to  be  paid 
at  the  end  of  the  voyage,  the  defendant  could  not  have  recovered 
any  part  of  it,  there  being  an  entire  contract  to  carry  the  plaintiff 
from  London  to  Antigua.  But  if  the  voyage  was  commenced,  and 
[  *242  ]  the  ship  *was  prevented  from  completing  it  by  perils  of  navi- 
gation, his  Lordship  said,  the  captain  may  be  entitled  to  retain 
the  passage-money  previously  paid  to  him.  The  contract  for 
this  purpose  may  either  be  express  or  may  be  evidenced  by 
established  usage.  Here  it  is '  proved,  that  in  West  India 
voyages  the  passage-money  is  paid  before  the  voyage  com- 
mences, and  it  does  not  appear  to  be  returned,  although  the 
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voyage  is  defeated.    On  the  other  hand,  if  the  ship  was  lost       Gillax 
before  the  commencement  of  the  voyage  for  which  these  parties      simpkin. 
had  contracted,  the  money  paid  by  anticipation  must  be  re- 
turned. 

Verdict  for  the  defendant. 


PEEL  v.   PKICE.  1815 

(4  Camp.  243—244.)  June  27. 

A  general  ship  having  been  advertised  for  a  particular  voyage,  if  her        r  243  1 
destination  is  in  any  respect  altered,  the  owner  is  bound  to  give  specific 
notice  of  the  alteration  to  every  person  who  ships  goods  on  board. 

This  was  a  special  action  on  the  case  for  deceitfully  represent- 
ing that  the  defendant's  ship  would  sail  from  the  port  of  London 
to  Messina  and  Naples,  and  then  altering  her  destination  to 
Naples  and  Messina,  whereby  the  plaintiff,  who  had  shipped 
goods  on  board  her  for  Messina,  and  effected  policies  of  in- 
surance to  cover  that  risk,  was  afterwards  forced  to  effect  other 
policies  at  a  higher  premium,  giving  the  ship  leave  to  sail  to 
Naples  before  going  to  Messina. 

In  February,  1818,  the  defendant  printed  and  circulated  a 
card  stating  that  this  ship  was  to  proceed  to  "Messina  and 
Naples."  One  of  these  cards  had  been  received  by  the  plaintiff, 
but  at  what  time  did  not  appear.  No  freight  offering,  the  de- 
fendant, about  the  month  of  April,  altered  the  destination  of  the 
ship  in  this  amongst  other  respects,  that  she  was  to  sail  to 
"  Naples  and  Messina."  A  fresh  card  was  printed  and  placed 
in  the  defendant's  counting-house.  The  plaintiff  afterwards 
came  there  to  inquire  about  the  ship  ;  but  there  was  no  evidence 
that  he  saw  the  first  card,  or  that  then,  or  when  the  goods  were 
received  on  board,  or  at  any  other  time,  a  copy  of  it  was  de- 
livered to  him  or  any  of  his  agents.  The  ship  sailed  to  Naples 
in  the  first  instance,  and  the  plaintiff  effected  policies  in  the 
manner  stated  in  the  declaration.  It  was  proved  to  be  *common  [  *244  ] 
to  alter  the  destination  of  ships  when  freight  cannot  be  pro- 
cured for  them. 

r.r. — vol.  xvi.  8  s 
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Pekl  Shepherd,  S.-G.  for  the  defendant,  contended  that  the  plain- 

PbTce.  tiff  was  bound  to  have  made  specific  inquiries  as  to  the  destina- 
tion of  the  ship,  before  he  put  his  goods  on  board ;  in  which  case 
he  would  have  learned  that  it  had  been  altered.  His  loss  arose 
from  his  own  negligence.  He  might  have  supposed  that  the 
card  issued  in  February  was  obsolete  in  June.  The  defendant 
could  do  no  more  than  print  and  circulate  a  fresh  card  in  the 
usual  manner. 

Gibbs,  Ch.  J. : 

He  might  have  delivered  a  copy  of  that  card  to  the  plaintiff ; 
and  I  think  he  was  bound  to  do  so.  When  a  card  has  been  pub- 
lished, advertising  a  ship  for  a  specific  voyage,  if  that  be  altered, 
I  am  of  opinion  that  the  owner  is  bound  to  give  specific  notice  of 
the  alteration,  to  all  persons  who  afterwards  ship  goods  on  board 
the  vessel;  and  that  he  is  otherwise  answerable  for  the  loss 
which  they  sustain  by  supposing  that  the  destination  of  the 
vessel  remains  unaltered. 

The   plaintiff  had  a  verdict  for  the  difference  of  pre- 
mium in  effecting  the  two  sets  of  policies. 


1815.  O'KEILLY  and   Others  v.  EOYAL  EXCHANGE 

J0!L:K  ASSUKANCRt 

[  246  ]  (4  Camp.  246—249.) 

Where  a  policy  of  insurance  contains  a  warranty  against  seizure  in 
port,  if  the  ship,  to  avoid  such  seizure,  runs  to  sea  before  she  is  properly 
loaded,  and  is,  in  consequence,  obliged  to  go  to  a  port  out  of  the  course 
of  the  voyage  insured,  the  underwriters  are  not  liable  for  a  subsequent 
loss. 

This  was  an  action  on  a  policy  of  insurance  on  goods  in  the 
Catherina  at  and  from  La  Guayra  to  the  ship's  port  of  discharge 
[  *247  ]  without  the  Baltic  *and  north  of  Gottenburgh,  with  liberty  to 
touch  at  a  port  in  England  for  orders,  and  also  with  liberty  to 
join  convoy  at  the  place  of  rendezvous  in  the  West  Indies,  war- 
ranted to  depart  finally  for  Europe  on  or  before  the  1st  of 
August,  and  also  warranted  free  of  capture  and  seizure  and  the 
t  Compare  next  case,  p.  788. 


VOL.  XVI.] 


1815.     C.  P.     4  CAMP.  247—248. 


787 


consequences  thereof  in  port  in  La  Guayra,  at  12  guineas  per 
cent.,  to  return  2  per  cent,  if  the  ship  should  not  touch  at 
Jamaica  or  the  Havannah,  and  arrive  ;  with  other  returns  not 
necessary  to  be  specified. 

The  Catherina  arrived  at  La  Guayra  on  the  26th  of  March, 
and  on  the  16th  of  May  began  to  take  in  her  cargo.  She  was 
about  half  loaded  when  the  Spanish  patriots,  then  in  possession 
of  the  province  of  Caraccas,  were  defeated  in  battle  by  the 
royalists,  who  advanced  upon  La  Guayra.  The  Catherina 
was  forced  by  the  magistrates  to  take  on  board  as  passengers  a 
great  number  of  persons  who  were  afraid  of  being  massacred, 
and  on  the  7th  of  July  she  cut  her  cable  and  proceeded  to  sea, 
under  the  protection  of  an  English  ship  of  war  bound  to  St. 
Thomas's.  From  being  too  light,  she  fell  greatly  to  leeward, 
and  made  the  small  island  of  Casa  del  Muerte,  to  the  southward 
of  Porto  Rico.  She  was  incapable  of  beating  up  from  thence  to 
St.  Thomas's.  A  few  days  before,  she  had  lost  the  hook  of  her 
rudder.  Partly  for  the  purpose  of  getting  the  helm  repaired, 
and  partly  for  the  purpose  of  completing  the  homeward  cargo, 
she  proceeded  to  Jacmel  on  the  south  side  of  St.  Domingo. 
This  was  very  considerably  out  of  the  direct  course  of  the  voyage 
to  England,  which  would  have  been  *through  the  Monat  passage. 
It  was,  however,  the  most  convenient  port  for  getting  the  helm 
repaired  and  for  completing  the  homeward  cargo.  From  having 
the  patriots  on  board,  she  could  not  touch  at  any  of  the  Spanish 
islands,  which  were  all  in  the  possession  of  the  royalists.  She 
arrived  at  Jacmel  on  the  18th  of  July,  and  was  wrecked  there  on 
the  24th  of  the  same  month.  If  the  ship  had  not  been  so  light,  she 
could  have  made  St.  Thomas's  without  difficulty  in  the  first  in- 
stance. The  intention  was  to  have  completed  the  homeward  cargo 
there.  Jacmel  was  then  substituted,  upon  a  consultation  between 
the  supercargo  and  the  master  of  the  ship.  A  part  of  the  out- 
ward cargo  was  still  on  board,  and  that  required  to  be  unloaded 
and  disposed  of  before  a  homeward  cargo  could  be  procured. 


O'Reilly 

Royal 
Exchange 
Assurance. 


[  '248  ] 


Gibbs,  Gh.  J.  was  clearly  of  opinion  that  under  these  circum- 
stances the  plaintiffs  were  not  entitled  to  recover.    He  attached 

t  Probably  Mono*  is  intended. — F.  P. 
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particular  weight  to  the  warranty  in  the  policy  against  capture 

and  seizure  in  port.     To  avoid  a  loss  of  that  sort,  for  which  the 

defendants  would  not  have  been  liable,  the  ship  cut  her  cable 

and  proceeded  to  sea  in  a  state  in  which  she  was  not  properly 

fit  to  perform  the  voyage  home.    After  that,  she  goes  to  a  port 

out  of  the  course  of  the  voyage,  to  unload  her  outward  and  to 

complete  her  homeward  cargo,  without  any  liberty  for  that 

purpose.     She  might  do  so,  to  be  sure ;  but  not  at  the  risk  of 

the  underwriters. 

Plaintiffs  nonsuited. 


1815. 
July  5. 

[249] 


[•250] 


O'REILLY  and   Others  v.  GONNE. 

(4  Camp.  249—250.) 

Where  a  policy  of  insurance  contains  no  warranty  against  seizure  in 
port,  if  the  ship,  to  avoid  such  seizure,  runs  to  sea  before  she  is  properly 
loaded,  and  is,  in  consequence,  obliged  to  go  to  a  port  out  of  the  direct 
course  of  the  voyage  insured,  the  underwriters  are  liable  for  a 
subsequent  loss. 

This  was  an  action  on  a  policy  of  insurance  on  the  freight  of 
the  same  ship,  in  the  same  voyage  mentioned  in  the  preceding 
case.  The  risk  here  was  described  to  be  "  at  and  from  La 
Guayra  and  any  port  or  ports,  place  or  places,  on  the  Spanish 
Main,  all  or  any,  to  any  port  or  ports  in  the  North  Sea,  not  in 
the  Baltic,  nor  northward  of  Gottenburgh,  all  or  any,  with 
liberty  to  call  at  all  or  any  of  the  West  India  islands,  colonies, 
and  settlements,  at  Gibraltar,  any  port  or  ports  in  Spain  without 
the  Straights,  and  at  any  port  or  ports  in  England,  to  wait  for 
orders,  or  for  any  purposes  whatsoever,  all  or  any,  warranted  to 
sail  on  or  before  the  1st  of  August,  1814."  And  to  the  usual 
words,  giving  leave  to  touch  and  stay  at  any  ports  or  places 
whatsoever,  were  subjoined  the  following  words  in  writing: 
"And  wheresoever  to  seek,  join,  and  exchange  convoys,  load, 
♦unload,  and  reload  goods  and  specie,  wait  for  orders,  or  for  any 
purposes  whatsoever,  all  or  any,  without  being  deemed  any 
deviation." 

The  evidence  here  was  the  same  as  in  the  former  case.  The 
plaintiffs'  counsel  contended  that  the  policy  was  essentially  dif- 
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ferent,  and  relied  upon  Metcalfe  v.  Parry,  4  Camp.  128 ;  t   while     o  Bmlly 
it  was  insisted  for  the  defendants  that  the  liberties  contained  in       gokne. 
this  policy  must  be  confined  to  ports  in  the  direct  course  of  the 
voyage  from  La  Guayra  to  Europe. 

Gibbs,  Ch.  J. : 

This  case  is  widely  different  from  the  last.  There  the  ship 
was  warranted  free  of  seizure  in  port ;  but  this  policy  is  without 
any  such  exception.  She  was,  therefore,  unquestionably  under 
its  protection  when  she  sailed  light  from  La  Guayra ;  and  the 
present  underwriters,  who  would  have  been  liable  had  she  been 
seized  in  port,  can  make  no  objection  that  she  was  unable  to 
bear  up  to  St.  Thomas's.  She  was  forced  to  sail  light,  and  was 
unable  to  pursue  the  direct  voyage  home.  Finding  it  impossible 
to  make  St.  Thomas's,  it  will  be  for  the  jury  to  consider  whether 
Jacmel  was  not,  under  all  the  circumstances,  as  convenient  a 
port  as  she  could  have  selected. 

Verdict  for  the  plaintijfs. 

t  15  R.  R.  734. 


790  1815.    K.  B.    4  CAMP.  272—273.  [r.R. 

K.  B.  (AT  NISI  PR1US)  MICHAELMAS  TERM. 


1815.        WATSON  and  Wife,  Administratrix,  &c  op  MAX- 
*—*-  WELL,  v.  KING. 

[  272  ]  (4  Camp.  272—275.) 

Trover  lies  for  an  undivided  part  of  a  chattel/}* 

A  power  of  attorney,  though  coupled  with  an  interest,  is  instantly 
revoked  by  the  death  of  the  grantor ;  and  an  act  afterwards  band  fide 
done  under  it,  by  the  grantee,  before  notice  of  the  death  of  the  grantor, 
is  a  nullity.) 

If  a  plaintiff  suing  in  trover  as  administrator  is  so  described  on  the 
face  of  the  declaration,  and  makes  a  pro/ert  in  curia  of  the  letters  of 
administration,  it  is  unnecessary,  on  not  guilty  pleaded,  to  produce 
them  at  the  trial,  although  the  cause  of  action  accrued  after  the  death 
of  the  intestate. 

The  official  letter  of  the  commander  of  a  convoy,  to  the  Admiralty,  at 
the  end  of  the  voyage,  seems  good  evidence  of  the  facts  therein  stated 
respecting  the  ships  under  convoy. 

Trover  for  three  fourths  of  the  ship  Little  William. 

[  273  ]  Maxwell,  the  intestate,  being  owner  of  three  fourth  parts 

of  the  ship  in  question,  in  April,  1818,  gave  a  power  of  attorney 
to  one  Ward,  to  whom  he  was  largely  indebted,  authorizing 
him  to  sell  them.  He  then  sailed  in  another  ship  called  the 
Effort  for  Bermuda.  In  the  month  of  February,  1814,  he  was 
with  this  ship  at  Jamaica,  and  sailed  in  her  for  England 
with  a  large  fleet  under  convoy  of  H.  M.  ship  Valiant.  A 
hurricane  soon  after  arose,  in  which  several  of  the  fleet  foundered ; 
the  Effort  parted  company  on  the  7th  of  March,  and  was  never 
more  heard  of.  On  the  8th  of  June  following,  Ward,  under  the 
power  of  attorney,  sold  Maxwell's  interest  in  the  Little  William 
to  the  defendant,  and  indorsed  the  register  in  Maxwell's  name. 
Mrs.  Watson  was  described  as  administratrix  in  the  declaration, 
which  contained  a  profert  of  the  letters  of  administration. 

Topping  for  the  defendant  took  three  objections  in  point  of 

t  Cp.  Nyberg  v.  Handelaar,  '92,  2  Conveyancing  Act,  1882,  s.8;  and  in 

Q.  B.  202  ;  61  L.  J.  Q.  B.  709 ;  67  regard  to  acts  done  without  notice  of 

L.  T.  361,  C.  A.  death,  by  the  Conveyancing  and  Law 

J  Observe    that    the    law  is  now  of  Property  Act,  1881,  s.  47,  and  the 

altered,  in  regard  to  instruments  ex-  Conveyancing  Act,  1882,  s.  9. — R.  C. 
pressed  to  be  irrevocable,  under  the 
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law :  1st.  That  trover  would  not  lie  for  the  undivided  part  of  a  Watson 
chattel ;  2ndly.  That  the  power  of  attorney  being  coupled  with  king. 
an  interest,  was  not'  revoked,  even  supposing  Maxwell  to  have 
died  before  the  sale ;  and  Srdly.  That  at  all  events,  the  plaintiffs 
had  not  entitled  themselves  to  sue  as  his  representatives,  as  they 
had  not  given  the  letters  of  administration  in  evidence  at  the 
trial,  although  the  conversion  was  alleged  to  have  taken  place 
after  the  intestate's  death. 

Garrow,  A.-G.  for  the  plaintiff,  offered  to  put  in  the  letters  of       [  274  ] 
administration,  if  this  was  thought  necessary. 

Lord  Ellenborough,  Ch.  J. : 

If  the  jury  shall  be  of  opinion  that  Maxwell  perished  in  the 

storm,  I  think  the  plaintiffs  are  in  point  of  law  entitled  to  recover. 

1.  An  undivided  part  of  a  chattel  may  be  tortiously  converted 

to  the  use  of  a  wrong-doer  ;  and  where  that  is  the  case,  I  see  no 

reason  why  trover  may  not  be  maintained  by  the  real  owner. 

No  other  remedy  is  suggested.     2.  A  power  coupled  with  an 

interest  cannot  be  revoked  by  the  person  granting  it ;  but  it  is 

necessarily  revoked  by  his  death.     How  can  a  valid  act  be  done 

in  the  name  of  a  dead  man  ?t    8.  And  as  Aprofert  in  curia  is  made 

of  the  letters  of  administration,  I  must  suppose  that  they  give 

sufficient  evidence  of  the  plaintiffs'  representative  character  till 

the  contrary  is  proved,  t 

The  plaintiffs  had  a  verdict. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that  the 
letters  of  administration  were  not  produced ;  but  there  having 
been  an  offer  to  produce  them,  the  Court  refused  to  entertain 
the  question. 

N.B.  To  prove  that  the  Effort  sailed  under  convoy  of  the 
Valiant,  that  the  fleet  encountered  a  storm,  and  that  the  Effort 
parted  company ;  not  only  the  log  book  of  the  Valiant,  but  the 
captain's  official  letter  at  the  end  of  the  voyage,  produced  from 
the  Admiralty,  was  read  in  evidence  without  objection. 

t  Fe3  Wallace  v.  Cooke,  o  Eso.  117.  t  See   Thynne  v.  Protheroe,  2  M. 

&  S.  553. 
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1815.  DIGBY  v.  ATKINSON  and  Another. 

J"?-14'  (4  Camp.  275—278.) 

r  275  ]  If  after  the  expiration  of  a  written  lease  containing  a  covenant  by  the 

tenant  to  keep  the  premises  in  repair,  he  verbally  agrees  to  hold  over, 
paying  an  additional  rent,  nothing  more  being  expressed  between  the 
parties  respecting  the  terms  of  the  new  tenancy,  he  is  presumed  to  hold 
under  the  covenants  of  the  former  lease,  as  far  as  they  are  applicable  to 
his  new  situation ;  and  if  the  premises  are  afterwards  burnt  down  by 
accidental  fire,  he  is  bound  to  rebuild  them. 

If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  premises  in 
repair,  and  a  covenant  to  insure  them  for  a  specific  sum  against  fire ; — 
on  their  being  burnt  down,  his  liability  on  the  former  covenant  is  not 
limited  to  the  amount  of  the  sum  to  be  insured  under  the  hitter. 

Assumpsit. 

The  declaration  alleged  that  in  consideration  that  defendants 
[  *276  ]  had  become  and  were  tenants  to  *plaintiff,  of  a  warehouse  and 
store-cellar,  &c,  the  defendants  undertook  from  time  to  time,  and 
at  all  times  during  the  continuance  of  the  said  tenancy,  well  and 
sufficiently  to  support,  maintain,  uphold,  repair,  amend,  pave, 
cleanse,  and  keep  the  said  warehouse  and  store-cellar,  and  every 
part  thereof,  with  the  appurtenants  in,  by,  and  with  all  manner  of 
needful  and  necessary  reparations,  cleansings,  and  amendments, 
and  in  particular  to  continue  all  the  nine  props  then  standing  in 
the  said  store-cellar  upon  stone  bases  under  the  girdes :  an  aver- 
ment followed,  that  defendants  had  from  thence  hitherto  continued 
tenants  to  plaintiff  of  the  premises ; — with  a  breach  stating,  that 
on  25th  June,  1814,  and  continually  afterwards,  defendants  had 
suffered  and  permitted  the  said  warehouse  and  store-cellar,  with 
the  appurtenants,  to  be  and  continue  wholly  ruinous,  prostrate, 
fallen,  and  in  complete  decay  for  want  of  the  needful  and  necessary 
upholding,  repairing,  and  rebuilding  thereof. 

By  indenture  of  lease  bearing  date  24th  December,  1790,  the 
plaintiff's  father  demised  the  premises  in  question  to  Francis 
Armstrong  for  21  years  from  the  Michaelmas  day  preceding,  at 
the  yearly  rent  of  48Z.,  and  the  lessee  covenanted  to  keep  the 
premises  in  repair,  in  the  terms  of  the  promise  stated  in  the 
declaration,  and  likewise  to  insure  them  against  fire  for  the  sum 
of  6002.     The  defendants  purchased  the  lease  from  Armstrong  in 
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December,  1795,  and  continued  to  occupy  the  premises,  *and  to      Diobt 
pay  the  reserved  rent  of  48Z.  till  Michaelmas,  1811,  when  the    atkinso*. 
term  expired.      The  defendants  still  remaining  in  possession,      [  *277  ] 
verbally  agreed  with  the  plaintiff,  who  had  succeeded  to  the 
reversion  as  heir  to  his  father,  to  continue  tenants  to  him  of  the 
premises  at  the  advanced  rent  of  182Z.  6*.  per  annum.     Nothing 
appeared  to  have  been  expressed  between  them  respecting  any  of 
the  other  terms  of  the  holding.     On  the  25th  of  June,  1814,  the 
premises  were  accidentally  burnt  down, — till  which  time  the 
defendants  still  occupied  them,  regularly  paying  the  plaintiff  the 
advanced  rent.     On  the  22nd  of  October,  1812,  they  sent  him  a 
proposal  to  take  a  renewed  lease  of  7,  14,  or  21  years,  at  the  rent 
of  120J. ;  and  threatened,  if  this  was  not  accepted,  to  give  him  a 
notice  to  quit ;  but  he  declined  to  grant  a  lease  on  these  terms, 
and  the  verbal  agreement  was  still  adhered  to. 

Park  for  the  plaintiff  insisted,  that  the  defendants  after  the 
expiration  of  the  lease  impliedly  held  under  the  covenants  which 
it  contained,  and  were  therefore  bound  to  rebuild  the  premises. 

Garrow,  A.-G.,  contra,  insisted,  that  by  the  parol  agreement 
a  new  holding  was  created,  without  any  reference  to  the  former 
lease.  The  increase  of  the  rent  was  decisive  to  shew,  that  the 
contract  was  entirely  new,  and  unconnected  with  any  other. 
The  same  thing  might  be  inferred  from  the  proposal  to  grant  a 
new  lease.  At  any  *rate,  the  defendants  could  not  be  liable  for  [  #278  ] 
more  than  the  6002.  which  by  the  covenant  the  tenant  was  to 
keep  insured  upon  the  premises. 

Lord  Ellbnborough,  Gh.  J. : 

Where  the  tenant  holds  over  after  the  expiration  of  the  term, 
he  impliedly  holds  subject  to  all  the  covenants  in  the  lease  which 
are  applicable  to  his  new  situation.  In  all  my  practice,  it  was 
the  invariable  usage  in  such  cases  to  declare  in  assumpsit  on  the 
implied  promise  raised  by  the  continued  holding.  The  mere 
advance  of  the  rent,  in  my  opinion,  makes  no  difference.  The 
parties  must  still  be  supposed  in  other  respects  to  have  had 
reference  to  the  lease.    The  advanced  rent  incorporated  the  old 
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Diobt       terms  with  the  new  contract.    Therefore,  the  premises  being 

atkinsok     burnt  down  by  accidental  fire,  the  defendants  were  bound  to 

rebuild  them.     Nor  do  I  think  their  responsibility  limited  to  the 

600/.     The  covenant  to  insure  was  introduced  for  the  security 

of  the  landlord,  leaving  the  tenant  still  absolutely  liable  on  the 

covenant  to  repair. 

Verdict  accordingly. 


181*-  MOSES  and  Another  t>.  PRATT,  t 

Dee  22 
__  '  (4  Camp.  297—298.) 

[  297  ]  Where  there  is  an  insurance  on  freight,  if  the  ship  be  chartered  for 

the  voyage,  and  is  guilty  of  a  deviation  after  sailing  upon  it  and  before 
any  goods  are  loaded,  the  assured  are  not  entitled  to  any  return  of 
premium  for  short  interest. 

This  was  an  action  on  a  policy  of  insurance  at  and  from  port 
or  ports  in  Cuba  to  port  or  ports  in  St.  Domingo,  and  from 
thence  to  any  port  or  ports  in  the  United  Kingdom,  on  the  ship 
Argus,  valued  at  2,000Z.  and  her  freight  valued  at  3,000?. 

The  plaintiffs  sought  to  recover  an  average  loss  on  the  ship, 
and  a  return  of  premium  for  short  interest  on  the  freight. 

By  a  charter-party  dated  7th  October,  1814,  the  plaintiffs  let 
the  Argus  to  freight  to  I.  Garnett  for  a  voyage  from  Liverpool  to 
Cuba  and  St.  Domingo,  and  back,  and  Garnett  covenanted  to 
load  her  with  a  complete  homeward  cargo,  and  to  pay  freight  for 
the  same  at  a  stipulated  rate. 

The  Argus  proceeded  to  Cuba  and  St.  Domingo,  where  no 
cargo  was  provided  for  her,  and  was  guilty  of  a  deviation  by 
going  to  a  port  in  Jamaica  before  the  loss  happened  which  the 
plaintiffs  sought  to  recover. 

Their  right  to  that  being  abandoned,  it  was  insisted  that  they 
were  at  all  events  entitled  to  the  return  of  premium  on  the 
[  *298  ]  freight,  no  goods  *having  ever  been  loaded  on  the  freight  of 
which  the  policy  could  attach. 

Lord  Ellenborough,  Ch.  J. : 

Had  the  ship  been  lost  while  waiting  to  take  in  a  cargo,  the 

t  See  also  per  Lord  Ellenborough  in  Forbes  v.  A*pinMt  12  B.  R  352, 
35o,  13  East,  323,  326.— R.  C. 
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underwriters  would  have  been  liable  for  the  whole  sum  insured       Moses 
upon  the  freight.     The  charter-party  created  an  interest  on       pbatt. 
which  the  policy  had  attached,  and  there  had  been  an  inception 
of  the  risk,  although  no  goods  were  put  on  board.     Therefore 
there  shall  be  no  return  of  premium. 

Plaintiffs  nonsuited. 


MITCHELL  v.  SCAIFE.  isi5. 

(4  Camp.  298—302.)  /fcrJS. 

A  ship  is  chartered  for  a  particular  voyage  for  a  gross  sum  by  way  of  r  0^  -. 
freight.  The  captain  signs  bills  of  lading  for  the  cargo  (which  is  the 
property  of  and  consigned  to  a  third  person),  specifying  a  rate  of  freight 
amounting  to  a  less  sum  than  that  mentioned  in  the  charter-party. 
Held,  that  the  shipowner  had  no  lien  on  the  cargo  beyond  the  freight 
specified  in  the  bills  of  lading. 

Trover  for  cotton  and  logwood. 

The  defendant  being  part  owner  of  the  ship  Cossack,  by  a 
charter-party  dated  9th  May,  1815,  *let  her  for  a  voyage  from  [  *299  ] 
Liverpool  to  Jamaica  and  back,  to  Abraham  Garnett,  who 
covenanted  "  to  pay  8,8(XM.  for  the  freight  and  hire  of  the  said 
vessel  for  the  said  voyage,  together  with  51.  per  cent,  primage 
on  the  outward  cargo,  and  the  customary  West  Indian  primages 
on  the  homeward  cargo ; "  the  said  freight  and  primages  to  be 
paid  as  follows :  "  the  sum  of  300/.  part  thereof  at  the  end  of 
one  month  after  the  vessel  sailed  from  Liverpool,  by  a  bill  on 
London,  at  two  months'  date ;  the  sum  of  800Z.  other  part 
thereof  to  be  advanced  to  the  master  of  the  said  vessel  in  cash 
in  Kingston ;  and  the  remainder  to  be  paid  on  the  delivery  of 
the  homeward  cargo  at  Liverpool,  by  good  and  approved  bills 
on  London  at  three  months'  date." 

The  ship  sailed  to  Kingston  in  Jamaica,  addressed  by  Garnett 
to  Hector  Mitchell  his  correspondent,  to  whom  he  sent  informa- 
tion of  the  charter-party,  with  instructions  to  purchase  a  home- 
ward cargo  for  the  ship  on  his  account.  Hector  Mitchell 
accordingly  purchased  a  homeward  cargo  on  Garnett's  account, 
and  loaded  it  on  board  the  ship.  Of  this  he  made  out  an 
invoice  in  the  following  form  : 
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Mitchell  "  Invoice  of  the  cargo  of  the  brig  Cossack,  Hodgson  master, 

Scaifb.      bound    to  Liverpool,   shipped    by   order   and   for   account  of 
Abraham  Garnett,  and  to  him  to  be  delivered  when  payment 
shall  have  been   made  for  the  same  to  William  Mitchell  of 
London." 
[  300  ]  For  this   the  master  signed  bills  of  lading  deliverable  "  to 

the  order  of  the  shipper  or  to  his  assigns,  he  or  they  paying 
freight  for  the  said  goods  at  the  rate  of  2d.  per  lb.  weight  for 
cotton,  and  three  guineas  per  ton  for  wood,  with  average  ac- 
customed." 

Hector  Mitchell  being  a  creditor  of  Garnett  to  more  than  the 
value  of  the  cargo,  and  being  afraid  of  his  solvency,  transmitted 
the  indorsed  bills  of  lading  to  his  brother  William  Mitchell  of 
London,  the  present  plaintiff,  and  at  the  same  time  drew  bills 
of  exchange  upon  him  for  the  amount  of  the  cargo,  instructing 
him  as  soon  as  these  bills  of  exchange  were  provided  for  by 
Garnett  to  hand  over  to  him  the  bills  of  lading.  Garnett  soon 
after  became  insolvent,  and  the  plaintiff  himself  paid  the  bills 
of  exchange.  There  was  no  evidence  that  he  had  any  notice  of 
the  charter-party.  Upon  the  arrival  of  the  Cossack  at  Liverpool, 
he  demanded  the  goods,  and  tendered  the  full  amount  of  the 
freight  due  by  the  bills  of  lading,  which,  though  according  to 
the  current  rate  of  freight  at  the  time,  did  not  nearly  amount  to 
the  Bum  due  by  the  charter-party.  The  defendant  insisted  that 
he  had  a  lien  on  the  goods  for  this  latter  sum,  and  refused  to 
deliver  them  up  till  it  was  paid. 

t  *30i  ]  Topping  for  the  plaintiff  [cited  Paul  v.  *Birch,  2  Atk.  621J . 

Garrow,  A.-G.,  contra.     *     *     * 

[  802  ]       Lord  Ellbnborouoh,  Ch.  J. : 

Upon  the  facts  proved  I  am  of  opinion  that  the  ship-owner 
had  no  right  to  detain  the  cargo  for  more  than  the  freight  men- 
tioned in  the  bill  of  lading.  The  plaintiff  is  the  bond  fiiU 
indorsee  of  the  bill  of  lading,  and  having  paid  the  bills  of  ex- 
change, must  be  taken  to  be  the  purchaser  and  owner  of  the 
cargo.    He  is  in  no  degree  connected  with  any  fraud  upon  the 
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charter-party.  He  receives  the  bill  of  lading,  by  which  the  Mitchell 
master  agrees  that  the  goods  shall  be  delivered  to  him,  on  pay-  scaipe. 
ment  of  a  certain  specified  freight.  He  knew  that  this  is  an 
instrument  which  the  master  has  in  general  authority  to  sign, 
and  he  seems  to  have  had  no  reason  to  suspect  that  this 
authority  was  not  properly  exercised  upon  that  occasion.  Under 
such  circumstances,  I  am  of  opinion,  that  the  owner  of  the  ship 
cannot  be  heard  to  aver  against  the  contract  created  by  his  own 
agent  through  the  medium  of  the  bill  of  lading. 

The  plaintiff  had  a  verdict. 


HILL   and   Others  v.  IDLE  and   Others.  i8ir>. 

(4  Camp.  327—328.) 


The  consignee  of  a  particular  parcel  of  goods  by  a  general  ship,  is 
liable  to  the  owner  for  not  taking  them  from  the  ship  in  a  reasonable 
time,  although  the  delay  arose  from  the  necessity  for  an  order  from  the 
Treasury  to  land  these  goods,  which  the  consignee  used  the  utmost 
diligence  to  obtain. 

Assumpsit  against  the  consignees  of  goods  by  a  general 
ship  from  Oporto  to  London,  on  an  implied  promise  to  take 
the  goods  from  the  ship  within  a  reasonable  time  after  her 
arrival. 

The  goods  consisted  of  60  hogsheads,  and  18  cases  of  French 
wines.  The  ship  arrived  in  the  port  of  London  on  the  3rd  day 
of  July,  when  it  was  found  that  the  wines,  from  having  been 
unshipped  at  Oporto,  could  not  be  landed  without  an  order  from 
the  Treasury.  A  petition  for  this  purpose  was  instantly  pre- 
sented, and  the  defendants  used  the  greatest  exertions  to  have  it 
expedited ;  but  the  order  could  not  be  obtained  till  the  4th  of 
August,  when  the  wines  were  actually  landed.  All  the  other 
goods  had  been  discharged  on  the  8th  of  July. 

Marryat  for  the  defendants  contended,  that  they  were  not 
answerable  for  the  delay  which  had  thus  arisen.  Till  permission 
was  given  by  the  Lords  of  the  Treasury,  the  plaintiffs  were  as 
incapable  of  delivering  the  goods  as  the  defendants  of  receiving 
them. 


[327] 
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Hill        Lord  Ellbnbobough,  Ch.  J. : 
v. 

Idle.  if  you  ship  goods  which  require  a  special  order  for  their 

[ 82S  ]       landing,  you  must  relieve  the  ship-owner  from  the  difficulty  you 

occasion ;   and   after  a  reasonable  time  for   the  discharge  of 

goods  requiring  no  such  order,  the  delay  is  yours  till  the  order  is 

obtained. 

The  plaintiffs  had  a  verdict  A 


1813.  BARRET   v.  DUTTON  and  Another. 

y"*- :i0-  (4  Camp.  333-^335.) 

r  333  i  Where  there  is  a  stipulation  in  a  charter-party,  that  a  certain  number 

of  running  days  shall  be  allowed  for  loading  the  ship,  the  freighter  is 
liable  for  her  subsequent  detention  for  that  purpose,  although  the 
loading  of  her  within  the  specified  time  was  rendered  impossible  by  ice 
in  the  river  where  she  lay ;  but  after  her  loading  is  completed,  he  is  not 
liable  for  any  delay  that  may  arise  in  dispatching  her,  occasioned  by 
the  accidental  impossibility  of  obtaining  her  clearances. 

Assumpsit  on  an  agreement  for  a  charter-party  dated  6th 
January,  1814,  for  a  voyage  from  London  to  Heligoland,  whereby 
"thirty  running  days  were  allowed  for  loading  the  ship  at 
London,  and  discharging  her  at  Heligoland,  and  10  days  on 
demurrage  at  41.  a  day."  The  declaration  alleged  that  the 
defendant  detained  the  ship  32  days  in  loading  and  discharging 
her  beyond  the  30  running  days. 

In  point  of  fact,  she  was  ready  to  take  in  her  cargo  on  the  8th 
of  January,  on  which  day  some  goods  were  actually  taken  on 
board.  A  severe  frost  immediately  after  set  in,  and  continued 
several  weeks,  during  which  time  the  river  Thames  was  frozen 
over,  the  loading  of  the  ship  was  rendered  impossible,  and  she 
could  not  have  sailed  if  she  had  been  loaded.  On  the  ice  break- 
ing up,  the  loading  of  her  was  resumed,  and  was  completed  on 
the  25th  of  February.  The  Custom-house  was  then  burnt  down, 
and  her  clearances  could  not  be  obtained  till  the  9th  of  March, 
on  which  day  she  sailed.     She   was  employed  four  days  in 

t  Tide  Harmony.  Clarke,  p.  768,  ante;  Barret  v.  Dutton,  infra. 
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discharging  at  Heligoland.    A  witness  stated  that  it  was  the       Bakret 
business  of  the  owner  to  procure  the  ship's  clearances.  Dutton. 

The  plaintiff  claimed  demurrage  from  the  7th  of  February,  [  334  j 
when  the  30  running  days  expired,  to  the  9th  of  March,  when  the 
ship  sailed, — together  with  the  four  days  employed  in  unloading 
her  at  Heligoland ;  and  contended  that  as  she  was  necessarily 
detained  during  all  that  time,  the  defendant  was  answerable, 
although  the  detention  arose  from  circumstances  over  which  he 
had  no  controul. 

The  defendant,  on  the  other  hand,  insisted  that  the  action- 
could  not  be  maintained,  as  the  period  during  which  the  river  was 
blocked  up  by  the  ice,  and  that  which  intervened  between  the 
burning  down  of  the  Custom-house  and  the  sailing  of  the  ship, 
were  both  to  be  excluded  from  the  80  running  days  allowed  for 
loading  and  discharging  her. 

Gibbs,  Ch.  J. : 

I  am  of  opinion  that  the  frost  is  no  defence.  This  comes 
within  the  principle  of  Blight  v.  Page\  in  which  I  was  counsel, 
and  in  which  it  was  decided,  that  if  a  merchant  hire  a  ship  to  go 
to  a  foreign  port,  and  covenant  to  furnish  a  lading  there,  a 
prohibition  by  the  government  of  that  country  to  export  the  in- 
tended articles  neither  dissolves  the  contract  nor  excuses  a 
non-performance  of  it.  There  was  an  absolute  undertaking  by 
the  freighter  of  this  ship  to  load  and  discharge  her  in  80  days  ;  * 
and  whether  it  was  *or  was  not  possible  for  him  to  do  so  from  [  *335  ] 
the  state  of  the  weather,  is  quite  immaterial.  But  I  think  the 
defendant  is  not  liable  for  the  detention  of  the  ship  at  London 
after  the  25th  of  February,  when  her  loading  was  completed. 
The  witness  states  that  it  was  the  duty  of  the  plaintiff,  as  owner, 
to  have  obtained  her  clearances.  Therefore,  if  this  became  im- 
possible from  the  Custom-house  being  burnt  down,  the  deten- 
tion in  the  interval  must  be  considered  as  his  and  not  the 

defendant's. 

Verdict  accordingly^ 

t  6B.B.795n.(3Bos.  &P.  295  n.)      Kenyon  likewise  ruled  that  frost, 

J  In  Thompson  v.  Wagner,  Sittings      completely  blocking  up  the  vessel, 

after    Trinity    Term,     1801,    Lord      was  no  exemption  from  the  claim 
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i8i5.  WESTWOOD  v.  BELL  and  Another,  t 

Dee  18'  (4  Camp.  349—355.) 

r  349  j  If  A.  employs  B.  to  effect  a  policy  of  insurance  for  his  benefit,  and 

B.  -without  A.'s  knowledge  employs  C.  to  effect  the  policy,  representing- 
himself  to  C.  as  the  principal ;  C.  has  a  lien  on  the  policy  as  against  A., 
for  the  general  balance  due  to  him  from  B. 

This  was  an  action  of  trover  for  a  policy  of  insurance. 

In  the  month  of  September,  1814,  the  plaintiff,  a  merchant  at 
Leeds,  directed  Messrs.  Hebden,  his  agents  there,  to  procure  two 
policies  of  insurance  to  be  effected  for  him  in  London, — one  upon 
woollens  by  the  ship  Sally,  from  Hull  to  Seville,  for  896/.,  and 
the  other  on  similar  goods  by  the  ship  Speculation,  from  Hull  to 
Gottenburgh,  for  1,0002.  Messrs.  Hebden  ordered  their  insur- 
ance brokers,  Messrs.  Robinson  and  Son  of  London  to  effect  these 
policies.  Messrs.  Robinson  and  Son  soon  after  receiving  this 
order,  informed  Messrs.  Hebden  that  they  had  effected  these  two 
policies,  and  transmitted  to  them  the  copies  of  two  policies  which 
purported  to  have  been  effected  by  Messrs.  Robinson  and  Son  in 
their  own  names  accordingly,  at  the  same  time  debiting  them 
with  the  amount  of  the  premiums.  Messrs.  Hebden  immediately 
communicated  this  information  to  the  plaintiff,  and  gave  him 
the  copies  of  the  policies.  Messrs.  Robinson  and  Son  in  truth 
had  not  effected  the  policies,  but,  without  the  knowledge  of  the 
plaintiff  or  of  Messrs.  Hebden,  they  had  directed  Mr.  Glarkson,  a 
merchant  in  London,  who  occasionally  acts  as  an  insurance 
[  v.3o  ]  broker,  to  effect  them.  Mr.  Clarkson,  *instead  of  effecting  them 
himself,  wrote  the  following  letter  to  the  defendants,  who  are 
regular  insurance  brokers : 

"London,  19f/i  September,  1814. 
"  Messrs.  Bell  and  Wilkinson. 
"  Gentlemen, 

"  Please  insure  for  me  per  the  Sally,  Jones,  from  Hull  to  Seville, 
on  7  bales  woollens,  as  at  foot,  6662. ;  also  2302.  more  on  goods, 

for  demurrage,  giving  leave  to  move  Idle,  p.  797,  ante. 

the  Court  upon  the  point,  but  no  t  Diflt.,  Fisher  v.  Smith  t  (1876)  34 

motion  was  made.    M.S.    Vide  Ear-  L.  T.  912,  affd.  (1878)  4  App.  Ca.  1. 

man  v.  Clarke,  p.  768,  ante;   Hill  v.  48 L.  J.  Ex.  411,  39  L.  T.  430.— B.C. 
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making  together  896Z.,  at  6  guineas  per  cent,  to  return  401. ;  and    Westwood 
per  Speculation,  Mohlin,  from  Hull  to  Gottenburgh,  on  woollens        bell. 
1,0001.,  at  H  guineas  per  cent. 

"lam,  Sir, 

"  Your  most  obedient  servant, 

l  John  Clarkson." 
Marks  and  Numbers 
of  the  Goods. 


"  The  Speculation  sailed  10th  instant,  and  the  Sally,  I  believe, 
was  ready  to  sail  on  the  ISth  instant." 

The  defendants  immediately  effected  the  policies  in  their  own 
names  "  as  agents,"  and  debited  Clarkson  with  the  premiums. 
The  Speculation  arrived  safe  at  her  port  of  destination.  The  Sally 
with  the  plaintiff's  goods  on  board  was  lost  in  the  voyage  insured. 
Both  policies  remained  in  the  *hands  of  the  defendants.  Before  [  *3B1 1 
the  commencement  of  this  action  the  plaintiff  tendered  them  the 
sum  of  111.  80.  9d.  being  the  amount  of  the  premiums,  commission, 
and  charges  on  the  policies,  and  required  them  to  deliver  up  the 
policy  for  8961.  on  woollens  by  the  Sally.  This  the  defendants 
refused  to  do,  claiming  a  general  lien  on  the  policy  for  the 
balance  due  to  them  from  Clarkson,  which  then  amounted  to 
2151.  11*.  9d. 

Shepherd,  S.-G.  for  the  plaintiff : 

To  allow  the  general  lien  claimed  would  be  in  effect  to  enable 
a  factor  to  pledge  the  goods  of  his  principal  for  his  own  debt. 
The  policy  represents  the  goods,  and  can  no  more  be  pledged 
than  the  bill  of  lading.  No  such  authority  being  conferred  by 
the  plaintff  on  the  Hebdens,  it  could  not  be  transferred  through 
Robinson  and  Son  to  Clarkson.  If  the  defendants'  claim  could 
be  sustained,  the  security  of  mercantile  transactions  would  be 
at  an  end.  No  merchant  could  know  with  certainty  that  he 
was  effectually  insured,  for  the  agents  whom  he  has  employed, 
and  who  have  handed  him  copies  of  supposed  policies  in  their 
names,  may  have  employed  an  intermediate  agent,  who  may 
owe  more  to  the  broker  who  actually  effects  the  policy  than  the 
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Webtwood    whole  amount  of  the  property  insured.    But  in  Snook  v.  Davidson 
Bell.        &&d  Another,  2  Gamp.  218,  t  where  the  same  claim  was  set  up 
by  insurance  brokers  under  similar  circumstances,  Lord  Ellen- 
borough  decided  against  it,   saying,  "  There  was  no  privity 
r  •862  ]       between  the  parties,  and  that  a  sub-agent,  employed  as  *the 
defendants  were,  could  not  acquire  the  broker's  general  lien." 
So  in  Lanyon  v.  Blanehard,  2  Camp.  597,1  where  the  person 
who  employed  the  insurance  broker  to  effect  the  policy,  expressly 
represented  that  he  had  authority  to  indorse  the  bill  of  lading  of 
the  goods  to  be  insured,  "  Lord  Ellenborough  was  of  opinion, 
that  in  transactions  of  this  sort,  if  an  agent  represents  himself 
to  have  a  power  which  is  not  intrusted  to  him,  his  principal  is 
not  bound  by  his  acts ;  that  the  person  who  gives  faith  to  the 
representations  of  the  agent  must  run  the  risk  of  their  being 
true  or  false ;  and  as  Grougy  (the  agent)  had  no  authority  to 
indorse  the  bill  of  lading,  or  to  act  as  proprietor  of  the  tallow, 
the  defendant  was  only  a  sub-agent,  and  could  not  retain  the 
sum  he  had  received  upon  the  policy,  from  the  person  for  whose 
ultimate  benefit  it  was  effected."    In  the  present  case,  if  Clarkson 
had  said  he  had  authority  to  pledge  the  policy,  the  defendants 
could  not  have  retained  it,  and  his  silence  could  not  place  them 
in  a  better  situation. 

Lens,  Serjt.   for  the  defendants,  relied    upon  Maanss  v. 
Henderson,  1  East,  885,  and  Mann  v.  Forrester,  4  Gamp.  60. § 

Gibbs,  Ch.  J. : 

I  am  of  opinion  that  the  action  cannot  be  maintained.  I  hold 
that  if  a  policy  of  insurance  is  effected  by  a  broker,  in  ignorance 
that  it  does  not  belong  to  the  persons  by  whom  he  is  employed, 
he  has  a  lien  upon  it  for  the  amount  of  the  balance  which  they 
[  *3M  ]  owe  him.  In  *this  case  Clarkson  has  misconducted  himself, 
and  is  liable  for  not  disclosing  that  he  was  a  mere  agent  in  the 
transaction ;  but  the  defendants,  who  had  every  reason  to  believe 
that  he  was  the  principal,  are  entitled  to  hold  the  policy.  If 
goods  are  sold  by  a  factor  in  his  own  name,  the  purchaser  has 
a  right  to  set  off  a  debt  due  from  him,  in  an  action  by  the 
principal  for  the  price  of  the  goods.  The  factor  may  be  liable 
t  11  B.  B.  696.  t  11  B.  B.  808.  §  15  B.  B.  724. 
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to  his  employer  for  holding  himself  out  as  the  principal ;  but  Wbstwood 
that  is  not  to  prejudice  the  purchaser,  who  bond  fide  dealt  with  bkll. 
him  as  the  owner  of  the  goods,  and  gave  him  credit  in  that 
capacity.  The  lien  of  the  policy-broker  rests  on  the  same 
foundation.  The  only  question  is,  whether  he  knew  or  had  reason 
to  believe  that  the  person  by  whom  he  was  employed  was  only 
an  agent ;  and  the  party  who  seeks  to  deprive  him  of  his  lien 
must  make  out  the  affirmative.  The  employer  is  to  be  taken 
to  be  the  principal  till  the  contrary  is  proved.  If  the  plaintiffs 
assent  to  the  employment  of  Glarkson  is  denied,  then  he  can 
have  no  right  to  the  policy,  and  there  is  no  privity  between  the 
parties.  The  argument  about  pledging  the  policy  is  fallacious. 
This  never  was  a  policy  of  the  plaintiffs  which  he  held  unin- 
cumbered and  handed  over  to  his  agent.  In  its  very  origin  and 
creation  it  was  burthened  with  the  lien.  It  never  has  been 
the  plaintiffs  for  an  instant  but  subject  to  the  lien  which  is  now 
claimed.  The  rights  of  the  parties  do  not  stand  on  the  same 
footing  as  if  Glarkson  had  said  he  had  ^authority  to  pledge  the  [  *S54  ] 
policy,  but  as  if  he  had  said,  "the  goods  to  be  insured  are  mine, 
the  policy  is  for  my  benefit  alone,  and  I  agree  that  when  it  is 
effected,  it  shall  remain  in  your  hands  till  the  whole  of  the 
balance  I  owe  you  is  satisfied ;  and  on  the  strength  of  it  you 
will  continue  to  trust  me."  If  that  had  passed,  can  I  say  that 
the  defendants  are  to  be  stript  of  their  rights,  on  account  of  a 
fact  of  which  they  had  no  knowledge,  and  that  they  are  to 
deliver  up  to  a  stranger  the  policy  which  they  have  effected 
under  a  contract  that  they  should  hold  it  as  a  security  for  the 
balance  due  to  them  from  their  employer?  Nor  do  the  cases 
cited  on  the  part  of  the  plaintiff  at  all  contradict  the  doctrine  I 
am  laying  down.  In  Snook  v.  Davidson,  the  person  who  em- 
ployed the  defendants  to  effect  the  policy,  said  that  it  was  for  a 
correspondent  in  the  country.  In  Lanyon  v.  Blanchard,  likewise, 
the  defendant  must  be  taken  to  have  had  notice  that  the  person  who 
employed  him  was  not  the  principal.  The  representation  made 
by  Crowgy,  that  he  had  authority  to  indorse  the  bill  of  lading, 
was  abundantly  sufficient  to  shew  that  he  was  only  an  agent, 
and  I  entirely  subscribe  to  what  Lord  Ellbnborough  is  there 
supposed  to  have  laid  down  respecting  the  risk  which  the  de- 
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Westwood    fendant  run  in  giving  faith  to  that  representation.    The  sub- 

Bbll.       sequent  case  of  Mann  v.  Forrester  is  quite  decisive.    The  doctrine 

stands  upon  authority  as  well  as  upon  principle.    I  should  have 

had  no  difficulty  in  determining  the  question,  were  it  entirely 

[  ^356  ]       new ;  and  *I  find  myself  strongly  fortified  by  the  opinions  of 

other  Judges.    The  plaintiff  must  be 

Nonsuited. 


£372] 


K.  B.   (AT  NISI    PRIUS)  HILARY  TERM. 
1816.  ADAMTHWAITE  v.  SYNGE. 

Feb.  15.  (4  Camp.  372—373 ;  s.  C.  1  Stark.  183.) 


To  prove  an  examined  copy  of  an  Irish  judgment,  it  is  not  enough 
for  the  witness  to  say  that  he  examined  the  copy  with  a  record  produced 
to  him  in  the  room  over  the  Four  Courts  at  Dublin,  where  the  records 
of  the  superior  Irish  Courts  are  kept,  without  seeing  whence  the  record 
in  question  was  taken,  or  knowing  the  person  who  produced  it  to  be  an 
officer  of  the  Court. 

Debt  upon  a  judgment  of  the  Court  of  Exchequer  in  Ireland. 
Plea  nvl  tiel  record,  concluding  to  the  country. 

A  witness  was  called  to  prove  an  examined  copy  of  the  judg- 
ment. He  said  that  he  was  taken  by  an  attorney  at  Dublin  to  a 
room  over  the  Four  Courts  there,  where  he  was  Bhewn  a  parch- 
ment roll,  with  which  he  compared  the  copy  in  question.  In  this 
room  are  deposited  the  records  of  all  the  superior  Irish  Courts  in 
different  presses  marked  with  the  names  of  the  different  courts 
respectively.  But  the  witness  did  not  see  from  whence  the  roll 
produced  to  him  was  taken,  nor  did  he  know  who  or  what  the  person 
was  who  produced  it,  nor  did  he  hear  any  thing  said  upon  the 
subject  when  it  was  produced,  or  while  the  examination  was 
going  forward.  Objection  being  made  that  the  evidence  was 
insufficient, 

Courthope  for  the  plaintiff  contended  that  it  must  be  pre- 
sumed that  the  roll  produced  in  this  place  where  the  records  of 
the  courts  are  kept  was  a  record  of  one  of  them;  and  that  the 
reading  of  the  copy  would  shew  whether  it  was  a  judgment 
of  the  Court  of  Exchequer  as  alleged  in  the  declaration. 
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Lord  Ellenborough,  Gh.  J.  : 

1  cannot  look  at  the  copy  till  I  have  evidence  that  it  was 
examined  with  a  record  of  the  Court  of  Exchequer  in  Ireland ; 
and  no  such  evidence  has  been  brought  forward.  The  attorney 
who  introduced  the  witness  to  the  place  might  have  carried  the 
supposed  roll  along  with  him  in  his  pocket,  having  first  manu- 
factured it  himself.  We  do  not  know  that  it  was  even  produced 
by  a  person  acting  as  an  officer  of  the  Court,  or  that  it  was  ever 
stated  at  the  time  to  be  the  record  of  a  judgment.  To  allow  this 
evidence  to  be  sufficient  would  be  establishing  a  precedent  which 
might  lead  to  very  inconvenient  and  dangerous  laxity. 

Plaintiff  nonsuited. 


adah- 

THWAITB 
SYNOE. 
[373] 


DOE  d.  WAITHMAN  and   Others  v.  MILES. 

(4  Camp.  373—375.) 

Where  there  is  a  partnership  constituted  by  deed,  a  notice  that  it  is 
dissolved  signed  by  the  parties,  for  the  purpose  of  being  inserted  in  the 
Gazette,  is  sufficient  evidence  of  the  dissolution  for  all  purposes 
against  the  parties  signing  it. 

Ejectment  for  the  upper  part  of  a  house  in  the  parish  of 
St.  Giles  in  the  Fields,  occupied  by  the  defendant  and  his 
family. 

The  lessors  of  the  plaintiffs  being  lessees  of  the  premises, 
entered  into  partnership  with  the  defendant  as  linen-drapers. 
The  partnership  deed,  which  was  executed  by  all  the  parties, 
provided,  that  all  the  partners  should  occupy  and  use  the  pre- 
mises during  the  continuance  of  the  partnership  only,  subject  to 
the  payment  of  the  rent  reserved  by  the  lease,  and  an  additional 
rent  of  1501.  The  defendant  was  thereupon  let  into  possession 
of  the  upper  part  of  the  house,  and  the  business  was  carried 
on  below. 

To  prove  a  dissolution  of  the  partnership,  there  was  put  in  a 
written  notice  of  the  dissolution,  dated  29th  September,  1815, 
and  signed  by  all  the  parties,  for  the  purpose  of  being  inserted  in 
the  Gazette,  which  stated  that  they  had  that  day  dissolved  the 
partnership  which  had  subsisted  between  them. 


1816. 
Feb.  16. 

[373] 


[374] 
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Waithiia*  Comyn  for  the  defendant  objected,  that  as  this  partnership 

Miles,       was  constituted  by  deed,  it  could  only  be  dissolved  by  deed,  and 

that  some  deed  for  that  purpose,  executed  by  the  defendant,  must 

be  proved  to  shew  that  his  right  to  occupy  the  premises  was 

determined. 

Lord  Ellenborough,  Ch.  J. : 

As  the  defendant  says  by  the  notice  that  the  partnership  was 

dissolved,  I  will  presume  that  it  was  dissolved   with  all  due 

solemnity.    I  do  not  receive  the  notice  as  the  instrument  of 

f  *375  ]      dissolution,  but  merely  as  an  acknowledgment  *by  the  defendant 

that  the  partnership  had  been  dissolved. 

Verdict  for  lessors  of  plaintiff. 


FeTi*.  L0ED    KING  v.  CHAMBERS  and  Another. 

(4  Camp.  377—378.) 

[  377  J  rp0  render  the  hundred  liable  on  the  Riot  Act  for  partial  damage  done 

to  a  house,  the  rioters  must  have  begun  to  demolish  it  with  the  inten- 
tion of  actually  demolishing  it,  if  not  interrupted,  t 

This  was  an  action  against  the  defendants  as  inhabitants  of 
the  hundred  of  Ossulston,  for  the  damage  done  to  the  plaintiff's 
house  in  Wimpole-street,  on  the  7th  of  March  last,  during  the 
riots  respecting  the  Corn  Bill. 

It  appeared  that  a  mob  gathered  before  the  plaintiff's  house, 
threw  brick  bats  and  stones  against  it,  broke  the  windows,  the 
window  frames,  and  the  window  shutters,  burst  open  the  outer 
door,  broke  the  pavement  of  the  hall,  and  a  stove  there  standing, 
and  pulled  down  the  area  rails.  They  then  expressed  themselves 
satisfied  with  what  they  had  done,  and  went  off  to  the  house  of 
another  gentleman  in  the  same  street  supposed  to  be  friendly  to 
the  Corn  Bill.   The  military  did  not  come  up  till  some  time  after. 

t  See  the  same  principle  followed  altered  by  the  modern  Act  49  &  60 

in  Drake  v.  Footitt,  (1881)  7  Q,  B.  D.  Vict.  c.  38,  s.  10.    See  note  to  Rcid 

201 ;  60  L.  J.  M.  0.  141.    But  the  v.  Clarke,  4  B.  B.  605.— B.  0. 
law  in  such  a  case  appears  to  be 
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Gurney  for  the  defendants  objected  that  this  was  not  a  Lord  Kino 
beginning  to  demolish,  as  the  rioters  never 'appeared  to  have  had  chambers. 
any  intention  actually  to  demolish  the  house. 

Garrow,  A.-G.,  contra,  denied  that  any  such  intention  was 
necessary  to  render  the  hundred  liable.     The  mob  had  begun  to 
demolish  by  breaking  the  window  frames  and   shutters,  and 
having  burst  *into  the  house,  breaking  the  pavement  and  the      t  *878  3 
stove ; — and  this  was  all  the  Act  of  Parliament  required. 

Lord  Ellbnborough,  Ch.  J. : 

I  should  clearly  hold  there  was  here  a  sufficient  beginning  to 
pull  down,  if  the  rioters  had  at  the  time  entertained  the  purpose 
of  pulling  down  the  house.  But  I  do  not  remember  a  case 
where  the  hundred  was  held  liable,  the  mob  having  voluntarily 
retired,  satiated  after  such  an  inception.  There  has  usually 
been  some  interruption  from  whence  an  intention  of  farther  mis- 
chief was  to  be  inferred.  It  is  not  every  breaking  of  the  windows 
or  doors  of  a  house  which  will  make  the  hundred  answerable. 
The  acts  of  the  mob  must  indicate  a  purpose  to  demolish  the 
house.  The  question  therefore  will  be  whether  the  mob  in  this 
case  began  to  demolish  with  intent  actually  to  demolish  the 
house.  If  they  did  the  plaintiff  is  entitled  to  recover.  On  the 
contrary,  if  they  never  intended  to  do  more  than  to  break  the 
windows,  window-shutters,  &c.  in  the  manner  described,  I  think 
the  action  cannot  be  maintained. 

The  jury  found  for  the  defendants. 
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lew.  LEVY  v.  COSTERTON. 

****  24'  (4  Camp.  389—391.) 

[  389  ]  Where  by  a  charter-party  of  affreightment  the  owner  of  the  ship 

covenants  that  she  shall  be  furnished  with  every  thing  needful  and 
necessary  for  the  voyage,  he  is  bound  to  furnish  her  not  only  with  all 
documents  required  by  the  law  of  this  country,  but  such  as  are  required 
for  her  immediate  admission  into  the  foreign  port  mentioned  in  the 
charter-party :  therefore,  where  by  such  a  charter-party  a  ship  was  let 
to  freight  for  a  voyage  to  Sardinia  and  back,  held  that  the  owner  was 
liable  for  not  furnishing  her  with  a  bill  of  health,  without  which  by 
the  law  of  Sardinia  she  could  not  be  admitted  into  port  before  per- 
forming quarantine. 

This  was  an  action  of  covenant  by  the  freighter  against  the 
owner  of  a  ship. 

The  charter-party  (which  was  for  a  voyage  from  England  to 
Sardinia  and  back),  stipulated  that  the  ship,  "being  tight, 
staunch,  and  strong,  and  well  and  sufficiently  manned,  tackled, 
apparrelled,  and  furnished  with  every  thing  needful  and 
necessary  for  such  a  ship,  and  for  the  voyage  therein  after 
mentioned,  the  master  should  and  would  receive  and  load,  &c." 
The  declaration  assigned  for  breach  that  when  the  ship  pro- 
ceeded upon  the  voyage,  she  was  not  well  and  sufficiently 
furnished  with  every  thing  needful  and  necessary  for  such  a  ship 
[  *390  ]  and  for  the  said  voyage,  and  that  *on  the  contrary  thereof  she 
set  sail  without  being  furnished  with  a  certain  document  called 
a  bill  of  health,  which  said  document  was  then  and  there  need- 
ful and  necessary  for  the  said  ship  for  the  said  voyage, — alleging 
special  damage  in  the  delay  thereby  occasioned. 

The  defendant,  by  his  pleas,  averred  performance  of  the 
covenant,  and  denied  that  the  bill  of  health  was  needful  or 
necessary. 

It  appeared  that  a  bill  of  health  is  a  document  not  necessary 
for  ships  clearing  outwards  at  the  custom-house  here,  nor 
required  by  our  laws  to  be  taken  by  ships  sailing  to  the 
Mediterranean,  but  that  bills  of  health  are  issued  to  such  ships, 
and  generally  carried  by  them.  By  the  law  of  Sardinia,  which 
has  been  long  known  to  persons  engaged  in  the  Mediterranean 
trade,  a  bill  of  health  is  required  from  all  ships  even  from 
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England,    and    without    one    they    are    obliged    to    perform        Levy 
quarantine.      Upon    the    arrival    of    the  ship  in  question  at    costebton. 
Cagliari  she  was  put  under  quarantine  for  want  of  a  bill  of 
health,  and  the  voyage  was  thereby  greatly  delayed. 

Best,  Serjt.  for  the  defendant  contended,  that  the  covenant 
only  extended  to  such  things  as  were  necessary  to  enable  the  ship 
to  sail  from  this  country,  or  which  our  law  required.  What  else 
the  freighter  wished  to  have  for  his  own  convenience,  he  ought  to 
have  provided  himself.  *The  voyage  was  performed  without  a  [  *39i  ] 
bill  of  health,  although  with  some  delay. 

Gibbs,  Ch.  J. : 

The  covenant  is,  that  the  ship  shall  be  provided  with  every 

thing  needful  and  necessary  for  the  voyage.    I  think  a  bill  of 

health  is  a  thing  within  the  meaning  of  that  covenant.     The 

defendant  allows,  that  for  want  of  it,  the  voyage  was  delayed. 

Now  I  am  of  opinion  that  he  was  bound  to  provide  the  ship  with 

all  the  documents  which  owners  or  captains  usually  procure,  and 

which  were  necessary  to  perform  her  voyage  with  reasonable 

expedition,  although  they  may  not  be  required  by  the  law  of  this 

country,  and  the  voyage  may  after  some  delay  be  performed 

without  them. 

The  plaintiff  had  a  verdict. 
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The  Kino 

v. 
The  Inha- 
bitants of 

St.  Mary 
the  Less, 

Dubham. 


[  *478  ] 


keys  of  the  house  always  remained  in  his  custody.  The  appellant 
resides  part  of  his  time  in  his  prebendal  house  in  the  college  at 
Durham;  during  which  residence  he  frequently  for  his  own 
amusement  uses  a  throw  or  lathe,  and  other  turning  instru- 
ments, in  one  of  the  rooms  of  the  dwelling-house  in  question 
for  an  hour  or  two  in  a  day,  and  has  three  chairs  and  a  table 
in  that  room ;  on  many  of  those  occasions  he  has  *been  attended 
by  a  whitesmith  and  cutler  to  sharpen  his  tools,  and  assist  him 
in  his  work ;  occasionally  in  the  winter  season  there  has  been  a 
fire  in  that  room;  and  in  another  of  the  rooms  he  has  frequently 
kept  corn  for  his  horse  ;  and  these  two  rooms  have  been  so  used 
occasionally  in  the  course  of  the  present  year.  The  appellant 
occupies  the  garden,  and  keeps  a  gardener  to  take  care  of  that 
and  another  garden ;  and  it  was  proved  on  the  part  of  the 
appellant  that  the  garden  in  question  was  worth  4*.  a  year :  at 
which  rate  he  was  willing  to  be  rated  for  the  same.  The 
gardener  sometimes  puts  his  flower-pots,  shrubs,  &c.  and  some 
of  his  working-tools,  into  another  part  of  the  dwelling-house, 
where  other  lumber  belonging  to  the  appellant  is  also  sometimes 
put  by  his  servants ;  but  no  person  has  ever  slept  or  lodged  in 
the  dwelling-house,  nor  has  any  household  furniture  (except 
as  above)  been  kept  therein  since  the  appellant  purchased 
the  premises ;  except  that  the  appellant  has  out  of  charity 
permitted  a  poor  man  and  his  wife  to  occupy  and  live  rent-free 
in  the  kitchen,  between  which  and  the  rest  of  the  house  the 
door  communicating  was  stopped  up.  The  stable  has  not  been 
occupied  for  any  purpose  whatever  for  upwards  of  two  years, 
and  has  been  for  that  time  unfit  •  to  be  used  as  such ;  but  the 
appellant  in  the  hunting  season  of  the  years  1787,  1788,  and 
1789,  made  use  of  it  and  a  small  yard  annexed  to  it  as  a  kennel 
for  his  hounds.  It  farther  appeared  that,  about  five  years  ago, 
a  person  offered  to  take  the  premises  in  question  for  25£.  a-year, 
which  was  refused. 


Law  and  Chambre,  in  support  of  the  order  of  Sessions,  said : 

It  would  be  sufficient  for  them  to  reply  on  the  conclusion  of 

fact  drawn  by  the  justices  at  the  Sessions,  that  the  appellant 

was  not  the  occupier  of  any  other  part  of  this  house  than  the 


VOL.  XVI.] 


1791.    K.  B.    4  T.  R.  478—479. 


813 


two  rooms  and  the  garden.    In  R.  v.  Hurdis\i  where  the  question    the  King 
was,  Whether  the  appellant  were  or  were  not  rateable  under  the    Thb  vjXRkm 
circumstances  of  the  case  ?  this  Court  were  of  opinion  that  they   BgTA^8  0P 
were  bound  by  the  adjudication  of  the  Sessions  that  "  he  was    the  less, 
the  occupier,"  notwithstanding  the  justices  also  stated  all  the       gBHAM* 
circumstances  which  were  the  foundation  of  their  opinion.    But 
even  if  it  were  now  competent  to  this  Court  to  examine  the 
propriety  of  the  judgment  of  the  Sessions,  there  is  nothing  in 
reason  to  induce  them  to  draw  a  different  conclusion ;  since  a 
party  is  not  liable  to  be  rated  to  the  poor  as  being  the  owner 
of  a  house,  but  merely  in  respect  of  his  occupying  it.    Here  it 
appears  *that  the  appellant  only  occupied  a  part  of  this  house ;       [  **79  ] 
for  which  only  he  ought  to  be  rated.    As  to  the  occupation  of 
the  kitchen,  that  is  not  by  the  appellant ;  and  the  communica- 
tion between  that  and  the  rest  of  the  house  being  stopped, 
they  are  as  much  divided  as  if  they  were  separate  and  distinct 
tenements. 


Bearcroft,  contra  : 

The  question  here  is  not  the  quantum  of  the  rate,  but  whether 
the  party  be  rated  for  all  the  property  for  which  he  is  liable. 
Now  this  was  an  entire  house;  part  of  which,  and  also  the 
garden,  the  Sessions  have  found  were  actually  occupied  by  the 
appellant;  and  the  voluntary  occupation  of  part  of  his  house 
will  not  exempt  him  from  being  rateable  for  the  whole.  Perhaps 
this  Court  might  have  been  precluded  by  a  conclusion  of  the 
Sessions  that  he  occupied  no  part  of  the  premises. 

Lord  Ken  yon,  Ch.  J. : 

If  the  Sessions  had  confined  themselves  to  the  finding  of  the 
fact  of  occupation  on  the  face  of  their  order,  the  consequence 
stated  would  have  followed :  but  that  is  the  very  question  which 
they  have  left  for  the  decision  of  this  Court ;  for  they  say,  that 
on  the  evidence  they  were  of  opinion  that  the  appellant  only 
occupied  certain  parts  of  the  premises  ;  but  they  have  stated  all 
the  facts  which  were  necessary  to  enable  us  to  draw  the  con- 
clusion in  law,  Whether,  as  in  fact  he  occupied  a  part  of  the 

t  l  B.  R.  765  (3  T.  E.  497). 
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house,  he  is  liable  in  law  for  the  whole?  Now  it  is  stated  that 
this  gentleman  occupied  the  garden  and  part  of  the  house,  his 
servants  other  parts,  and  a  poor  man  another  part :  but  these 
occupations  were  not  distinct  from  his  own.  He  ought  therefore 
to  be  rated  for  the  whole ;  for  it  would  be  attended  with  great 
inconvenience  to  draw  such  a  line  as  has  been  attempted  in 
this  case  between  the  occupation  of  one  part  of  the  house  and 
another. 

Ashhubst,  J. : 

It  would  be  a  very  inconvenient  practice  to  inquire  in  each 
particular  case  what  rooms  of  a  house  the  owner  occupied, 
before  he  could  be  rated. 

Grose,  J. : 

I  consider  the  appellant  as  the  occupier  of  the  whole  house. 
If  a  person  were  to  shut  up  his  garrets,  it  would  be  no  ground 
to  exempt  him  from  being  rated  for  the  whole  house. 

Order  of  Sessions  quashed. 
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ACCUMULATION.    See  Will,  6. 

ACQUIESCENCE— As  bar  to  action.— Length  of  time,  or  long 
acquiescence  in  a  transaction,  may  be  a  bar  to  relief  in  cases  where  the 
transaction,  if  impeached  within  a  reasonable  time,  would  be  set  aside. 
Hickes  v.  Cooke 1 

ACTION — 1.  Against  Vicar-General  for  excommunication. — An 
action  upon  the  case  was  held  not  to  lie  against  the  vicar-general  of  the 
Bishop  for  excommunicating  plaintiff  with  the  greater  excommunication,  for 
contumacy  in  not  taking  upon  him  administration  of  the  effects  of  an  intestate 
to  whom  plaintiff  was  next  of  kin,  and  he  had  intermeddled  with  the  goods, 
although  the  citation  by  which  plaintiff  was  cited  was  void,  and  the  proceed- 
ings thereupon  had  been  set  aside;  for  the  vicar-general  had  jurisdiction 
over  the  subject-matter,  viz.  the  granting  administration,  and  there  was  no 
malice.    Ackerley  v.  Parkinson 317 

2.  For  tort  against  one  exercising  honorary  public  func- 
tion. —One  who  acts  in  the  exercise  of  a  public  function  without  emolument, 
which  he  is  compellable  to  execute,  without  malice,  and  according  to  his 
best  skill  and  diligence,  is  not  liable  to  an  action  for  consequential  damage. 

The  trustees  of  a  turnpike  road,  empowered  to  make  watercourses  to 
prevent  the  road  from  being  overflowed,  directed  their  surveyor  to  present  a 
plan  for  carrying  off  the  water  of  a  brook  :  he  recommended,  and  they  caused 
nim  to  make,  a  channel  conducting  the  water  into  the  ordinary  fence  ditches 
of  the  plaintiff's  land.  These  being  insufficient  to  discharge  the  water, 
the  plaintiff's  land  was  flooded :  Held,  that  no  action  lav  against  the  chair- 
man of  the  trustees  who  signed  the  order  authorizing  the  work.  Sutton  ▼. 
Clarke 563 

3.  An  action  does  not  lie  against  the  commander  of  a  British  man- 
of-war  for  seizure  of  vessel  on  suspicion  of  her  being  hostile  prize.  Faith  v. 
Pearson 649 

4.  To  recover  arrears  of  annuity.    See  Annuity. 

ADVOWSON — Forfeiture  of  right  to  present  by  purchaser 
neglecting  to  perform  contract  within  reasonable  time. — A.  entered 
into  a  contract  with  B.  (since  deceased),  for  the  purchase  of  an  advowson. 
A.  took  no  steps  during  the  lifetime  of  B.  to  enforce  the  contract,  or  for  a 
considerable  time  after  her  death,  he  objecting  to  the  title  on  the  ground  of 
outstanding  judgments,  and  a  creditors  bill  pending:  Held,  that  A.  was 
not  entitled  as  against  a  devisee  to  present,  on  the  occurrence  of  a  vacancy. 
Wyvill  v.  The  Bishop  of  Exeter 727 

ANIBEAL — Dog — Knowledge  of  savage  disposition. — In  an  action 
for  keeping  a  dog  which  bit  the  plaintiff,  it  is  not  sufficient  to  shew  that  the 
dog  was  of  a  savage  disposition,  and  usually  tied  up  by  the  defendant,  and 
that  the  defendant  promised  to  make  a  pecuniary  satisfaction  to  the  plaintiff. 
Beck  v.  Dyson 774 
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ANNUITY— 1.  Charged  on  land— Claim  for  arrears.— Debt  does 
not  lie  at  the  common  law,  nor  by  stat.  8  Ann  c.  14,  for  the  arrears  of  an 
annuity  or  yearly  rent  devised  payable  out  of  lands  to  A.  during  the  life  of 
B.,  to  whom  the  lands  are  devised  for  life,  B.  paying  the  same  thereout,  so 
long  as  the  estate  of  freehold  continues.     Webb  v.  Jiggs         .        .        .    408 

2.  Immoral  consideration. — An  agreement  by  defendant  to  allow 

plaintiff,  with  whom  he  cohabited,  in  case  they  should  separate,  an  annuity 
for  her  life,  provided  she  should  continue  single,  held  valid.  Gibson  v. 
Dickie 333 

ARBITRATION— 1.  Enlargement  of  time  for  making  award — 

Affidavit  of  facts. — Where  arbitrators  have  power  to  enlarge  the  time  for 
making  their  award,  and  have  enlarged  it,  and  made  their  award  in  the 
additional  time,  in  order  to  bring  the  defendant  into  contempt  for  non- 
performance of  the  award,  there  must  be  an  affidavit  that  the  time  has  been 
enlarged,  that  the  award  was  made  within  the  enlarged  time,  and  that  the 
defendant  has  been  personally  served  with  notice  of  those  facts.  Wohlenberg 
y.Lageman 616 

—  2.  Form  of  award. — Where  a  submission  is  "  so  that  the  award  be 
in  writing  under  the  hand  of  the  arbitrator,"  it  must  be  shewn  in  pleading 
that  the  award  is  under  hand,  as  well  as  in  writing.  Evtrard  v.  Peterson    701 

3.  Further  evidence — Application  to  set  aside  award. — Where 

an  arbitrator,  having,  by  mutual  agreement  of  the  parties,  closed  his 
examination,  refuses  the  application  of  the  defendant's  attorney  for  another 
hearing,  and  makes  his  award ;  the  Court  will  not  set  aside  the  award  on  the 
affidavit  of  the  defendant's  attorney  that  he  is  in  possession  of  evidence 
which  would  repel  that  on  which  the  award  was  founded.    Ringer  v.  Joyce 

705 

4.  Mistake  in  award— Limit  of  time  in  which,  award  may 

be  set  aside.— The  Court  is  not  limited  by  time  from  setting  aside  an  award 
founded  on  submission  by  rule  of  Court  in  an  action  pending,  where  there 
has  been  a  plain  mistake  of  the  arbitrator,  although  the  application  be  not 
made  in  the  term  next  after  the  making  of  the  award.    Rogers  v.  Dallimore 

592 

5.  Refusal  of  arbitrator  to  receive  evidence  and  to  com- 
municate notes  of  award. — Arbiter,  well  known  to  the  parties  for  his 
skill  in  the  subject  of  reference,  refuses  to  communicate  the  notes  of  his 
opinion,  or  a  draft  of  the  award,  before  it  was  pronounced  to  one  of  the 
parties  applying  for  such  notes  or  draft,  and  refuses  to  receive  proof  of  alleged 
material  facts  laid  before  him  by  the  same  party ;  he  being  niinself  a  com- 
petent judge  of  the  subject,  and  chosen  for  that  reason,  and  having  no  doubt 
in  his  mind;  the  award  was  held  good,  notwithstanding  such  refusal:  for 
an  arbiter  is  not  bound  in  all  cases  to  receive  evidence,  whether  it  will  have 
any  effect  on  his  mind  or  not.    Johnston  v.  Cheape        .        .        .        .     1 14 

ARMY— Action  against  officer.     See  Officer. 

AUCTIONEER — Deposit.— Auctioneer,  on  motion  of  vendor,  ordered  to 
pay  deposit  into  Court,  minus  his  charges  and  expenses. 

As  between  vendor  and  auctioneer,  the  auctioneer  has  a  lien  upon  the 
deposit  for  his  charges  and  expenses,  and  is  therefore  entitled  to  deduct  the 
same  when  ordered  to  pay  the  deposit  into  Court  at  the  instance  of  the  vendor. 
Annesley  v.  Muggridge 273 

BAILMENT — Notice  by  wharfinger  disclaiming  responsibility 
for  fire. — A  wharfinger  by  inserting  in  his  receipts  for  goods,  a  notice  that 
he  will  not  be  responsible  for  loss  by  fire,  may  entirely  discharge  himself 
from  such  responsibility.     Having  v.  Todd 779 
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BANKRUPTCY— 1.  Proof— Deduction  of  sum  received  from 
security. — A  husband  and  wife  assign  to  two  creditors  of  the  husband  a 
contingent  interest,  to  which  the  wife  would  be  entitled  if  she  survived  a 
particular  person.  The  creditors  insure  the  wife's  life.  She  dies  before  the 
contingent  interest  falls  in,  and  the  creditors  receive  the  insurance  money. 
The  husband  being  a  bankrupt,  the  creditors  only  allowed  to  prove  the 
amount  of  what  was  due  to  them  after  deducting  the  money  received  from 
the  insurance  office,  minus  the  sum  paid  for  premiums  and  expenses. 
Ex  parte  Andrews,  In  re  Emett 263 

— —  2.  Joint  creditors.— On    a    dissolution  of  partnership,  the 

retiring  partner  sells  the  concern,  with  the  partnership  property,  to  the  other, 
but  some  of  the  partnership  property  remains  in  the  partnership  names,  and 
in  the  order  and  disposition  of  both.  They  afterwards  become  bankrupts,  and 
separate  commissions  issue  against  them.  There  being  property  outstanding 
in  the  partnership  names,  the  joint  creditors  cannot  prove  under  the  separate 
commission  against  the  retiring  partner.     Ex  parte  Harris,  In  re  Christopher 

266 

3.  Bankrupt's  right  to  sue  for  debt  due  before  assignment. 

—The  Court  will  not  prevent  one  who  has  assigned  his  property  under  an 
insolvent  act  from  suing  for  a  debt  due  to  him  before  his  assignment,  the 
assignee  refusing  to  sue.     Snow  v.  Townsend 596 

4.  What   debt   will   support   commission. — A  debt  due  to  two 

partners  is  good  to  support  a  commission  of  bankruptcy,  notwithstanding 
one  of  the  partners  is  resident  in  an  enemy's  country,  such  residence  not 
being  shewn  to  be  an  adhering  to  the  enemy.     Roberts  v.  Hardy  .         .     347 

5.  Principal's  rights  against  assignees  of  insolvent  agent. 

See  Principal  and  Agent,  1. 

And  see  Insurance  (Marine),  5. 

BILL  OF  EXCHANGE— 1.  Alien  holder.— An  alien,  to  whom  a  bill 
of  exchange,  drawn  on  England  by  a  British  subject  detained  prisoner  in 
Prance  during  war,  payable  to  another  British  subject  detained  there,  is 
there  indorsed  by  the  latter,  may  sue  on  it  in  this  country  after  the  return  of 
peace.     Antoine  v.  Morshead 610 

2.  It  is  no  defence  to  an  action  on  a  bill  of  exchange,  that  the 

plaintiff  sues  in  trust  for  an  alien  enemy.    Daubuz  v.  Morshead    .        .     623 

3.  Alteration   after    indorsement. — The  alteration  of  a  bill  of 

exchange  by  the  drawee  after  it  has  been  drawn  and  indorsed,  and  before 
it  is  accepted,  postponing  the  time  of  payment,  renders  the  bill  void. 
Outhwaite  v.  Luntley 771 

4.  Absence  of  notice  does  not  discharge  drawer  who  has 

no  effects  in  hands  of  drawee. — The  drawer  of  a  bill  of  exchange,  who  has 
no  effects  in  the  hands  of  the  drawee,  except  that  he  has  supplied  him  with 
goods  upon  credit  which  credit  does  not  expire  until  long  after  the  bill  would 
become  due,  is  not  discharged  by  want  of  notice  of  the  dishonour.  Claridge 
V.  Dalton 440 

5.  Payment  of  forged  bill. — The  defendants  took  a  bill,  accepted 

payable  at  the  plaintiffs,  who  were  the  drawee's  bankers,  and  indorsed  it  to 
their,  the  defendants'  agents,  to  whom  the  plaintiffs  paid  it  when  due,  and 
seven  days  after  sent  it  as  their  voucher  to  the  drawee,  who  apprised  them 
that  the  acceptance  was  forged.  Held,  that  the  plaintiffs  could  not  recover 
from  the  defendants  the  amount  which  they  had  thus  paid  them  on  the 
forged  acceptance.     Smith  v.  Mercer 576 

— —  6.  Place  of  payment  noted  at  foot. — If  a  place  of  payment  is 
mentioned  in  the  margin,  or  at  the  foot,  of  a  promissory  note,  this  is  no  part 
of  the  contract,  but  a  mere  memorandum;  and  in  an  action  on  the  note,  there 
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is  no  occasion  to  prove  that  it  was  presented  there  for  payment.  Price  v. 
Mitchell 775 

7.  Notice  of  dishonour — Posting  of  notice.    Ste  Evidence,  9. 

BOND — Void  condition. — In  debt  on  bond,  conditioned  for  the  perform- 
ance of  several  things,  if  one  of  them  be  void  at  the  common  law,  yet  the 
bond  may  be  good  for  the  others.    Newman  v.  Newman         .         .         .    386 

BOTJNDABY.     See  Jurisdiction,  2. 

BRIDGE — Repair. — Where  certain  persons  and  their  successors  were 
authorized,  by  Act  of  Parliament,  to  make  a  river  navigable,  and  to  cut  the 
soil  of  any  persons  for  making  any  new  channel,  &c,  by  virtue  of  which 
thoy  cut  through  a  highway,  and  rendered  it  impassable,  and  a  bridge  was 
built  over  the  cut,  over  which  the  public  passed,  and  which  had  been 
repaired  by  the  proprietors  of  the  navigation.  Held,  that  the  proprietors, 
and  not  the  county,  were  liable  to  repair.    B.  v.  Kerrison     .        .         .    342 

CARRIER — 1.  Notice  limiting  liability. — Notice  by  a  carrier  that 
he  will  not  be  responsible  for  goods  sent  to  be  conveyed  by  his  coach,  unless 
paid  for  according  to  their  value,  is  not  defeated  by  proof  that  the  book-keeper 
who  received  them  might  have  inferred  their  value.  Levi  v.  Waierhouse.    720 

2.  Porter  receiving  parcel  from  mail-coach. — A  parcel  is  delivered 

to  the  guard  of  a  mail-coach,  and  by  him  to  the  porter  of  the  inn  where  the 
mail  stops,  whose  business  it  is  to  carry  out  the  parcels  brought  by  the  coach, 
receiving  for  such  duty  a  portion  of  the  sum  demanded  for  carriage.  The 
porter  is  not  responsible  in  an  action  by  the  owner  for  the  loss  of  the  parcel. 
Cavenagh  v.  Such 733 

CERTIORARI.     See  Criminal  Law,  1,  2. 

CHANCERY,  COURT  OF— Jurisdiction.     See  Jurisdiction,  1. 

CHARITY — Visitor's  power  to  hear  appeal. — A  general  visitorial 
power  given  by  the  foundation  deed  of  an  eleemosynary  corporation,  under 
the  powers  of  an  Act  of  Parliament,  includes  the  power  to  hear  and  determine 
an  appeal  on  any  matter  of  administration  of  the  charity  not  expressly  ex- 
cluded by  the  deed.     B.  v.  The  Bishop  of  Worcester        ....     312 

CODICIL.     See  Will,  16. 

COLONY— Statute  of  Mortmain  does  not  extend  to.— The  Statute 
of  Mortmain,  9  Geo.  II.  c.  1,  does  not  extend  to  the  island  of  Grenada,  in  the 
West  Indies;  the  object  of  the  statute  being?  wholly  political;  it  having 
grown  out  of  local  circumstances,  and  being  intended  to  have  only  a  local 
operation.     The  Attorney -General  v.  Stewart 162 

COMMON — Right  of— Exercise  of,  for  more  than  twenty  years. — 
De  facto  enjoyment  of  common  for  even  more  than  twenty  years,  is  not  such 
an  adverse  enjoyment  as  will  authorise  the  presumption  of  a  grant,  if  circum- 
stances of  difficulty  in  preventing  trespass  appear,  from  the  extent  of  the 
common,  want  of  fences,  or  any  other  cause  which  may  render  it  attributable 
to  encroachment,  or  cause  de  vicinage.     Dawson  v.  The  Duke  of  Norfolk.     708 

COMPANY — Subscriber  cannot  repudiate  shares. — One  of  several 
persons,  who  had  subscribed  an  agreement,  inter  se,  to  promote  a  joint  under- 
taking, or  common  purpose,  cannot  withdraw  his  name,  and  discharge  him- 
self from  the  engagement,  without  the  consent  of  the  rest  of  the  subscribers. 
Kidwelly  Canal  Company  v.  Baby 748 

CONTRACT — Immoral  consideration. — See  Annuity,  2. 

Ami  see  Bond ;  Landlord  and  Tenant ;  Poor  Law,  2 ;  Vendor  and 
Purchaser. 
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CONTRIBUTION' — Between  wrongdoers. — If  A.  recover  in  tort  against 
two  defendants,  and  lovy  the  whole  damages  on  one,  that  one  cannot  recover 
a  moiety  against  the  other  for  his  contribution ;  alter,  in  assumpsit.  Merry- 
weather  v.  Nixan 810 

COPYHOLD— 1.  Lord's  right  to  re-enter  and  to  cut  timber. — The 
lord  of  a  manor  has  no  right  to  enter  on  a  copyhold  of  inheritance  and  cut 
timber  for  his  own  use,  leaving  sufficient  for  botes  and  estovers,  if  there  be 
no  custom  in  the  manor.     Whitechurch  v.  Holworthy     ....     481 

2.  Mandamus  to  lord  to  permit  inspection  of  court-rolls. — 

"Where  a  copyhold  tenant  was  forbidden  by  the  lord  to  cut  underwood  upon  the 
copyhold  without  the  lord's  licence,  the  Court  granted  a  mandamus  to  the 
lora  to  permit  him  to  inspect  the  court-rolls  so  far  as  related  to  the  cutting  of 
underwood,  after  application  to  and  refusal  by  the  lord,  although  there  was 
not  any  suit  depending.     R.  v.  Tower 428 

3.  Steward's  fees  for  admissions. — A  steward  of  a  manor  is  enti- 
tled to  be  paid  for  admissions  of  a  tenant  to  several  copyholds,  only  according 
to  a  quantum  meruit,  unless  certain  fees  are  proved  to  be  due  by  the  custom 
of  his  manor.    There  is  no  general  custom  for  all  copyholds.    Everest  v.  Gh/n 

640 

COSTS,  security  for.     See  Practice,  9,  10. 

COVENANT — 1.  A  joint  covenant  is  not  necessarily  also  several. — 
A  joint  covenant  of  indemnity  is  not  extended  in  eauity  beyond  its  legal 
operation,  there  being  no  ground  on  which  to  infer  mistake  in  the  nature  of 
the  instrument,  and  no  previous  equity  entitling  the  covenantee  to  a  several 
indemnity  from  each  of  the  covenantors. 

It  is  not  a  principle  of  equity  that  every  joint  covenant  shall  be  considered 
as  if  it  were  joint  and  several.     Sumner  v.  Powell 180 

2.  Not  to  sue  one  joint  debtor  does  not  discharge  the  other. 

— A  covenant  not  to  sue  one  of  two  joint  debtors  does  not  operate  as  a  release 
to  the  other.     Hutton  v.  Eyre 619 

3.  Running  with  land. — Continuing  breach. — Covenant  lies  by 

devisee  of  lands  in  fee  upon  a  covenant  made  by  defendant  to  the  testator,  to 
whom  defendant  conveyed  the  lands  in  fee,  that  defendant  was  lawfullv 
seised,  &c.  and  had  a  good  right  to  convey,  &c. ;  for  such  covenant  runs  with 
the  land,  and  though  broken  in  the  lifetime  of  testator,  is  a  continuing 
breach  in  the  time  of  the  devisee.     Kingdon  v.  Nottle     ....     379 

4.  Not  to  assign.     See  Landlord  and  Tenant,  1. 

5.  To  give   lessee   option  of  purchase.    See  Landlord  and 

Tenant,  3. 

CRIMINAL  LAW — 1.  Certiorari. — Certiorari  granted  at  the  instance 
of  the  Attorney -General  on  behalf  of  a  prisoner  to  remove  an  indictment  for 
murder,  found  against  him  at  the  Sessions  for  the  city  of  Rochester ;  also  a 
habeas  corpus  to  bring  the  prisoner  into  this  Court.    R.  v.  Thomas         .     520 

2.  Disturbing  congregation. — An  indictment  found  at  the 

Quarter  Sessions  upon  stat.  52  Geo.  III.  c.  155,  s.  12,  for  disturbing  a  religious 
assembly,  may  be  removed  into  this  Court  by  certiorari  before  trial.  R.  v. 
Wadley oitt 

3.  Embezzlement — Form  of  indictment. — In  an  indictment  upon 

39  Geo.  III.  c.  85,  for  embezzling  bank-notes,  it  is  a  sufficient  description  of 
the  notes  to  say,  "divers,  to  wit,  nine  bank-notes  for  the  payment  or  divers 
sums  of  money,  amounting  in  the  whole  to  a  certain  sum  of  moncv,  to  wit. 
the  sum  of  9/.,  and  of  the  value  of  9J." ;  and  if  in  the  body  of  the  indictment  it 
be  alleged  that  tho  defendant  received  them  as  clerk  on  account  of  his  em- 
ployers, and  feloniously  embezzled  the  same,  the  indictment  may  conclude 

So  2 


820  INDEX,  [r.iu 

"  and  bo  the  defendant  did  feloniously  steal,  take,  and  cany  away  the  bank- 
notes/1 laying  them  to  be  the  property  of  his  employers,  for  that  is  the 
statutable  conclusion  from  the  facts  alleged  in  the  Dody  of  the  indictment. 
R.  v.  Johnson 352 

CBIMINAL  LAW — 4.  Inoculating  for  smallpox.— -It  is  an  indictable 
offence  in  an  apothecary  unlawfully  and  injuriously  to  inoculate  children 
with  the  smallpox,  and  while  they  are  sick  of  it,  unlawfully  and  injuriously 
to  cause  them  to  be  carried  along  a  public  street.     R.  v.  Burnett   .        .     468 

5.  New  trial. — New  trial  refused  after  verdict  for  defendant,  upon 

not  guilty  to  an  indictment  for  a  nuisance  to  a  highway.    R.  v.  Mann .     480 

And  see  R.  v.  Vantandillo 389 

DEED — 1.  General  words. — General  words  in  a  release  may  be  restrained 
by  a  recital  shewing  the  scope  and  object  of  the  transaction.  Payler  v. 
Homersham 516 

2.  To  set  aside  a  deed  on  the  ground  of  insanity,  the  in- 
sanity must  be  clearly  proved. — Where  an  action  for  reduction  of  deeds 
on  the  ground  of  the  insanity  of  the  grantor,  is  brought  after  the  death  of  the 
grantor,  and  many  years  after  the  publication  of  the  deeds,  the  pursuer  chal- 
lenging the  deeds  does  not  discharge  the  burden  of  proof  by  mere  general 
evidence  of  insanity  (as  to  which  the  evidence  is  conflicting)  without  shewing 
that  the  grantor  was  insane  at  the  time  of  executing  the  deeds.  And  the 
circumstance  that  the  deeds  were  rational  in  themselves,  that  they  were 
attested  by  persons  of  good  character  who  are  dead,  and  that  the  pursuer 
was,  as  nearest  agnate  of  the  grantor,  in  a  position  to  challenge  nis  acts 
many  years  previously,  are  material  to  rebut  the  grounds  of  reduction. 
Towart  v.  Seliars 102 

3.  Mistake  in.     See  Mistake. 

4.  Production  of.    See  Practice,  7. 

DEFAMATION1— 1.  Libel  must  be  set  out.— -It  is  not  sufficient  to 
declare  that  the  defendant  published  a  libel  concerning  the  plaintiff  in  his 
trade,  purporting  that  his  beer  was  of  bad  quality  and  sold  by  deficient 
measure ;  the  libel  itself  ought  to  be  set  out.     Wood  v.  Brown      .         .     597 

2.  Material  omission  in  indictment. — In  an  indictment  for  a 

libel  against  W.  S.,  omitting  to  allege  that  the  defendant  published  it  **  of 
and  concerning  W.  S.,"  held  that  such  omission  was  not  supplied  by  its 
being  alleged  in  the  introductory  part,  "that  the  defendant  intended  to 
vilify  W.  R.,  he  having  been  Mayor  of,  &c,  and  to  cause  it  to  be  believed 
that  as  such  Mayor  he  had  practised  corruption,  and  been  guilty  of  abuse,  in 
respect  to  granting  a  licence  to  one  J.  L.  to  retail  beer,"  &c,  and  concluding 
"  to  the  injury  and  disgrace  of  W.  S.,"  &c. 

An  innuendo  is  merely  explanatory,  and  will  not  serve  to  supply  a  defect 
of  substance.     R,  v.  Marsden 429 

DOG.    See  Animal. 

EASEMENT — When  private  way  impassable. — A  person  who  pre- 
scribes in  a  que  estate  for  a  private  way,  cannot  justify  going  out  of  it  on  the 
adjoining  land,  because  the  way  is  impassable.    Butiard  v.  Harrison    .    493 

EJECTMENT.    See  Landlord  and  Tenant,  4. 

EMBEZZLEMENT.     See  Criminal  Law,  3. 

EQUITY — Rule  of,  against  perpetuities.     See  Will,  15. 

ESTATE — Deed  passing  subsequently  acquired  right. — A.,  B.  and 
C.  are  tenants  in  common  in  tail.  B.  releases  to  A.  and  C.  and  their  heirs  all 
his  undivided  part,  and  all  his  estate  and  interest  therein,  habendum  to  them, 
their  heirs  and  assigns,  as  tenants  in  common,  and  not  as  joint-tenants,  to 
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the  use  of  them,  their  heirs  and  assigns,  and  B.  covenants  with  A.  and  C, 
their  heirs  and  assigns,  that  he,  his  heirs,  &c.  would  warrant  and  for  ever 
defend  the  premises  to  A.  and  C.  (without  the  word  heirs)  against  all  persons, 
and  that  A.  and  C,  their  heirs  and  assigns,  should  quietly  enjoy,  &c. :  Held, 
that  the  release  passed  tho  interest  of  B.  to  A.  and  C.  as  tenants  in  common, 
and  not  as  joint-tenants,  and  that  the  warranty  annexed  to  the  release  created 
a  discontinuance  of  B.'s  estate  tail,  and  barred  B.  and  those  claiming  under 
him,  as  against  those  claiming  under  the  release,  of  a  subsequently-acquired 
right  in  fee.     Doe  d.  Hutchinson  v.  Preatwidge 436 

EVIDENCE — 1.  Documentary— Copy  of  Irish  judgment— Proof  of 
verification. — To  prove  an  examined  copy  of  an  Irish  judgment,  it  is  not 
enough  for  the  witness  to  say  that  he  examined  the  copy  with  a  record  pro- 
duced to  him  in  the  room  over  the  Four  Courts  at  Dublin,  where  the  records 
of  the  superior  Irish  Courts  are  kept,  without  seeing  whence  the  record  in 
question  was  taken,  or  knowing  the  person  who  produced  it  to  be  an  officer 
of  the  Court.     Adamthwaite  v.  Synge     .  804 

— —  2.  Depositions  in  former  suit. — In  an  action  by  a  copyholder 
against  tho  lord  of  a  manor  for  a  false  return  to  a  mandamus,  in  which  man- 
damus a  custom  was  set  forth  in  respect  of  copyholds  granted  for  two  lives, 
that  tho  surviving  life  should  renew,  paying  to  the  lord  such  lino  as  should 
be  set  by  the  homage,  to  be  equal  to  two  years'  improved  value,  and  not  guilty 
pleaded  ;  depositions  made  in  an  anciont  suit,  instituted  against  a  former  lord 
of  the  manor  by  a  person  who  claimed  to  be  admitted  to  a  copyhold  for  lives, 
and  which  depositions  wore  made  by  witnesses  on  behalf  of  the  said  copy- 
holder, were  held  to  be  admissible  evidence  for  the  lord,  as  depositions  of 
persons  called  on  behalf  of  a  person  standing  in  pari  jure  with  the  now  copy- 
holder, although  it  was  not  proved  that  the  persons  making  such  depositions 
were  copyholders.  And  their  depositions,  supposing  them  to  be  only  admis- 
sible as  declarations  of  persons  deceased,  were  not  inadmissible  on  account  of 
their  being  made  post  litem  nwtam,  because  the  same  custom  was  not  in 
controversy  in  tho  former  suit  as  in  the  present.    Freeman  v.  Phillipps.     524 

3.  Depositions  of  deceased  witness.— Publication  of  the  deposi- 
tions of  a  witness,  taken  on  a  bill  to  perpetuate  his  testimony,  he  being  since 
deceased,  is  a  matter  of  course.     Bourne  v.  Bligh 732 

4.  Entries    in   Chartulary. — Action  by  the  Vicar  of  S.  N.  for 

vicarial  tithes  in  kind  against  several  occupiers  of  farms.  Proof  for  the 
appellant  (plaintiff  in  the  issue)  by  the  evidence  of  old  persons  that  a  sum 
had  been  invariably  paid  for  the  vicarial  tithe  of  B.  farm  for  about  sixty 
years  past.  The  defendant  (the  Vicar)  offered  in  evidence  to  prove  rankness, 
a  rate-paper,  from  which  it  appeared  that  the  whole  parish  had,  during  the 
same  period,  paid  rates  in  tho  same  way  in  lieu  of  vicarial  tithes.  He  offered 
also  certain  entries,  without  date,  but  proved  to  be  of  the  handwriting  of  the 
end  of  the  thirteenth  or  beginning  of  tne  fourteenth  century,  in  a  book  called 
the  Chartulary  of  Glastonbury  Abbey.  These  entries  did  not  allude  to  a 
money  payment  in  lieu  of  the  tithes.  The  entry  was  offered  as  a  copy  of,  or 
extract  from,  tho  endowment,  the  original  being  lost.  Tho  book  was  pro- 
duced from  the  muniment  room  of  one  who  had  lands  which  had  belonged  to 
the  Abbey,  but  not  in  S.  N.  It  was  objected  to  the  admission  of  tho  Chartu- 
lary :  1st,  that  the  book  did  not  come  from  the  proper  custody ;  2ndly,  that 
the  endowment  itself  could  have  been  no  evidence  on  this  issue ;  and  if  it 
could,  yet  the  entry  respecting  the  portions  assigned  to  the  Vicar  did  not 
purport  to  be  a  copy  or  extract,  and  was  not  good  secondary  evidence ;  3rdly, 
that  this  was  res  inter  alios  acta.  Held,  1st,  that  the  custody  was  proper ; 
2ndly,  that  the  entries  were  authentic  copies  of  instruments  of  which  the 
originals  would  have  been  good  evidence ;  and,  the  evidence  being  admitted 
as  evidence  of  reputation,  that  res  inter  alios  acta  was  no  objection. 

Per  Lord  Eldon,  L.C.,  the  rate-paper  was  properly  admitted.  Bullen  v. 
Michel 77 
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EVIDENCE — 5.  Official  letter  of  captain  of  convoy. — The  official 
letter  of  the  commander  of  a  convoy,  to  the  Admiralty,  at  the  end  of  the 
voyage,  seems  good  evidence  of  the  facts  therein  stated  respecting  the  ships 
under  convoy.     Watson  v.  King 790 

6.  Witness — Attachment. — The  Court  will  not  grant  an  attach- 
ment against  a  witness  for  disobedience  to  a  subpoena,  unless  it  be  a  clear 
case  of  contempt.     Home  v.  Smith 558 

7.  Commission  to  examine  witness  going  abroad.— The  Court 

will  grant  a  commission  to  examine  a  witness  who  is  in  this  country,  on  an 
affidavit  of  his  being  under  a  necessity  of  going  abroad  before  the  day  when 
the  cause  will  be  tried,  and  although  the  cause  be  not  at  issue,  and  the 
answer  has  not  come  in.     Delius  v.  Rougemont 743 

8.  Expenses  of  witness  brought  from  abroad. — If  a  witness  is 

bond  fide  sent  for  from  a  foreign  country  for  the  sake  of  his  testimony  in  an 
intended  action,  though  the  writ  is  not  sued  out  until  after  his  arrival,  the 
plaintiff  is  entitled  in  that  cause  to  the  costs  of  bringing  him  over,  his  sub- 
sistence, and  compensation  for  his  loss  of  time  spent  here  pending  the  suit 
for  the  purposes  thereof,  and  to  the  costs  of  his  return. 

But  if  the  witness  being  sent  for  to  give  evidence  in  one  action,  the  plain- 
tiff uses  his  testimony  in  another  action  against  a  different  party,  and 
relaxes  his  diligence  in  the  first,  he  is  entitled  in  the  second  action  to  the 
costs  only  of  the  witness's  subsistence  and  detention  for  the  purpose  of  the 
second  action,  but  not  of  his  voyage  hither,  or  of  his  return.  Tremain  y. 
Barrett.     Tremain  v.  Faith .     584 

9.  Despatch  of  letter. — Proof  of  a  course  of  business  to  take  to 

the  post  all  letters  put  on  a  certain  table,  and  of  a  certain  letter  having  been 
written  and  put  on  that  table  to  be  so  taken,  is  not  proof  that  the  letter  was 
posted.     Httherington  v.  Kemp 773 

10.  Of  dissolution  of  partnership.     See  Partnership,  3. 

And  see  Arbitration,  3 ;  Deed,  2. 

EXCOMMUNICATION.     See  Action,  1. 

EXECUTION.     See  Sheriff. 

EXECUTOR  —  1.  Duty  of  diligence. — Executor  charged  with  arrears 
of  rent  unreceived,  and  balances  in  his  hands,  together  witn  interest,  at  the 
rate  of  four  per  cent,  and  the  costs  of  the  suit,  relating  to  such  arrears  and 
balances.     Tebbs  v.  Carpenter 224 

2.  Power  to  deal  with  estate  after  administration  decree. — 

After  a  decree  for  administration  an  executor  cannot  deal  with  the  assets  for 
the  purpose  of  investment  without  leave  of  the  Court.     Widdowson  v.  Duck. 

206 

EXECUTOR  DE  SON  TORT— Person  acting  as  agent  of  execu- 
tor. -  Although  a  person  cannot  be  charged  as  executor  de  son  tort  while 
he  acts  under  a  power  of  attorney,  made  to  him  by  one  of  several  executors 
who  has  proved  the  will,  yet  if  he  con  tin  ue  to  act  after  the  death  of  such 
executor,  he  may  be  charged  as  executor  de  son  tort,  though  he  act  under  the 
advice  of  another  of  the  executors  who  has  not  proved.     Cottle  v.  Aldrich. 

433 

FISHERY— Unlawful  use  of  stake-nets.— Salmon  fishing  with  stake- 
nets  in  the  firth  or  estuary  of  tho  river  Tay  held  to  be  illegal  under  the 
Scotch  Acts,  1477— 1563.     Dahjlieshv.  Duke  of  Athol    ....     126 

FRAUD  AND  MISREPRESENTATION— Pleading— What  alle- 
gation of  fraud  sufficient. — A  count  for  a  deceit,    averring    that    the 
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defendant  represented  to  the  plaintiff  that  his  lessor  required  150/.  premium 
for  a  lease,  whereas  he  required  only  100/.,  whereby  the  defendant  fraudu- 
lently obtained  from  the  plaintiff  and  converted  to  his  own  use  501.,  is  suffi- 
cient.    Pewtriss  v.  Austen 667 

And  see  Vendor  and  Purchaser,  10. 

FRAUDULENT  CONVEYANCE  —  Assignments  for  benefit  of 
creditors. — Where  G.  a  debtor  to  plaintiff,  being  sued  by  plaintiff,  pending 
the  suit  and  before  execution,  being  insolvent,  executed  an  assignment  of  all 
his  effects  to  trustees  for  the  benefit  of  all  his  creditors,  under  which  possession 
was  immediately  taken.  Held  that  the  assignment  was  not  fraudulent  within 
stat.  13  Eliz.  c.  5,  although  made  to  the  intent  to  delay  the  plaintiff  of  his 
execution.     Pickstock  v.  Lyster 300 

GOODS,  SALE  OF— 1.  Acceptance. — L.,  a  cornfactor  at  N.,  agreed  to 
sell  barley  of  the  plaintiff  to  the  defendant,  to  be  delivered  at  L.'s  warehouse 
at  D.,  to  go  by  the  first  boat  of  L.  which  went  from  N.  to  D.,  at  38s.  per 
quarter,  which  was  a  higher  price  on  account  of  L.  having  to  bear  the  cost 
of  delivery.  The  barley  being  then  in  the  hands  of  T.,  the  defendant  desired 
him  to  see  it  delivered  and  measured  and  put  up  properly.  It  was  sent  by 
L.'s  first  boat,  and  the  invoice  delivered  to  the  defendant,  who  requested 
time  to  pay,  but  afterwards  refused  to  accept  the  barley :  Hold,  that  this 
was  a  contract  for  the  sale  of  goods  within  29  Car.  II.  c.  3,  s.  17  (see  now 
66  &  57  Vict.  c.  71,  s.  4),  and  not  a  mixed  contract  for  the  carriage  as  well 
as  sale,  though  the  price  was  enhanced  by  the  carriage  ;  and  that  the  defen- 
dant's having  appointed  the  particular  boat,  and  having  desired  T.  to  inspect 
the  loading,  did  not  amount  to  an  acceptance  on  his  part.     Astey  v.  Emery 

460 

2.  Broker — Set-off. — Where  defendant  purchased,  as  broker  for  B., 

the  goods  of  A.,  for  whom  he  sold  them  under  a  del  credere  commission,  and 
did  not  disclose  at  the  time  the  name  of  A.,  but  disclosed  it  soon  after,  and 
afterwards  paid  A.  the  price :  Held,  that  in  an  action  by  the  assignees  of  13. 
to  recover  the  balance  due  upon  a  resale  of  the  goods  made  by  defendant  on 
account  of  B.,  defendant  was  not  entitled  to  set  off  the  payment  made  to  A. 
Morris  v.  Cleasby 544 

3.  Delivery — Conditional. — If  goods  are  delivered  at  the  packer's 

of  the  purchaser,  he  having  no  warehouse  of  his  own,  to  be  paid  for  in  ready 
money,  and  this  was  intimated  to  the  packer  when  he  received  them,  there  is 
only  a  conditional  delivery,  and  if  not  paid  for,  possession  may  be  recovered 
by  the  vendor.    Loach  man  v.  Williams 772 

4.  Delivery-order  to  "weigh  and  deliver." — A  particular 

parcel  of  goods  in  the  possession  of  a  warehouseman,  is  sold  at  so  much  per 
cwt.,  the  weight  of  the  whole  being  uncertain,  to  be  paid  by  a  bill  of 
exchange.  The  vendor  gives  the  purchaser  an  order  to  the  warehouseman 
to  weigh  and  deliver  the  goods,  but  before  they  are  weighed  the  purchaser 
becomes  insolvent.     The  property  has  not  passed.     Withers  v.  Lysa       .     781 

5.  Presumption  of  quality — A  reasonable  price  presumed. — In 

every  contract  to  furnish  manufactured  goods,  however  low  the  price,  it  is  an 
implied  term  that  the  goods  shall  be  merchantable 

A  contract  to  furnish  goods,  with  a  certain  latitude  as  to  the  price,  may 
be  described  as  a  contract  to  furnish  them  at  a  reasonable  price.  Laing  v. 
Fidgeon 589 

6.  Re-sale — Original  vendor's   right   to  stop  in  transitu. — A 

resale  of  goods  by  a  vendee,  and  payment  to  him,  does  not  destroy  the 
vendor's  right  of  stoppago  in  transitu.     Craven  v.  Ryder        .         .         .     644 

7.  Sale    by    sample    or    description — "  Waste-silk." — Where 

before  or  at  the  time  of  sale  a  specimen  of  the  goods  is  exhibited  to  the  buyer, 
if  there  be  a  written  contract  which  merely  describes  the  goods  as  of  a  parti 
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cular  denomination,  this  is  not  a  sale  by  sample ;  but  there  is  an  implied 
warranty  that  they  shall  be  of  a  merchantable  quality  of  the  denomination 
mentioned  in  the  contract.     Gardiner  v.  Qray 764 

GOODS,  SALE  OF — 8.  Warranty — Evidence  of  custom  of  trade. — 
On  a  warranty  of  "prime  singed  bacon"  evidence  is  not  admissible  of  a  prac- 
tice in  the  bacon  trade  to  receive  bacon  to  a  certain  degree  tainted  as  prime 
singed  bacon;  nor  of  a  practice  to  preclude  the  purchaser  from  all  remedy,  if 
he  does  not  discover  and  point  out  the  defect  by  an  early  day.     Yates  v.  Pym 

653 

HABEAS  CORPUS.     See  Criminal  Law,  1. 

HIGHWAY.    See  Criminal  Law,  5. 

INDICTMENT,  form  of.     See  Criminal  Law,  3 ;  Defamation,  2. 

INFANT — Consent  to  marriage. — Guardian  appointed  to  an  orphan 
infant,  without  property,  to  consent  to  her  marriage.    Be  Woohcombe  .     207 
And  see  Practice,  3. 

INFECTIOUS  DISEASE — Exposure  of  child  suffering  from.  See 
Nuisance ;  Criminal  Law,  3. 

INJUNCTION— Publication  of  fictitious  book  as  work  of  plaintiff. 

—Injunction,  until  answer  or  further  order,  to  restrain  the  publication  of  a 
work  as  the  plaintiff's,  upon  affidavit  by  the  plaintiff's  agents  (the  plaintiff 
himself  being  abroad)  of  circumstances  making  it  highly  probable  that  it  was 
not  the  plaintiff's  work ;  and  the  defendant  refusing  to  swear  as  to  his  belief 

that  it  was  so.    Lord  Byron  v.  Johnston 135 

And  see  Waste. 

INNKEEPER — Liability  for  goods  lost  through  guest's  own 
negligence. — An  innkeeper  is  not  answerable  for  goods  of  his  guest  lost 
through  the  negligence  of  the  guest  out  of  a  private  room  in  the  inn  chosen 
by  the  guest  for  the  purpose  of  exhibiting  his  goods  for  sale.  Burgess  v. 
Clements 473 

INSANITY — Allegation  of  in  action  to  set  aside  deeds.  See 
Deed,  2. 

INSURANCE  (FIRE)— 1.  Concealment  of  material  fact. —  The 
plaintiff  having  one  of  several  warehouses,  next  but  one  to  a  boat-builder's 
shop  which  took  fire,  on  the  same  evening,  after  that  fire  was  apparently 
extinguished,  gave  instructions,  by  an  extraordinary  conveyance,  for  insuring 
that  warehouse,  then  having  others  uninsured,  but  without  apprizing  the 
insurers  of  the  neighbouring  fire :  Held  that  the  concealment  of  this  fact 
avoided  the  policy.     Bufe  v.  Turner 626 

— -  2.  Fire  caused  by  mismanagement  of  assured. — An  insurance 
"against  all  damage  which  the  assured  shall  suffer  by  fire  on  stock  and 
utensils  in  their  regular  built  sugar-house, "  does  not  extend  to  damage 
done  to  the  sugar  by  the  heat  of  the  usual  fires  employed  for  refining,  being 
accumulated  by  the  mismanagement  of  the  assured,  who  inadvertently  kept 
the  top  of  their  chimney  closed.    Austin  v.  Drewe         ....     647 

(LIFE) — Representation  as  to  residence  of  assured — Im- 
prisonment.— The  conditions  of  a  life  insurance  required  a  declaration  of 
the  state  of  the  health  of  the  assured,  and  the  policy  was  to  be  valid  only  if 
the  statement  were  free  from  all  misrepresentation  and  reservation;  the 
declaration  described  the  assured  as  resident  at  Fisherton  Anger.  She  was 
then  a  prisoner  in  the  county  gaol  there  :  Held  that  it  was  a  question  for  the 
jury,  whether  the  imprisonment  were  a  material  fact  and  ought  to  have  been 
communicated.    Huguenin  v.  Rayley 599 
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INSURANCE  (MABINE)— 1.  Abandonment— Subsequent  restitu- 
tion.— An  abandonment  made  after  capture,  under  circumstances  which 
would  entitle  the  assured  at  the  time  to  recover  as  for  a  total  loss,  is  not 
defeated  so  as  to  become  an  average  loss  only,  by  the  mere  restitution  and 
return  of  the  ship's  hull,  before  action  brought,  if  the  restitution  bo  under 
such  condition  as  to  make  it  uncertain  whether  the  assured  may  not  have  to 
pay  more  than  the  hull  is  worth.     Maimer  v.  Henderson,        .         .         .     ooO 

2. Time  within  which  assured  may  elect  to  abandon. — 

An  assured  is  entitled  to  a  reasonable  time  for  acquiring  a  full  knowledge  of 
the  state  of  a  damaged  cargo,  before  he  is  bound  to  elect,  whether  ho  shall 
abandon  to  the  underwriters  as  for  a  total  loss.  Gernon  v.  The  Royal 
Exchange  Assurance 630 

3.  What  state  of  cargo  justifies  total  abandonment.— If 

a  cargo  be  so  much  damaged  that  it  is  not  fit  to  be  sent  forward  to  a  market, 
the  assured  may  abandon  as  a  total  loss.  Gernon  v.  The  Royal  Exchange 
Assurance       .  630 

4.  — —  Unaccepted  offer  of  abandonment— Claim  for  total 

loss  where  only  partial  loss  sustained. — An  abandonment  offered  to  be 
made  by  the  assured  to  the  underwriter,  upon  intelligence  brought  of  the 
capture  of  the  gfoods  insured,  which  the  underwriter  refused  to  accept,  was 
held  not  to  entitle  the  assured  to  recover  as  for  a  total  loss,  where,  before 
action  brought,  the  goods  were  recaptured  and  arrived  at  the  place  of  desti- 
nation, by  which  a  partial  loss  only  was  sustained ;  for  the  assured  can  only 
recover  an  indemnity  for  such  loss  as  he  has  sustained  at  the  time  of  action 
brought.     Patterson  v.  Ritchie 498 

5.  Broker  —  Insuring    "as    agent "-—  Set-off  of   losses 

against  premiums. — An  insurance  broker  insuring  in  his  own  name  '*  as 
agent "  cannot  set  off  against  premiums  due  to  the  assignees  of  a  bankrupt  on 
policies  underwritten  by  the  bankrupt,  losses  which  occurred  before  the  bank- 
ruptcy.    Baker  v.  Langhorn 662 

6.  Negligence  in  effecting  policy. — It  is  gross  negligence 

in  an  insurance  broker,  employed  to  insure  goods  from  a  certain  point  (G.) 
in  their  voyage  home,  to  effect  a  policy  "at  and  from  G.,"  "beginning 
the  adventure  from  the  loading  thereof  on  board  at  G."    Park  v.  Hammond 

658 

7.  Accepting  bill  payable  at  unusual  date  does  so  at 

his  own  risk. — If  an  insurance  broker  debit  the  underwriter  with  a  loss, 
and  take  his  acceptance  for  the  balance  of  account  between  broker  and  under- 
writer, payable  at  a  later  date  than  the  time  when  the  loss  would  be  payable 
m  cash,  the  assured  may  maintain  an  action  against  the  broker  for  money 
had  and  received.  Though  the  acceptance  was  dishonoured,  and  the  broker 
never  received  any  money.     Wilkinson  v.  Clay 591 

8.  Returns  of  premium  becoming  due  after  under- 
writer's death. — After  the  death  of  an  underwriter,  a  broker,  who  has  an 
account  open  with  him  for  premiums  due  to  the  latter,  and  has  had  an 
authority  to  receive  returns  of  premium  for  him,  and  place  them  to  his  credit, 
can  no  longer  receive  or  retain  any  further  returns  of  premium,  but  is  bound 
to  pay  over  to  his  executors  the  amount  of  all  premiums  due  at  his  decease, 
without  setting  off  the  returns.     Houstoun  v.  Robertson  .         .         .     655 

— —  9. And  it  makes  no  difference  that  the  policies  were  effected 

under  a  commission  del  credere,    Houstoun  v.  Bordenave        .         .         .     657 

10.  Lien  where  no  notice  of  agency. — If  A.  employs  B.  to 

effect  a  policy  of  insurance  for  his  benefit,  and  B.  without  A.'s  knowledge 
employs  C.  to  effect  the  policy,  representing  himself  to  C.  as  the  principal ; 
C.  has  a  lien  on  the  policy  as  against  A.,  for  the  general  balance  due  to  nim 
from  B.     Westwood  v.  Bell 800 
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INSURANCE  (MARINE) — 11.  Concealment. — Insurance  "on  goods 

per  Nancy ; premium  ten  guineas  per  cent.,  to  return  5  per  cent,  for 

convoy  and  arrival." 

By  instructions  to  make  insurance,  and  a  representation  in  these  terms,  the 
underwriter  is  made  to  believe  that  there  is  a  chance  of  the  vessel's  sailing 
with  convoy,  and  that  he  undertakes  an  alternative  risk.  The  insurers 
knew  at  the  time  that  the  vessel  was  to  be  a  running  ship,  and,  before  the 
last  insurance  was  effected,  that  she  had,  in  fact,  sailed  without  convoy,  but 
did  not  communicate  these  facts  to  the  underwriters.  Held  to  be  a  conceal- 
ment of  fact  material  to  the  risk,  and  that  the  policies  were  void.  Reid  v. 
Harvey 38 

12.  Damage  by  rats. — A  loss  arising  from  rats  eating  holes  in  the 

ship's  bottom  is  not  within  the  perils  insured  against  by  the  common  form  of 
a  policy  of  insurance.     Hunter  v.  Potts 776 

13.  Deck  cargo. — Policy  "  on  forty  carboys  of  vitriol."    They  were 

carefully  stowed  on  deck,  but  caught  fire,'and  were  necessarily  thrown  over- 
board. Carboys  of  vitriol  are  sometimes  stowed  on  the  deck,  and  sometimes 
bedded  in  sand  in  the  hold,  where  they  are  considered  safer :  Held,  that  the 
underwriters  were  liable,  although  there  was  no  communication  to  them  that 
the  carboys  were  to  be  stowed  on  deck.     Da  Costa  v.  Edmunds      .         .     763 

14.  Deviation — Return  of  premium. — Where  there  is  an  insur- 
ance on  freight,  if  the  ship  be  chartered  for  the  voyage,  and  is  guilty  of  a 
deviation  after  sailing  upon  it  and  before  any  goods  are  loaded,  the  assured 
are  not  entitled  to  any  return  of  premium  for  snort  interest.     Moses  v.  Pratt 

794 

15.  Deviation  to  avoid  seizure — Where  warranty  against 

seizure  in  port. — Where  a  policy  of  insurance  contains  a  warranty  against 
seizure  in  port,  if  the  ship,  to  avoid  such  seizure,  runs  to  sea  before  she  is 
properly  loaded,  and  is,  in  consequence,  obliged  to  go  to  a  port  out  of  the 
course  of  the  voyage  insured,  the  underwriters  are  not  liable  for  a  subse- 
quent loss.     O'Reilly  v.  Royal  Exchange  Assurance         ....     786 

16.  Where  no  warranty  against   seizure  in  port. — But 

where  a  policy  of  insurance  contains  no  warranty  against  seizure  in  port, 
the  underwriters  are  liable.     O'Reilly  v.  Gonne 788 

17.  General  average. — Where  a  ship  in  the  course  of  her  voyage 

was  run  foul  of  by  another  ship  and  damaged,  and  the"  captain  was  in  conse- 

Suenco  obliged  to  cut  away  part  of  the  rigging  and  to  return  to  port  to  repair 
tie  damage  and  cutting  away,  without  which  the  ship  could  not  have  prose- 
cuted her  voyage,  or  safely  kept  the  sea.  Held,  that  the  expenses  of  repairs, 
so  far  as  they  were  absolutely  necessary  to  enable  the  ship  to  prosecute  the 
voyage,  but  no  further,  and  of  unloading  the  goods  for  the  purpose  of  making 
the  repairs,  were  a  general  average.     Plummer  v.  Wildman  .         .         .     334 

18.  The  wages  and  provisions  of  the  crew,  while  a  ship  remained 

in  port,  whither  she  was  compelled  to  go  in  order  to  repair  a  damage  occa- 
Hionod  by  tempest,  wore  held  not  to  be  the  subject  of  general  average ;  nor 
the  expenses  of  such  repair ;  nor  the  wages  and  provisions  of  the  crew  during 
her  detention  in  port,  to  which  she  returned,  and  was  detained  there,  on 
account  of  adverse  winds  and  tempest ;  nor  the  damage  occasioned  to  the 
ship  and  tackle,  by  standing  out  to  sea  with  a  press  of  sail  in  tempestuous 
weather,  which  press  of  sail  was  necessary  for  that  purpose,  in  order  to 
avoid  un  impending  peril  of  being  driven  on  shore  and  stranded. 

Tho  insurer  of  goods  to  a  foreign  country  is  not  liable  to  indemnify  the 
assured  (a  subject  of  that  country),  who  is  obliged  by  the  decree  of  a  court 
there,  to  pay  contribution  to  a  general  average,  which  by  the  law  of  this 
country  could  not  have  been  demanded,  where  it  does  not  appear  that  the 
parties  contracted  upon  the  footing  of  some  usage  among  merchants,  obtain- 
ing in  tho  foreign  country,  to  treat  the  same  as  general  average.  Power  v. 
Whitmore 416 
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INSURANCE  (MABINE)— 19.  General  average --Ammunition 
used  for  defence  of  ship. — The  expenditure  of  ammunition  in  resisting 
capture  by  a  privateer,  the  damage  done  to  the  ship  in  the  combat,  and  the 
expense  of  curing  the  wounded  sailors,  are  not  the  subject  of  general  average 
by  the  law  of  England.     Taylor  v.  Curtis 666 

20.  Partial  loss  converted  into  total  loss  by  act  of  master. 

— Held  that  the  underwriters  on  goods  insured  from  London  to  Demarara 
were  only  liable  for  an  average  loss,  where  the  ship,  being  captured  and  re- 
captured, was  sent  into  St.  Thomas's  stripped  of  all  her  hands,  and  the 
captain  not  being  able  on  his  arrival  there  to  procure  a  fresh  crew,  or  to  raise 
money  to  pay  the  salvage,  immediately  sold  tne  ship  and  cargo,  and  broke  up 
the  adventure.     Underwood  v.  Robertson 760 

21.  Interest  of  assured— Holder  of  bill  given  for  supplies 

for  ship's  use. — The  master  of  a  ship  drew  a  bill  on  his  owners  for  supplies 
for  the  ship,  and  wrote  on  the  bill,  "If  this  be  not  honoured,  the  holder  will 
insure  the  amount,  and  place  the  premium  to  the  drawer's  account."  The  bill 
being  dishonoured,  the  holder  insured  the  ship  for  throe  months,  and  declared 
interest  in  the  bill,  which  was  to  be  sufficient  proof  of  interest.  The  ship  was 
lost  after  the  three  months  :  Held  that  the  holder  of  the  bill  was  authorized 
to  insure  for  his  own  benefit,  and  was  warranted  in  insuring  for  three  months, 
and  that  he  might  recover  the  premium  against  the  drawer.  Tasker  v. 
Scott 608 

22.  Licence  to  trade. — The  assured  were  held  not  entitled  to  a  re- 
turn of  premium  upon  a  policy  at  and  from  a  place  where  the  limits  of  the 
South  Sea  Company's  charter,  the  ship  being  without  a  licence  from  the  S.  S. 
Company  at  the  commencement  of  the  risk,  and  up  to  the  time  of  her  loss, 
although  the  assured  procured  a  licence  as  soon  as  they  could,  and  before 
they  knew  of  her  loss,  and  the  licence  was  made  to  relate  to  a  time  antece- 
dent to  the  loss.     Cowie  v.  Barber 368 

23. May  protect  property  of  alien  enemy. — A  licence  granted 

upon  the  representation  of  W.  V.  on  behalf  of  different  British  merchants  for 
permitting  a  ship  (by  name)  to  proceed  under  any  colours,  except  the  French, 
with  a  cargo  of  such  goods  as  were  permitted  by  an  order  in  council  to  be 
exported  from  London  to  any  ports  within  certain  limits,  the  whole  of  the 
country  within  those  limits  being  in  hostility  with  this  country,  was  held  to 
protect  the  property  of  an  alien  enemy  residing  in  the  hostile  country, 
shipped  on  his  account  in  this  country  ;  and  therefore  an  insurance  for  his 
benefit  was  held  legal.     Hullman  v.  Whitmore.     Hullman  v.  Scott        .     283 

24.  Shipment  of  prohibited  goods  in  excess  of  quantity 

authorized  in  licence. — Where  an  assured,  licensed  to  export  150  barrels 
of  gunpowder,  which  was  prohibited  by  proclamation  pursuant  to  Acts  of 
Parliament,  exported  300  barrels :  Held  that  he  might  recover  against  the 
underwriter  the  value  of  the  150  barrels  licensed.     Ktir  v.  Andradt     .    ti60 

25.  Master  must  use  his  discretion  as  to  repairs  to  ship. — If, 

pending  an  insurance  on  freight,  and  a  cargo  shipped,  the  vessel  becomes 
incapable  of  bringing  the  cargo  home,  the  master  is  bound,  or  not  bound,  to 
repair  her,  and  earn  what  he  can  on  the  homeward  voyage,  as  a  salvage  for 
the  underwriters  on  freight,  according  as  a  prudent  owner,  having  regard  to 
the  state  of  his  ship,  but  without  reference  to  any  insurance  on  the  freight, 
would  pursue  or  not  pursue  that  course  for  his  own  advantage.  Green  v. 
Boyal  Exchange  Assurance  Company 571 

26.  Representation  as  to  time  of  sailing. — A.  a  merchant  in 

London,  having  an  order  from  B.  a  merchant  in  Perth,  for  goods  to  bo 
shipped  from  London  for  Dundee,  sends  the  goods  to  the  wharf  on  Saturday 
24tn  Feb.,  and  they  are  accordingly  shipped  on  board  the  K.,  which  sailed 
on  the  day  following  (25th).     A.  does  not  send  the  invoice  until  the  27th,  so 
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leaving  it  to  be  inferred  that  they  were  not  sent  to  the  wharf  until  that  day, 
and  that  the  sea  risk  would  not  commence  until  the  1st  of  March,  when  the 
next  vessel  (which  was  an  armed  vessel)  was  to  sail.  In  an  action  by  A. 
against  B.  for  the  price  of  the  goods,  held  that  since,  if  B.  had  insured  upon 
the  representation  made  by  A.,  the  insurance  would  have  been  invalid,  A. 
made  himself,  in  effect,  insurer  of  the  goods ;  and,  the  goods  having  been 
lost  by  capture,  could  not  recover  the  price  from  B.    Arnot  v.  Stewart .     123 

INSURANCE  (MARINE)— 27.  Seizure  by  neutral  State.— The 
seizure  and  sale  of  a  vessel  by  a  neutral  state,  no  sentence  of  condemna- 
tion by  any  competent  Court  being  shewn,  does  not  change  the  property. 

Therefore,  wher-j  in  such  a  case  the  master  had  re-purchased  the  vessel, 
though  he  acted  without  authority  from  the  assured,  who  refused  to  accept 
the  ship  or  repay  him  the  price,  the  assured  who  had  not  abandoned,  was  not 
permitted  to  recover  for  a  total  loss.     Wilson  v.  Forster        .        .        .     560 

— —  28.  "  Stranding." — The  striking  of  a  ship  on  a  rock,  where  she 
remained  a  minute  and  a  half,  and  was  laid  on  her  beam  ends,  was  held  not 
to  constitute  a  stranding  within  the  meaning  of  that  term  in  a  policy  of 
assurance.     M'Douyle  v.  The  Royal  Exchange  Assurance  Company  .     532 

29.  Through  neglect  of  pilot. — Where  a  ship,  being  under 

conduct  of  a  pilot,  in  her  course  up  the  river  to  Liverpool,  was,  against  the 
advice  of  the  master,  fastened  at  the  pier  of  the  dock-basin,  by  a  rope  to  the 
shore,  and  left  there,  and  she  took  the  ground,  and  when  the  tide  left  her, 
fell  over  on  her  aide  and  bilged,  in  consequence  of  which  when  the  tide  rose 
she  filled  with  water,  and  the  goods  were  wetted  and  damaged :  Held,  that 
this  was  a  stranding  to  entitle  the  assured  to  recover  for  an  average  loss 
upon  the  goods.     Carruthers  v.  Sydebotham 392 

30.  Valued  policy — Valuation  not   amounting   to    complete 

indemnity.— Iii  an  action  on  a  valued  policy,  it  is  no  defence  to  prove  that 
the  assured  have  received  the  amount  of  the  valuation  in  this  policy  from 
the  underwriters  on  another  policy,  if  the  subject  matter  insured  be  proved 
to  be  of  a  value  equal  to  the  sum  received  and  that  sought  to  be  recovered. 
Bousfield  v.  Barnes 780 

31.  Warranty    of  seaworthiness. — Ship    sails,    and    soon    after 

encounters  a  storm,  becomes  leaky,  puts  back,  and  is  found  on  survey  to  be 
materially  decayed,  and  damage  discovered,  which  could  not  be  fairly  con- 
sidered as  the  effect  of  the  storm.  Held,  that  the  ship  was  not  seaworthy 
wiion  she  sailed  on  the  voyage  insured.     Douglas  v.  Scougall        .        .      69 

32.  Warranty  to  sail  by  particular  day. — A  policy  of  assur- 
ance on  freight  and  goods,  per  ship  named,  at  and  from  P.  to  L.,  warranted 
to  sail  on  or  about  the  28th  October,  and  on  the  26th  the  ship  dropped  down 
from  P.  with  an  incomplete  crew  for  the  voyage,  and  on  the  28th  reached 
Q.,  which  was  the  nearest  place  where  she  could  obtain  a  clearance,  and 
there  completed  her  crew,  and  on  the  29th  obtained  her  clearance,  and  sailed 
the  next  day.  Held,  that  the  dropping  down  from  P.  to  Q.  on  the  26th  was 
not  a  compliance  with  the  warranty.     Bidsdale  v.  Newnham  .         .     327 

33. Policy  of  assurance  on  ship  at  and  from  M.  to  the  ship's 

port  of  discharge  in  England,  warrant  to  depart  on  or  before  a  particular 
day.  Held,  that  this  warranty  required  not  only  that  the  ship  should  set 
sau  on  the  voyage,  but  that  she  should  be  out  of  the  port  on  or  before  the 
day ;  and  therefore  where  she  set  sail  before  the  day,  but  was  detained  within 
the  harbour  by  adverse  winds  until  after  the  day,  this  was  not  a  compliance 
with  the  warranty.    Moir  v.  The  Royal  Exchange  Assurance  Company    .     330 

INTERNATIONAL  LAW— Alien  enemy— Action  on  bill  of  ex- 
change by.    See  Bill  of  Exchange,  1,  2. 
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JURISDICTION — 1.  Of  Court  of  Chancery  to  entertain  questions 
relating1  to  shipping. — The  Court  of  Admiralty  is  open  all  the  year  round 
to  applications  by  part-owners  to  restrain  the  sailing  of  ships  without  their 
consent,  until  security  given  to  the  amount  of  the  respective  shares.  But 
where  the  shares  are  not  ascertained,  that  Court  has  no  jurisdiction ;  and,  in 
such  case  the  Court  of  Chancery  will  exercise  a  concurrent  jurisdiction,  by 
injunction,  to  restrain  the  sailing  of  a  ship  until  the  share  of  the  party 
complaining  shall  be  ascertained,  and  security  given  to  the  amount  of  it. 
Haly  v.  Goodson 145 

2.  To  ascertain  boundaries. — The  Court  will  not  grant  a  commis- 
sion to  ascertain  boundaries  unless  the  confusion  has  arisen  from  some 
misconduct  on  the  part  of  the  defendant  or  of  those  under  whom  he  claims. 
Speer  v.  Crawter 191 

And  see  Poor  Law,  1. 
LANDLORD  AND  TENANT — 1.  Covenant  not  to  assign  not 
broken  by  assignment  by  assignees  in  bankruptcy.— Demise  lor  years 
to  S.,  and  S.  covenants  that  he,  his  executors,  administrators,  or  assigns, 
would  not  assign  the  indenture,  or  his  or  their  interest  therein,  or  assign  the 
premises  to  any  person  whatsoever,  without  consent  in  writing  of  lessor. 
Proviso  that  in  case  S.,  his  executors,  administrators,  or  assigns,  should  part 
with  his  or  their  interest  contrary  to  his  covenant  that  lessor  might  re-enter. 
S.  deposited  the  lease  as  a  security  for  money  borrowed,  and  became  bank- 
rupt, and  the  lease  was  sold  by  direction  of  the  Chancellor  to  pay  that  debt. 
Held  that  the  assignees  under  the  commission  might  assign  the  lease  to  the 
vendee  without  consent  of  lessor.     Dee  d.  Ooodbehere  v.  lievan       .         .     293 

2.  "  Hereinafter." — Lessee  covenants  with  lessor  that  he  will 

pay  the  rent,  and  will  not  assign  without  leave  of  lessor,  provided  that  if  the 
rent  be  in  arrear,  or  if  all  or  any  of  the  covenants  "  hereinafter  "  contained 
on  the  part  of  lessee  shall  be  broken,  it  shall  be  lawful  for  lessor  to  re-enter. 
There  were  no  covenants  on  the  part  of  lessee  after  the  proviso,  but  only  a 
covenant  by  lessor  that  lessee  paying,  &c.  and  performing  all  and  every  the 
covenants  hereinbefore  contained  on  his  part  to  be  performed,  &c.  should 
quietly  enjoy  :  Held,  that  lessor  could  not  re-enter  for  breach  of  the  cove- 
nant not  to  assign,  for  the  proviso  is  restrained  by  the  word  "  hereinafter  " 
to  subsequent  covenants,  and  though  there  were  none  such,  yet  the  Court 
could  not  reject  the  word.     Doe  d.  Spencer  v.  Godwin    ....    463 

3.  To  give  tenant  option  of  purchase. — A  lessor  possessed 

of  considerable  freehold  and  leasehold  property  lying  together,  covenanted  in 
a  lease  of  parcel,  that  if  he,  his  heirs  or  assigns,  should,  during  the  term, 
have  any  advantageous  offer  for  the  disposing  of  a  certain  adjoining  freehold 
parcel,  he,  the  lessor,  his  heirs  or  assigns,  should  not  dispose  of  the  same 
without  previously  making  an  offer  of  that  parcel  to  the  lessee,  his  executors, 
administrators,  or  assigns,  at  five  per  cent,  less  than  that  offer.  The  lessor 
sold  his  entire  property,  including  the  demised  land  and  the  adjoining  parcel, 
for  an  entire  consideration  in  one  entire  contract,  without  offering  the  parcel 
to  the  covenantee :  Held  that  this  was  no  breach  of  the  covenant.  Collison 
v.  Leitsom 605 

4.  Ejectment—  Defence  of   third    person  to  action. — A  third 

person  cannot  defend  as  landlord  upon  the  trial  of  an  ejectment,  where  it 
appears  that  the  tenant  in  possession  came  in  as  tenant  to  lessor  of  plaintiff, 
and  paid  rent  to  him,  under  an  agreement  that  has  expired.  Doe  d.  Knight 
v.  Smythe 486 

5.  Payment  of  rent  to  person  having  prior  charge  on  land 

is  a  good  discharge  to  tenant. — The  payment  by  a  tenant,  under 
threat  of  distress,  of  an  arrear  due  on  an  annuity  or  rent-charge  with  power 
of  distress,  paramount  to  the  landlord's  title,  is  a  good  payment  to  the  land- 
lord.    Taylor  v.  Zamira 668 
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LANDLORD  AND  TENANT. —6.  Specific  performance  of  agree- 
ment for  lease. — Agreement  in  writing  in  1800,  between  A.  and  B.  for  a 
loose  to  B.  of  a  farm  belonging  to  A.,  for  three  lives  generally,  no  particular 
lives  being  named.  C.  purchases  the  farm  from  A.,  subject  to  the  agree- 
ment, and  receives  rent  from  B.,  who  occupied  the  farm  under  the  agreement 
till  1808,  when  B.  discontinued  the  payment  of  rent,  because  C,  who  had 
not  seen  the  agreement  till  1807,  then  refused  to  perform  it.  Bill  by  B.  in 
1809,  for  a  specific  performance,  naming  the  lives  of  three  of  the  tenant's 
children,  and  decreed  accordingly,  with  some  variations  respecting  the  per- 
formance of  previous  conditions  by  the  tenant.   Lord  Kensington  v.  Phillips  96 

7.  Tenant  holding  over  after  expiration  of  lease — Implied 

liability  under  old  covenants. — If  after  the  expiration  of  a  written  lease 
containing  a  covenant  by  the  tenant  to  keep  the  premises  in  repair,  he 
verbally  agrees  to  hold  over,  paying  an  additional  rent,  nothing  more  being 
expressed  between  the  parties  respecting  the  terms  of  the  new  tenancy,  he  is 
presumed  to  hold  under  the  covenants  of  the  former  lease,  as  far  as  they  are 
applicable  to  his  new  situation ;  and  if  the  premises  are  afterwards  burnt 
down  by  accidental  fire,  he  is  bound  to  rebuild  them. 

If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  premises  in  repair, 
and  a  covenant  to  insure  them  for  a  specific  sum  against  fire; —on  their 
being  burnt  down,  his  liability  on  the  former  covenant  is  not  limited  to  the 
amount  of  the  sum  to  be  insured  under  the  latter.    Digby  v.  Atkinson  .     792 

LEASE.     See  Landlord  and  Tenant ;  Vendor  and  Purchaser,  3. 

LIBEL.     See  Defamation. 

LIEN — Shipwright  has  no  lien  for  repairs  to  ship. — A  shipwright 
in  the  river  Thames  has  no  lien  on  a  ship  taken  into  his  dock  to  be  repaired, 
without  an  express  agreement  for  that  purpose — credit  being  given  Dy  the 
usage  of  trade  to  the  owner  of  the  ship  for  the  repairs.    Raitt  v.  Mitchell   765 

And  see  Auctioneer ;  Insurance  (Marine),  10;  Ship,  9. 

LUNACY — Allowance  to  relatives  of  lunatic. — Practice  of  making 
an  allowance  to  the  immediate  relatives  of  a  lunatic,  other  than  those  whom 
the  lunatic  would  be  bound  to  provide  for  by  law,  extended  to  the  case  of 
brothers  and  sisters  and  their  children,  and  founded  not  on  any  supposed 
interest  in  the  property,  which  cannot  exist  during  the  lunatic's  life-time, 
but  upon  the  principle  that  the  Court  will  act  as  it  is  probable  the  lunatic 
himself  would  have  acted  if  of  sound  mind.  The  amount  and  proportions 
of  such  an  allowance  are,  therefore,  entirely  in  the  discretion  of  the  Court. 
Ex  parte  Whitbread,  Re  Hinde 148 

MANDAMUS.     See  Copyhold,  2 ;  and  Evidence,  3. 

MANOR.     See  Copyhold. 

MARRTAQE — In  assumed  name.— A  marriage  by  licence,  not  in  the 
man's  real  name,  but  in  the  name  which  he  had  assumed  because  he  had 
deserted,  he  being  known  by  that  name  only  in  the  place  where  he  lodged 
and  was  married,  and  where  he  had  resided  sixteen  weeks,  was  held  a  valid 
marriage.     R.  v.  The  Inhabitants  of  Burton-upon- Trent        .         .         .     350 

MISTAKE— In  deed. — The  Court  will  reform  a  deed,  entered  into  under 
a  previous  agreement,  by  ordering  a  fresh  conveyance  to  be  executed,  from 
which  a  covenant,  which  does  not  carry  out  the  intention  of  the  covenantor 
at  the  time  of  the  agreement,  will  be  directed  to  be  expunged ;  such  covenant 
had  in  fact  been  inserted  by  the  plaintiff's  attorney,  without  express  authority 
from  or  consultation  with  the  plaintiff.     Rob  v.  Butterwick    .        .        .     754 

MONEY  PAID — 1.  Under  mistake  of  facts — Recovery  of  difference 
in  action  against  agent. — Where  defendant  received  from  his  principal 
abroad  a  bar  of  silver,  and  took  it  to  plaintiffs,  who  melted  it,  and  sent  a 
piece  to  an  assayor  to  be  assayed  at  defendant's  expense,  and  paid  a  prioe 
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for  the  bar  to  defendant,  as  for  the  number  of  ounces  of  silver  which  by  the 
assay  it  was  calculated  to  contain,  which  number  was  afterwards  discovered 
to  exceed  the  true  number:  Held  that  plaintiffs  might,  in  an  action  for 
money  had  and  received,  retain  a  verdict  for  the  difference  between  the 
amount  paid,  and  that  which  would  have  been  paid  on  a  true  assay.  Cox  v. 
Prentice 288 

MONET  PAID — 2.  One  joint  contractor,  who  pays  money  for  another 
under  an  equitable  claim,  may  recover  it  from  the  other  as  money  paid  to 
his  use.     Huttan  v.  Eyre 619 

3.  On  account  of  forged  bill.     See  Bill  of  Exchange,  5. 

And  see  Ship,  10. 

MORTGAGE — 1.  Mortgagee  holding  over  after  payment  of  sum 
due.— Mortgagee  in  possession  holding  over,  after  payment  of  his  principal 
and  interest,  charged  with  the  balance,  and  interest.     Quarrell  v.  Beckford 

214 

2.  A  mortgagee  has  no  right  to  shew  the  title  of  his  mortgagor. 

Lambert  v.  Rogers 204 

MORTGAGOR  AND  MORTGAGEE.     See  Undue  Influence,  1. 

MORTMAIN— Statute  of,  does  not  extend  to  Colonies.     See  Colony. 

NAVY — Carrying  treasure  on  freight.     See  Ship,  8. 

NE  EXEAT  REGNO— Unascertained  balance  due  from  civil  servant 
who  has  neglected  to  render  accounts. — The  Court  will  grant  an  order 
in  the  nature  of  the  writ  ne  exeat  regno,  against  an  accountant  of  the  Crown, 
sworn  to  be  about  to  leave  the  kingdom  without  having  rendered  his  accounts ; 
although  no  precise  sum  be  sworn  to  by  the  affidavit  made  to  support  the 
motion,  as  being  the  amount  in  value  of  the  stores  unaccounted  for.  But 
they  will  exercise  a  discretion  as  to  the  amount  for  which  they  will  exact 
sureties,  and  will  require  notice  of  the  order  to  be  given  before  the  attachment 
shall  issue.     A.-G.  v.  Mucklow 724 

NEGLIGENCE — Road  trustees  —  Rubbish  left  upon  unlighted 
road. — The  trustees  of  a  public  road,  who  were  empowered  and  required  by 
Act  of  Parliament  to  place  lamps  along  the  road,  if  they  should  think  neces- 
sary, and  to  make  contracts  for  the  cleansing  of  the  road,  and  to  take  a  night- 
toll  for  the  purpose  of  enabling  them  to  light  and  watch  the  same,  were  held 
not  liable  in  an  action  upon  the  case  for  an  injury  suffered  by  an  individual 
in  crossing  the  road  at  night  without  any  lights,  by  falling  over  a  heap 
of  scrapings,  left  on  the  roadside,  after  cleansing  the  road.  Harris  v. 
Baker 370 

NUISANCE — Exposure  of  child  suffering  from  infectious  disease. — 
A  person  may  be  indicted  for  unlawfully  and  injuriously  carrying  a  child 
infected  with  the  small- pox  along  a  public  highway,  in  which*  persons  are 
passing,  and  near  to  the  habitations  of  the  King's  subjects.  R.  v.  Vantan- 
dillo,  389 ;  R.  v.  Burnett 468 

OFFICER — Action  against — Limitation  of  time. — In  trespass  against 
the  adjutant  of  a  regiment  of  local  militia  for  arresting  and  imprisoning  a 
serjeant  in  the  same  regiment,  upon  a  charge  of  unsoldier-like  conduct  in 
exciting  disobedience  and  mutiny,  it  is  a  good  defence  upon  the  general  issue 
that  the  action  was  not  brought  within  six  months  after  the  fact  committed ; 
but  if  the  imprisonment  is  continued  by  defendant,  in  pursuance  of  orders 
from  the  commanding  officer  of  the  regiment,  to  a  period  within  six  months, 
the  action  lies  unless  the  continuance  of  it  be  justifiable  on  the  part  of  the 
commanding  officer. 

Such  continuance  was  held  to  be  justifiable  where  it  was  in  order  to 
bring  plaintiff  to  a  general  court-martial  for  uttering  words  in  the  presence 
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PRACTICE — 4.  Judgment.— Where  entire  judgment  is  given  for  the 
plaintiff  on  two  count**  one  of  which  is  bad,  the  Court  may  reverse  it  as  to 
the  first,  and  affirm  it  as  to  the  second  oount    Everard  v.  Puterson       .     701 

d.  New  trial — Misdirection. — If  the  plaintiff's  counsel  acquiesces 

in  the  Judge's  ruling  at  the  trial,  whereby  the  defendant  takes  a  verdict 
without  going  into  his  case,  the  plaintiff  will  not  be  afterwards  permitted  to 
move  for  a  new  trial  on  the  ground  of  a  misdirection.    Robinson  v.  Cook. 

624 

6.  Parties  in  action  for  tort. — Tort-feasors  who  unite  in  an 

injurious  act  may  be  sued  singly.    Sutton  v.  Clarke      ....     563 

7.  Production  of  deeds. — Motion,  on  the  part  of  a  plaintiff,  for  the 

production  of  a  deed  alleged  to  be  in  possession  of  the  defendant  as  tenant  in 
common  with  the  plaintiff,  refused,  it  appearing  by  the  answer  that  the 
defendant  had  sold  his  share,  and  was  in  possession  of  the  deed  in  question 
only  as  mortgagee  to  the  purchaser.     Lambert  v.  Rogers  .         .      204 

8.  Quo  warranto — Leave  to   amend  insufficient  affidavit. — 

Upon  an  application  for  a  quo  warranto  information,  suggesting  that  the 
defendants  were  elected  contrary  to  the  provisions  of  a  particular  charter,  the 
affidavit  must  state  that  the  charter  was  accepted,  or  that  the  usage  had  been 
in  conformity  to  the  charter.  Held,  that  an  affidavit  omitting  so  to  state  waa 
bad,  and  leave  refused  to  amend  it.     R.  v.  Barzey         ....     4j3 

9.  Security  for  costs. — Security  for  costs  is  not  exacted  so  long  as 

the  plaintiff  remains  in  this  country.     Ciragno  v.  Hassan     .        .        .     669 

^—  10.  The  Court  will  not  compel  a  defendant  resident  abroad  to 

give  security  for  costs,  as  the  price  of  compelling  the  plaintiff,  also  resident 
abroad,  to  give  the  defendant  security  for  costs.     Baxter  v.  Morgan      .     628 

11.  Sequestration. — Commissioners  under  a  writ  of  sequestration 

have  authority  to  break  open  doors  in  discharge  of  their  office,  by  comparison 
with  the  proceeding  under  a  commission  of  rebellion.  Lowten  v.  The  Mayor 
of  Colchester 187 

12.  Stay  of  proceedings — This  Court  will  not  stay  proceedings  in 

an  action  commenced  here,  to  abide  the  event  of  an  action  in  the  Mayor's 
Court,  where  it  is  sought  to  try  in  a  foreign  attachment  the  title  to  the  same 
property  which  is  in  suit  here.     Smidt  v.  Ogle 575 

13.  Writ— Variance  in  copy. — A  variance  in  the  body  of  the  copy 

of  process  from  the  writ  itself  is  fatal  and  subversive  of  the  process  and  sub- 
sequent proceedings.     Morris  v.  Herbert 707 

And  see  Executor,  2. 
PRINCIPAL  AND  AGENT— 1.  Fraud  on  principal— Principal's 
rights  against  assignees  of  insolvent  agent. — Where  a  draft  for  money 
was  entrusted  to  a  broker  to  buy  exchequer  bills  for  his  principal,  and  the 
broker  received  the  money  and  misapplied  it  by  purchasing  American  stock 
and  bullion,  intending  to  abscond  with  it  and  go  to  America,  and  did  accord- 
ingly abscond,  but  was  taken  before  he  quitted  England,  and  thereupon 
surrendered  to  the  principal  the  securities  for  the  American  stock  and  the 
bullion,  who  sold  the  whole  and  received  the  proceeds :  Held,  that  the  prin- 
cipal was  entitled  to  withhold  the  proceeds  from  the  assignees  of  the  broker, 
who  became  bankrupt  on  the  day  on  which  he  so  received  and  misapplied  the 
money.     Taylor  v.  Plumer 361 

2.  Negligence  of  insurance  broker.    See  Insurance  (Marine),  6. 

And  see  Money  Paid,  1. 

PRINCIPAL  AND  SURETY— Replevin  bond— Giving  time  to 
plaintiff. — A  defendant  in  replevin  does  not,  by  giving  time  to  the  plaintiff 
in  replevin,  discharge  the  sureties  in  the  replevin  bond.   Moore  v.  Bowmaker. 

628 
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QUO  WARRANTO.    See  Practice,  8. 

•RATE.     See  Poor  Law,  3. 

REMOTENESS.     See  Will,  15. 

RIOT — Hundred  not  liable  for  damage  unless  there  ia  intention  to 
demolish  building. — To  render  the  hundred  liable  on  the  Itiot  Act  for 
partial  damage  done  to  a  house,  the  rioters  must  have  begun  to  demolish  it 
with  the  intention  of  actually  deinulishing  it,  if  not  interrupted.  Lord  King 
v.  Chambers 806 

RIVER — Obstruction  of— Particular  damage. — Where  plaintiff  de- 
clared that  before  and  at  the  time  of  committing  t  e  grievance,  he  was 
navigating  his  barges  laden  with  goods  along  a  public  navi«*  ible  creek,  and 
that  defendant  wrongfully  moored  a  barge  across,  and  kept  the  same  so 
moored,  and  thereby  obstructed  the  public  navigable  creek,  and  prevented 
the  plaintiff  from  navigating  his  barges  so  laden,  per  quod  plaintiff  was 
obliged  to  convey  his  goods  a  great  dist  ince  over  land,  and  was  put  to  trouble 
and  expense  in  the  carriage  of  his  goods  over  land.  Held,  tltat  this  was  such 
a  special  damage  for  which  an  action  upon  the  case  would  lie.    Rose  v.  Mihs 

405 

ROAD — Personal  liability  of  trustees  for  funds  raised  to  complete 
work. — Certain  of  the  trustees  under  an  Act  of  Parliament  for  making  a 
road,  the  fund  provided  by  the  Act  being  neither  suttit  ient  nor  available  for 
the  object  until  the  completion  of  the  road,  rai.-e  money  on  their  personal 
credit  to  carry  on  the  work,  and  afterwards  brin^  an  action  against  the 
other  trustees  who  had  attended  any  of  the  meetings  for  payment  of  an 
equal  proportion  each  of  the  whole  expense  of  the  road,  or  at  least  for  a 
proportion  of  the  expense  authorized  at  the  meeting  or  meetings  which  thoy 
attended.  It  was  decided  on  a  previous  appeal  to  the  House  of  Lords  that 
the  mere  fact  of  presence  at  meetings  did  not  constitute  a  primd  facte  ground 
of  personal  liability.  Held,  by  the  Court  of  Sessi  >n  and  a  mimed  by  the 
House  of  Lfrds,  that  only  those  trustees  who  signed  contracts  were  par- 
sonally  liable  for  a  proportion  of  the  expense  of  such  o. .tracts  as  they  signed. 
Higgins  v.  Livingstone 85 

And  see  Negligence. 
SALE  OF  GOODS.     See  Goods,  Sale  of. 
SEaiTESTRATION.     See  Practice,  11. 

SET-OFF.     See  Goods,  Sale  of,  2,  and  Insurance  (Marine),  5. 
SETTLEMENT  (MARRIAGE).     See  Surety. 
(VOLUNTARY).     See  Vendor  and  Purchaser,  8. 

SHERIFF — 1.  Attachment  for  contempt. — Where  an  order  for  a  mes- 
senger has  been  issued  against  a  sheriff  for  contempt,  in  not  returning  an 
attachment  against  a  defendant  for  not  putting  in  his  answer  (other  attach- 
ments having  been  issued  before),  it  is  peremptory :  and  the  Court  will  not 
stay  the  order,  although  it  go  to  affect  a  sheriff  not  in  office  at  the  time  of 
the  alleged  original  neglect:  nor  will  they  consent  to  enlarge  the  time 
allowed  by  the  order. 

The  previous  order  to  the  High  Sheriff,  to  return  the  process,  may  be 
served  on  his  Under  Sheriff,  and  such  service  will  be  good.  Thomas  v. 
Matthias 747 

2.  Breaking  doors  of  stranger's  house. — A  sheriff  cannot  justify 

breaking  the  inner  doors  of  the  house  of  a  stranger,  upon  suspicion  that  a 
defendant  is  there,  to  search  for  him  in  order  to  arrest  him  on  ci\  il  process. 

Johnson  v.  Leigh 614 

3  H  2 
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SHERIFF — 3.  Poundage. — The  sheriff,  having  levied  under  fi.  fa.,  and 
received  the  money,  is  entitled  to  his  poundage,  as  against  the  per»ou  suin<£ 
out  the  execution,  although  the  execution  has  been  set  aside  for  irregularity 
(not  by  the  fault  of  the  sheriff),  and  the  money  has  been  returned  accordingly. 
Jlawttornev.  Wilkinson 455 

SHIP  AND  SHIPPING — 1.  Advertised  to  sail  on  particular 
voyage — Notice  of  alteration. — A  general  ship  having  been  advertised  for 
a  particular  voyage,  if  her  destination  is  in  any  respect  altered,  the  owner  is. 
bound  to  give  specific  notice  of  the  alteration  to  every  person  who  ships 
goods  on  board.    Peel  v.  Price 786 

2.  Charterer's  liability  to  contribute  to  salvage. — A  ship  was 

chartered  upon  a  voyage  out  and  home  at  21.  10«.  per  ton,  register  measure- 
ment, per  month,  2,500/.  to  be  paid  on  clearing  outwards,  the  like  sum  at 
the  end  of  twelve  months,  and  the  remainder  three  months  after  being 
reported  at  the  custom-house  on  her  return.  The  ship  delivered  her  outward 
cargo,  and  sailed  with  her  homeward  cargo,  and  was  captured  and  recaptured 
on  the  homeward  voyage.  Ship  and  cargo  were  sold  by  consent  of  all 
parties,  the  owner  and  charterers  having  respectively  made  claim  in  the 
Admiralty  Court  to  ship  and  goods,  where  restitution  was  decreed  to  them 
upon  payment  of  salvage :  Held,  that  the  charterers  (having  paid  the  two 
sums  of  2,500/.)  were  not  liable  to  contribute  to  the  shipowner  for  Falvage  in 
respect  of  their  goods,  where  the  proceeds  of  the  goods  fell  short  of  the  sum 
due  for  the  residue  of  the  freight,  but  that  the  shipowner  in  respect  of  the 
freight  was  liable  to  the  whole  salvaga ;  and  the  charterers  having  paid  such 
contribution  out  of  the  proceeds  of  the  goods,  under  a  security  given  by  them 
for  payment  of  the  salvage,  with  the  assent  of  the  shipowner  as  far  as  his 
liability  was  concerned:  Held,  that  they  mis;ht  set  it  off  in  an  action  of 
covenant  by  the  owner  for  the  residue  of  the  freight.     Cox  v.  May       .    422 

3.  Demurrage — Notice  of  arrival. — Where  a  bill  of  lading  of 

goods  by  a  general  ship  deliverable  to  order,  contains  a  stipulation  that  all 
the  goods  are  to  be  taken  out  in  a  certain  number  of  days  after  arrival,  or 
to  pay  demurrage,  the  indorsee  of  the  bill  of  lading  who  takes  out  the  goods 
is  liable  for  demurrage  from  the  expiration  of  the  lay  days  calculated  from 
thf»  arrival  of  the  ship,  without  receiving  any  notice  of  that  event. 

Where  there  is  such  a  bill  of  lading,  if  there  be  any  inaccuracy  in  the 
entry  of  the  ship's  name  at  the  custom- houee,  whereby  the  owner  of  the 
goods  was  deprived  of  the  usual  means  of  being  informed  of  the  ship's 
arrival,  demurrage  cannot  be  recovered.    Harman  v.  Clarke         .        .     768 

4.  Although  by  the  bill  of  lading  the  goods  are  deliverable  to 

merchants  in  London,  whose  residence  is  well  kuown,  no  notice  to  them  of 
the  nhip's  arrival  is  necessary  to  render  them  liable  for  demurrage.  Barman 
v.  Matd 770 

5.  Where    special  order  to  land   goods   required. — The 

consignee  of  a  particular  parcel  of  goods  by  a  general  ship,  is  liable  to  the 
owner  for  not  taking  them  from  the  ship  in  a  reasonable  time,  although 
the  delay  arose  from  the  necessity  for  an  order  from  the  Treasury  to  land 
the*e  goods,  which  the  consignee  used  the  utmost  diligence  to  obtain.  H  ill 
v.  Idle 797 

— —  6.  Delay  due  to  unavoidable  circumstances.— Where  there  is 
a  stipulation  in  a  charter-party,  that  a  certain  number  of  running  days 
shall  be  allowed  for  loading  the  ship,  the  freighter  is  liable  for  her  subse- 
quent detention  for  that  purpose,  although  the  loading  of  her  within  the 
rified  time  was  rendered  impossible  by  ice  in  the  river  where  she  lay ;  hut 
r  Iter  loading  is  completed,  he  is  not  liable  for  any  delay  that  may  arise 
in  despatching  her,  occasioned  by  the  accidental  impossibility  of  obtaining 
her  clearances.    Barret  v.  Dutton 798 
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SHIP  AND  SHIPPING— 7.  Is  a  bill  of  health  'needful  and  neces- 
sary *  for  a  voyage  ? — Where  by  a  charter-party  of  affreightment  the  owner 
of  the  ship  covenants  that  she  shall  be  furnished  with  every  thin#  needful 
and  necessary  for  the  voyage,  he  is  bound  to  furnish  her  not  only  with  all 
documents  required  by  the  law  of  this  country,  but  such  as  are  required  for 
her  immediate  admission  into  the  foreign  port  mentioned  in  the  charter- 
party  :  therefore,  where  by  such  a  charter-party  a  ship  was  let  to  freight  for 
a,  voyage  to  Sardinia  and  back,  held  that  the  owner  was  liable  for  not  iurnish- 
ing  her  with  a  bill  of  health,  without  which  by  the  law  of  Sardinia  she  could 
not  be  admitted  into  port  before  performing  quarantine.  Levy  v.  Costerton    808 

8.  Navy —Loss  of  treasure  carried  on  freight.— The  master  of  a 

storeship  in  the  King's  service  took  in  the  bullion  of  a  private  merchant  on 
freight  from  Gibraltar  to  Woolwich :  Held  that  an  action  lay  against  him  for 
the  lo*s  of  the  bullion.     Hatvhwell  v.  Cooke 672 

9.  No  lien  for  freight  beyond  that  payable  under  bill  of  lading. 

— A  nhip  is  chartered  for  a  particular  voj'age  for  a  gross  sum  by  way  of 
freight.  The  captain  6i^ns  bills  of  lading  for  the  cargo  (which  is  the  property 
of  and  consigned  to  a  third  person),  speci lying  a  rate  of  freight  amounting  to 
a  less  sum  than  that  mentioned  in  the  charter-party.  Held  that  the  ship- 
owner had  no  lien  on  the  cargo  beyond  the  freight  specified  in  the  bills  of 
lading.     Mitchell  v.  Scui/e 795 

10   Recovery  back  of  passage  money. — There  is  an  agreement  to 

carry  a  passenger  on  board  a  ship,  from  London  to  the  West  Indies,  the 
passage  monay  to  be  paid  in  London  before  the  commencement  of  the  voy- 
age. The  passenger  puts  his  baggage  on  board  in  the  Thames,  meaning  him- 
self to  embark  at  Portsmouth.  The  ship  is  lost  in  going  round  to  that  place. 
The  passage-money  cannot  be  recovered  back.     Gillan  v.  Simpkin       .     784 

11.    Loss  by  capture— Recovery  back    of  money    paid    by 

freighter  for  disbursements. — Covenant  by  charter-party  made  between 
the  master  of  the  ship  and  the  freighter,  upon  a  voyage  from  L.  to 
M.,  and  thence  back  to  L.,  that  the  freighter  should  pay  for  the  freight 
from  L.  to  M.  120/.,  and  from  M.  to  L.  at  the  rate  of  2\d.  per  lb.  for 
cotton,  which  should  be  delivered  at  L.,  such  freight  to  be  paid  as  follows, 
viz.  120/.  for  freight  of  the  outward  cargo  to  M.,  and  as  much  cash  as  might 
be  found  necessary  for  the  vessel's  disbursements  in  M.,  to  be  advanced  by 
the  freighter,  his  agents  or  assigns,  to  the  master,  when  required,  free  from 
interest  and  commission,  at  the  current  exchange  of  the  place,  and  the  resi- 
due of  such  freight  to  be  paid  on  delivery  of  the  cargo  in  L.  The  ship 
arrived  at  M.,  where  the  120/.  outwa.d  freight,  and  also  192Z.  for  the  neces- 
sary disbursements  of  the  ship,  were  paid  or  advanced  by  the  freighter  to  the 
master;  and  the  ship  received  her  homeward  cargo  and  sailed  for  L.,  but 
was  lost  by  capture :  Held,  that  the  freighter  was  not  entitled  to  recover 
back  the  192/.     Dt  Silvale  v.  Kendall 373 

12.  Seizure  by  man  of  war — Action  for  detention. — No  action 

lies  against  the  commander  of  a  British  ship  of  war  for  seizing  and  detaining 
a  vessel  on  suspicion  of  her  being  hostile  prize.  Though  he  afterwards  dis- 
misses her  without  libelling  her  in  the  Court  of  Admiralty.  And  though  he 
detains  her  partly  on  suspicion  of  matters  which  are  causes  only  of  for- 
feiture if  she  is  British.     Faith  v.  Pearson 649 

13.  Transfer — Neglect  of  transferee   to   take  possession.— A 

transfer  of  a  ship  and  cargo  at  sea,  conveyed  by  M.  to  S.  as  a  security  for 
money  borrowed,  by  executing  and  delivering  to  S.  a  bill  of  sale  of  the  ship, 
a  policy  upon  ship  and  cargo,  and  indorsing  the  bills  of  lading,  was  held  not 
to  pass  the  property  to  S.,  where  S.  neglected,  upon  the  ship's  return  and 
notice  thereof,  to  take  possassion,  or  to  do  any  act  to  not.fy  the  transfer  of 
the  property  to  him ;  but  that  the  property  passed  to  the  assignees  of  M., 
who  became  bankrupt,  as  being  in  the  possession,  order,  and  disposition  of 
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M.  at  the  time  when  he  became  bankrupt  within  the  stat.  21  Jac.  I.  c.  19. 
Also  that  an  agreement  between  M.  and  the  captain,  that  the  captain  should 
have  on^-tifth  share  of  the  profit  or  loss  of  the  voyage  on  ship  and  cargo  did 
not  prevent  &  from  taking  possession.     Mair  v.  Glciinie       .        .         .    445 

SHIP  AND  SHLPPINO— 14.  Shipwright  has  no  lien  for  repairs. 
See  Lien. 

And  see  Insurance  (Marine),  and  Jurisdiction,  1. 

SOLICITOR  AND  CLIENT— Payment  of  client's  debt—Statutory 

delivery  of  bill  of  costs. — A  plaintiff's  attorney,  who,  at  the  defendant's 
request,  puts  in  bail  for  him  and  afterward*  pays  the  debt  and  costs,  need  not 
deliver  a  bill  a  month  before  he  sues  for  the  money  so  advanced.  Prothero 
V.  Thomas      .         .         .         . 601 

2.  Loan  to  Client. — Where  an  attorney  advances  money  to   hi» 

client,  tendering  it  of  his  own  accord,  and  exacting  security,  he  may  be 
called  upon  to  shew  the  actual  advance  of  the  money  by  other  evidence  than 
the  securities  themselves. 

And  when  the  secuiities  do  not  express  the  real  nature  of  the  transaction, 
it  is  incumbent  on  the  attorney  by  other  evidence  than  the  securities  them- 
selves to  prove  whut  was  the  real  nature  of  the  transaction,  and  what  sums 
were  really  advanced  per  tundcm.     Morgan  y.  Lewes      ....         7 

BURET  Y — Indemnification.— Settlement  by  a  husband  of  money,  in  trust 
to  nay  the  inten-st  to  the  wile  during  her  life,  \tith  a  proviso  against  antici- 
pation. The  husband  joins  with  a  surety  in  a  covenant  to  pay  an  annuity, 
8ec  Ji-ed  by  an  assignment  by  the  wife  of  the  interest  to  become  due,  and  of 
the  principal  sum  in  the  event  of  there  being  no  children  of  the  marriage. 
Held,  the  surety  not  entiled  to  any  remedy  in  equity  under  the  assignment 
in  respect  of  his  payment  of  the  arrears  of  the  annuity  recovered  against  him 
by  au  action  upon  the  covenant,  although  he  had  no  notice  of  the  proviso 
against  anticipation  in  the  settlement ;  u  charge  of  fraudulent  concealment 
not  being  sufficiently  established.     Jackson  y.  Hobhouse        .        .         .     200 

TENDER — Requiring"  change. — A  tender  of  a  larger  sum,  requiring 
change,  is  not  a  good  tender  of  a  smaller  sum. 

A  plea  of  tender  of  half  a  year's  rent  simply,  is  not  supported  by  evidence 
of  a  tender  of  the  half-year's  rent,  requiring  the  lessor  to  get  change  and  pay 
back  the  property- tax.     Robinson  v.  Cook 624 

TITHE— Liability  of  •«  black-poles "  to.— Oak  wood  of  more  than  20 
years'  standing,  not  growing  from  acorns,  but  from  old  stools,  which  stools 
belonged  originally  t  >  trees  which  had  stood  more  than  20  years,  were  held 
not  to  be  s »  clearly  entitled  by  stat.  43  Ed.  III.  c.  3,  to  exemption  from 
tithe,  as  to  make  a  verdict  which  subjected  them  to  tithe  a  wrong  verdict. 
Ford  v.  Racster 410 

TORT— Contribution  between  wrongdoers.    See  Contribution. 

TRESPASS— Fixing  board  so  that  it  overhangs  another's  land. — 
Whore  the  defendant  nails  to  his  own  wall  a  board  which  overhangs  the 
plaintiff' 8  close,  the  remedy  seems  to  be  case  and  not  trespass.  Pickering  v. 
RucUi 777 

TROVER  AND  CONVERSION— 1.  Trover  lies  for  an  undivided  part 
of  a  chattel.     Watson  v.  King 790 

2.  Conversion  by  servant  for  master's  benefit. — A  servant  may 

be  charged  in  trover,  although  the  act  of  conversion  be  done  by  him  for  the 
benefit  of  his  master.     Stephens  v.  £  I  wall 458 
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UNDUE  INFLUENCE— 1.  Mortgagor  and  mortgagee.— A  fee-farm 
grant  or  lease,  at  a  fixed  rent,  made  of  mortgaged  premises  by  the  mortgagor 
to  the  mortgagee  is  a  transaction  which  courts  <  i  equity  regard  with  great 
jealousy,  and  will  set  aside  if  impeached  within  a  reasonable  time. 

The  proper  principle  is,  that  no  contract  between  mortgagor  and  mortgagee 
for  a  beneficial  interest  to  the  latter  out  of  the  mortgaged  premises,  where 
the  mortgage  continues,  if  impeached  within  a  reasonable  time,  ought  to 
stand.     Ilickesv.  Cooke 1 

2.  Solicitor  and  client. — Where  a  solicitor  advances  money  to  his 

client  and  takes  from  him  securities,  the  solicitor  is  bound  to  shew,  by  other 
evidence  than  the  securities  themselves,  what  was  the  real  nature  of  the 
transaction,  and  what  sums  were  really  advanced.    Morgan  v.  Lewes    .         7 

VENDOR  AND  PURCHASER— 1.  Acceptance  of  title.— Acceptance 
of  title  implied  from  purchaser's  conduct  and  letters.  Margravine  of  Anspnch 
v.  Noel 227 

2.  Acts  of  ownership  by  purchaser  in  possession-- Motion  for 

payment  of  purchase-money. — Acts  of  ownership,  amounting  to  waste, 
by  alteration  and  conversion  of  property,  sufficient  to  induce  the  Court  to 
order  payment  of  purchase-money  into  Court,  for  the  vendor  having  a  lien  on 
the  estate  for  the  amount,  might  have  filed  his  bill  to  restrain  the  pure  .aser 
in  possession  from  committing  such  acts  of  ownership.    Cutler  v.  Simons     157 

3.  Contract  to   sell   "the   unexpired  term  of   eight  year*' 

lease  " — Term  less  than  eight  years.— There  wa<  a  written  agreement  to 
sell  and  assign  "the  unexpired  term  of  eight  years'  lease  and  goodwill"  of 
a  public  house:  Held,  that  the  purchaser  could  not  refuse  to  perform  the 
agreement  on  the  ground  that  when  it  was  ente  ert  into  there  were  only 
seven  years  and  seven  months  of  the  term  unexpired.    Btlworth  v.  H*s*ell 

761 

4.  Deposit. — Pending  a  dispute  as  to  title,  the  vendor  is  responsible 

for  the  safe  custody  of  the  deposit,  and  is  thus  entitled  to  require  payment 
thereof  into  Court.     Annesley  v.  Muggridge 273 

5.  Incidence  of  loas  arising  from  agreement  by  vendee. — A 

vendee,  before  a  conveyance,  having  agreed  with  a  tenant,  that  if  he  had  a 
conveyance  by  a  given  time,  the  tenant  should  quit  at  that  period,  and  the 
tenant  misconstruing  the  agreement,  quitted  before  a  conveyance  was  made, 
so  that  the  land  was  untenanted  and  deteriorated,  the  loss  held  to  fall  upon 
the  vendee,  it  being  occasioned  by  his  agreement  with  the  tenant.  Harford 
v.  Purrier 260 

6.  Inspection  of  deeds  not  in  vendor's  possession.— A  pur- 
chaser from  a  contingent  remainderman,  cannot  claim  inspection  of  the  title 
deeds  in  the  hands  of  the  tenant  for  life.     Noel  v.  Ward        .         .        .     229 

7.  Objection  to  title. — It  is  no  objection  to  a  title  that  two  fee 

farm  rents,  created  by  letters  patent  by  James  I.  are  not  shown  to  have  been 
extinguished,  it  being  proved  that  no  claim  had  been  made  by  the  Crown  of 
the  rents  from  the  year  1706,  and  no  proof  is  given  of  any  previous  claim. 

No  objection  to  a  title  that  an  assignment  of  a  term  was  executed  by  one 
executor  only,  though  the  deed  was  prepared  as  an  assignment  by  two  exe- 
cutors; one  executor  being  competent  to  assign.   Simpson  v.  (Jutteridye    276 

8.  Objection  to  title— Prior  voluntary  settlement. — A  court 

of  equity  will  not  assist  a  vendor  in  defeating  a  prior  voluntary  settlement 
made  by  himself. 

Purchaser  objecting  to  title  on  the  ground  of  a  voluntary  settlement  made 
by  the  vendor ;  a  bill  for  specific  performance  by  the  vendor  was  dismissed. 
Smith  v.  Garland 154 
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VENDOR  AND  PURCHASER— 9.  Occupation  rent  pending  com- 
pletion of  title. — On  a  motion  by  a  vendor  against  a  vendee  in  possession, 
for  a  reference  to  set  an  occupation  rent,  the  title  not  being  completed,  an 
order  was  accordingly  made,  and  that  interest,  at  4/.  per  cent.,  upon  the 
deposit,  should,  under  the  circumstances,  be  deducted  out  of  such  rent. 
Smith  v.  Jackson 279 

10.  Order  for   sale   obtained   by   fraud. — Fraudulent  sales   of 

estates  made  under  colour  of  a  decree  in  equity,  set  aside  as  against  a 
purchaser  with  notice.     Colclough  v.  Bolger 24 

11.  Reference  of  title. — There  can  be  no  reference  of  title  except 

where  the  title  only  is  in  dispute. 

Generally,  a  purchaser  shall  not  be  allowed  both  to  retain  possession  of  the 
estate  and  to  keep  his  purchase-money ;  but  in  a  case  where  he  was  willing 
to  give  up  possession,  which  he  had  taken  under  the  agreement,  and  it  was 
a  question  whether  there  was,  or  not,  a  subsisting  contract,  the  Lord  Chan- 
cellor refused  to  order  payment  of  the  purchase  money  into  Court.  Morgan 
v.  Shaw 161 

WASTE — Injunction. — Injunction  against  permissive  waste.  Caldwatt 
v.  Baylti 189 

WILL — 1.  " Between  them." — Devise  to  A.  and  B.  "between  them." 
These  words  constitute  a  tenancy  in  common.    Lanhbrook  v.  Cock         .     144 

2.  "Children" — Illegitimate  children. — Legacy  "to  the  children 

of  the  late  C.  K.  who  shall  be  living  at  (testator's)  decease."  C.  K.  being 
dead  at  the  date  of  the  will,  leaving  illegitimate  children  (of  whom  three 
were  living  at  the  death  of  the  testator),  and  not  having,  at  the  date  of  the 
will,  nor  having  ever  had,  any  legitimate  children,  the  three  illegitimate 
children  were  held  to  be  entitled.     Lord  Woodhouselte  v.  DalrympU      .     193 

3.  Under  a  bequest  by  an  unmarried  man  "  to  my  children  the 

sum  of  pounds  sterling  5,000  each,  parol  evidence  allowed  to  shew  who  the 
testator  considered  in  the  character  of  children,  and  they,  having  obtained 
a  name  by  reputation,  admitted  to  take  as  a  class,  though  illegitimate,  and 
not  named  in  the  will.     Beachcro/t  v.  Beachcro/t 242 

4.  Condition  in  terrorem. — The  testator  bequeathed  to  A.  M., 

"  should  she  survivo,  and  continue  unmarried,  all  his  goods,  chattels,  estate, 
and  effects,  at  the  time  of  his  death,  to  use,  occupy,  and  possess  the  a. me 
during  the  term  of  her  natural  Lfe,  and  from  and  immediately  i  fter  her 
death,"  he  disposed  of  the  same.  A.  M.  mariied.  The  condition  held  to  be 
only  in  terrorem.     Marplcs  v.  Bainbridge 271 

5.  Condition  —  Devise  over  void  for  uncertainty.  —  Testator 

devised  his  estates  to  his  eldest  daughter  A.  for  life,  remainder  to  her  first 
and  other  sons  in  tail  male,  remainder  to  his  daughter  F.  for  life,  remainder 
to  her  first  and  other  sons  in  tail  male,  remainder  to  the  first  and  every 
daughter  of  A.,  remainder  to  the  first  and  every  daughter  of  F.,  and  then 
annexed  this  proviso  or  condition.  "But  I  give,  devise,  and  bequeath  all 
my  said  estates,  above-mentioned,  to  my  eldest  daughter  A.  on  this  proviso, 
and  express  condition,  that  she  marry  a  man  really  and  bond  fide  possessed 
of  a  property  at  least  equal  to,  if  not  greater  than  the  one  I  leave  her—and 
if  she  marries  a  man  with  less  property  than  that,  in  that  case  I  leave  her 
only  as  much  of  mine  as  shall  be  equal  to  the  property  of  the  man  she  mar- 
ries, and  all  the  remainder  of  my  property  shall  immediately  pass  over,  and 
be  given  up  to  my  second  daughter  F.,  to  whom  in  that  case  I  bequeath  it." 

Held,  that  the  devise  over  was  void  for  the  uncertainty — the  specific  por- 
tion or  share  so  given  over  not  appearing  on  the  face  of,  or  from  ihe  iustru- 
ment  itself.    Jones,  d.  Henry  v.  Hancock,  Long,  d.  Henry  v.  Hancock      .      43 
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WILL— 6.  Contingency — Accumulation.--Testator,  after  making  a 
provision  for  the  maintenance  of  his  children,  gives  *|  all  the  rest,  residue, 
and  remainder  of  his  real  and  personal  estate,"  to  his  son  T.  W.  G.,  "to 
be  a  vested  interest  on  his  attaining  the  age  of  twenty-one ;  "  and,  "if  he 
shall  happen  to  die  before  twenty-one,"  then  to  his  daughter  E.  G.  with  re- 
mainders over. 

Tbe  rents  and  profits  are  to  accumulate  until  T.  W.  G.  attains  the  age  of 
twenty-one,  or  dies  under  that  age.     Olanvill  v.  QJanvill      .        .        .     142 

7.  "  Estate."— The  word  "  estate,'*  used  in  the  operative  clause  of  a 

will,  although  used  in  connexion  with  words  describing  locality,  conveys 
a  fee-simple,  unless  there  is  in  the  will  other  matter  to  control  that  signifi- 
cation.    Randall  v.  Tuchin 635 

8.  Estate  tail. — Devise  of  lands  to  R.  D.,  his  eldest  son  and  his 

heirs ;  but  if  R.  D.  sbould  die  and  leave  no  issue,  then  to  his  eon  W.  D.  and 
his  heirs;  and  if  he  should  die  without  issue,  then  to  his  son  E.  D.,  &c. : 
Held,  that  R.  D.  took  an  estate  tail.     Barney  v.  Griffiths     .        .         .     3S3 

9.  Devise  to  testator's  wife  for  life,  remainder  to  trustees,  &c, 

remainder  to  his  daughter  for  life,  remainder  to  trustees,  &c.  remainder  to 
the  heirs  of  her  body  ;  and  for  want  of  such  issue,  remainder  over  in  fee ;  it 
being  his  will  and  meaning,  that  after  the  decease  of  his  wife,  his  daughter 
should  have  only  an  estate  for  life,  and  that  after  the  decease  of  his  wife  and 
daughter  the  premises  should  go  to  and  vest  in  the  heirs  of  the  body  of  his 
daughter ;  and  for  want  of  such  issue,  should  go  over  in  fee,  and  that  his 
daughter  should  not  have  any  power  to  defeat  his  intent:  Held,  that  the 
daughter,  notwithstanding,  took  an  estate  tail,  and  barred  the  remainder 
over  by  suffering  a  recovery.    Roe  d.  Thong  v.  Bedford         .        .         .    487 

10.  Future  gift. — A  bequest  over  in  case  of  the  death  of  a  devisee 

generally,  and  not  expressly  referable  to  any  certain  time  or  event  within 
or  before  which  such  dying  must  oc  ur  to  give  effect  to  the  remainder :  Held, 
not  necessarily  to  refer  to  a  dying  in  the  life-time  of  the  testator ;  but  will  be 
construed  so  as  to  give  effect  to  such  an  intention  on  the  part  of  the  testator 
as  may  be  presumed,  from  the  language  of  the  will,  to  have  been  his  object. 
Hervey  v.  McLaughlin 713 

11.  Legacy  duty. — A  bequest  of  real  property  to  trustees  to  be  sold, 

and  the  profits  to  be  deemed  part  v  f  the  residue  of  the  testator's  estate,  or  to 
go  in  aid  (if  necessary)  of  the  rest  of  his  property,  in  discharge  of  his 
pecuniary  legacies,  given  either  by  his  will,  or  any  codicil  thereto,  is  liable 
to  legacy-duty,  although  the  residuary  legatee  took  the  property  in  statu  quo, 
and  tho  trustees  did  not  convert  it  into  money  by  sale,  according  to  the  direc- 
tions of  the  will,  there  being  no  claim  to  render  such  sale  necessary.  The 
subject  of  such  a  bequest  would  be  considered,  in  equity,  as  personal  pro- 
]>erty,  and  would  go,  in  case  of  tho  legatee's  death,  to  personal  representa- 
tives.    -4.-G.  v.  Ilolford 737 

12.   Alternative    limitations.  —  Devise    to    testator's    wife    and 

daughter  E.  jointly  during  his  wife's  life,  and  from  and  after  her  decease  to 
the  use  of  E.  for  life,  and  from  and  after  her  decease  to  her  first  and  every 
other  son,  according  to  seniority,  and  for  want  of  such  sons  to  her  daughter 
or  daughters  to  be  equally  divided,  and  if  there  should  be  no  moie  than  one 
daughter,  to  her  use ;  and  in  default  of  such  issue  of  his  daughter  E.,  to  his 
daughter  M.  for  life,  then  to  her  first  and  every  other  son,  subject  to  the  like 
restrictions  ar.d  limitations,  and  for  want  of  such,  to  the  daughter  or  as  many 
daughters  of  M.  to  be  equally  divided ;  and  for  want  of  such,  to  his  daughter 
C.  for  life  (remainder  in  like  manner) ;  and  for  want  of  all  such  issues,  to  his 
own  right  heirs  for  ever :  Held,  that  the  remainder  to  M.  and  her  children 
was  not  a  contingent  remainder  defeasible  by  the  event  of  E.'s  dying  and 
leaving  a  daughter,  in  whom  the  estate  vested;  but  that  such  remainder 
took  effect  in  the  children  of  M.  upon  the  death  of  the  daughter  of  E. 
Ojodrighty  d.  Lloyd  v.  Jones  ..•*.....     401 
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WILL — 13.  Limitation  to  A.  for  life,  remainder  to  his  issue. — A 
residue  of  personal  estate  was  directed  by  will  to  be  divided  equally  amongst 
the  testator's  sons,  I.  L.,  E.  P.  L.,  B.  L.,  and  G.  L.,  share  and  share  alike,  as 
tenants  in  common,  and  to  the  issue  of  their  several  and  respective  bodies 
lawfully  begotten  ;  but  in  case  of  the  death  of  any  or  either  of  them  without 
issue  lawfully  begotten  living  at  the  time  of  his  or  their  respective  deaths, 
then  the  part  or  share  of  him  or  them  so  dying  to  go  to  the  survivors  and 
suivivor  eaually,  share  and  share  alike,  and  to  the  issue  of  their  several  and 
respective  todies  lawfully  begotten.  Held  that,  the  bequest  to  the  four  sons 
passed  absolute  interests,  subject  to  contingent  executory  bequests  over, 
under  which,  on  the  death  of  any  such  sons  without  issue,  his  share  survived 
to  his  brothers.     Lyon  v.  Mitchell  . 248 

14.  "My  estate  of  Ashton" — Parol  evidence  of  intention. — 

Where  lands  at  or  of  any  particular  place  are  devised,  parol  or  extrinsic 
evidence  is  not  admissible,  to  shew  that  the  devisor  included  under  the 
description,  and  intended  to  pass,  other  lands  not  at  that  particular  place. 
Doe  d.  Oxeiitien  v.  Chichester 32 

Id.  Remoteness  —  Interest   vesting    at    twenty-five  —  Rule 

against  perpetuities. — Gift  of  ieal  and  personal  estate,  upon  trust  to 
apply  the  rents  and  dividends  (or  so  much  as  they  should  thiuk  fit),  to  the 
maintenance,  &c.  of  W.  R.  R.  until  twenty- live ;  then  to  permit  him  to  re- 
ceive the  same  during  his  life ;  and  after  his  death,  to  apply  the  same  to  the 
maintenance  of  all  and  every  the  children  of  W.  R.  R.  until  twenty-five 
respectively ;  then  upon  trust,  to  assign  and  transfer  to  such  children  so 
attaining  twenty-five ;  "  and  in  case  W.  R.  R.  shall  die  without  leaving 
issue  living  at  the  time  of  his  death,  or  leaving  such,  and  all  die  before 
twenty-five,"  upon  trust,  to  pay  unto  and  among  the  brothers  and  sisters  of 
AV.  R.  R.,  share  and  share  alike,  upon  their  attainment  of  twenty- five,  or 
marriage  respectively.  Gift  of  residue,  upon  trust,  as  to  one  moiety,  to 
permit  the  testator's  daughter  A.,  and  her  husband,  to  receive  the  rents 
during  their  lives  in  succession,  and,  after  the  death  of  the  survivor,  to  the 
children  (except  W.  R.  R.)  in  the  same  manner  as  with  respect  to  the  former 
gift.  And.  as  to  the  other  moiety,  upon  like  trusts  for  the  testator's  daughter 
33..  her  husband  and  family ;  with  survivorship  between  the  respective  grand- 
children ;  and,  in  case  of  the  death  of  either  of  the  daughters  without  leaving 
issue  living  at  her  decease,  then  to  the  children  of  the  surviving  daughter. 

Held,  that  the  limitation  to  the  brothers  and  sisters  of  W.  R.  R.  in  default 
of  issue  living  to  attain  twenty-  five,  was  intended  to  include  all  his  brothers 
and  sisbeis  living  at  his  death,  and  was  consequently  void  for  remoteness. 

Held,  vested  interests  at  twenty-five  in  every  instance,  notwithstanding 
ditieient  expressions,  there  being  no  antecedent  gift,  of  which  it  could  have 
teen  the  testator's  intention  merely  to  postpone  the  enjoyment;  the  gift 
being  only  the  direction  to  pay  at  twenty-hve.     Leake  v.  llubimon        .     168 

16.  Republication  by  codicil— Charge  for  payment  of  debts. 

— Testator  by  will  charges  all  his  estates  with  payment  of  debts,  and  makes 
his  son  residuary  devisee ;  afterwards  purchHses  copyholds  which  are  duly 
surrendered  to  the  use  of  his  will,  and  by  codicil  devises  those  copyholds  to 
his  B"n  in  fee. 

The  codicil  held  a  republication  of  the  will  so  as  to  subject  those  copyholds 
to  the  payment  of  debts.     Rowley  v.  Eyton 157 

17.  Transmissible  or  personal  interest. — A  legacy  of  "300/.  to  A. 

to  be  paid  to  him,  his  executors,  &c.  within  twelve  months  after  the  death  of 
B.  in  case  B.  shall  happen  to  survive  my  wife."  The  latter  words  construed 
with  reference  only  to  the  time  of  payment,  and  not  to  make  void  the  legacy, 
B.  having  died  in  the  life-time  of  the  testator's  wife. 

Legacies  to  two  persons  in  a  future  event  and  in  case  either  died  without 
issue,  the  whole  to  the  survivor,  his  executors,  administrators,  or  assigns, 
these  words  of  limitation  indicate  that  the  survivorship  is  not  necessarily 
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accompanied  by  personal  enjoyment.  The  survivorship  in  such  case  is 
referable  to  the  death  of  the  first  taker,  and  not  to  the  failure  of  his  issue 
or  other  future  period  of  distribution.     Massey  v.  Hudson      .        .        .158 

WILL — 18.  Vested  estate  in  fee  in  common. — Devise  of  a  fee-simple 
estate  expectant  on  the  decease  of  B.  to  trustees,  to  receive  and  apply  the 
rents  to  the  maintenance  and  advancement  of  six  of  the  testator's  children 
till  the  youngest  was  twenty-one,  and  then  to  his  said  six  children  and  the 
survivors  and  survivor  of  them,  their  heirs  and  assigns  for  ever,  as  tenants 
in  common  :  Held  that  all  such  devisees  as  survived  the  testator  took  on  his 
<lecease  a  vested  estate  in  fee  in  common.     Edwards  v.  Symons     .  603 

19.  Words  of  local  description  and  of  particularity. — Where 

T.  T.  was  seised  of  a  messuage  and  lands  in  a  parish,  and  in  two  hamlets  of 
the  same  parish,  which  he  purchased  of  L.,  and  let  to  a  tenant  at  one  entire 
rent,  and  afterwards  other  lands  were  allotted  to  him  under  an  Inclosure 
Act,  in  lieu  of  the  said  lands,  except  the  messuage  and  two  acres,  which 
remained  as  before,  all  which  the  tenant  continued  to  hold  at  the  same  rent 
as  before ;  and  afterwards  T.  T.  devised  all  his  messuage,  farm,  and  lands, 
&c.  situate  in  one  of  the  two  hamlets  by  name,  in  the  said  parish  which  he 
purchased  of  L. :  Held,  that  the  lands  in  the  other  hamlet  ilia  not  pass  ;  and 
that  evidence  dehors  the  will  to  shew  that  he  intended  to  pass  all  the  lands 
which  he  purchased  of  L.  was  not  admissible.    Doe  d.  Tyrrell  v.  Lyford    537 

WOBDS— 1.  "Between  them."     See  Will,  1. 

2.  "  Children."    See  Will,  2,  3. 

3.  "  Estate."     See  Will,  6. 

4.  "  Hereinafter."    See  Landlord  and  Tenant,  2. 

5.  "My  estate  of  Ashton."    See  Will,  14. 

6.  "  Prime  singed  bacon."    See  Goods,  sale  of,  8. 

7.  "  Stranding."    See  Insurance  (Marine),  28,  29. 

8.  "  Waste-silk."    See  Goods,  sale  of,  7. 

9.  "  Weigh  and  deliver."    See  Goods,  Sale  of,  4. 

WRIT,  variance  in  copy.     See  Practice,  13. 
And  see  Ne  Exeat  Regno. 
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